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Miller-Lerman, Chief Judge, and Sievers and Mues, Judges. 
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No. A-97-422: Creighton St. Joseph v. FHC Options, Inc. 
Affirmed. Inbody, Hannon, and Irwin, Judges. 

No. A-97-456: Holloway v. Ziemelis. Affirmed in part, and 
in part reversed and remanded with directions. Sievers and 
Mues, Judges, and Howard, District Judge, Retired. 

No. A-97-471: In re Estate of Moore. Affirmed. Inbody, 
Judge, and Irwin, Chief Judge, and Hannon, Judge. 

No. A-97-481: Liedle v. Liedle. Affirmed. See rule 7A(1). 
Inbody, Judge, and Irwin, Chief Judge, and Hannon, Judge. 

No. A-97-487: Wickwire v. Cole. Affirmed. Mues and 
Sievers, Judges, and Howard, District Judge, Retired. 

No. A-97-504: Phillips v. Clason. Reversed. Sievers, Judge, 
and Miller-Lerman, Chief Judge, and Mues, Judge. 

No. A-97-514: State v. Herrera. Affirmed. Sievers, Judge, 
and Miller-Lerman, Chief Judge, and Mues, Judge. 

Nos. A-97-525, A-97-677, A-97-866: In re Interest of 
Benjamin B. Reversed and remanded with direction. Hannon, 
Judge, and Miller-Lerman, Chief Judge, and Irwin, Judge. 

No. A-97-530: Sunderman vy. Anders. Affirmed. Howard, 
District Judge, Retired, and Sievers and Mues, Judges. 

No. A-97-532: Kreutzer y. Kreutzer. Affirmed. Miller- 
Lerman, Chief Judge, and Sievers and Mues, Judges. 

No. A-97-545: Nesvan v. Immanuel Med. Ctr. Reversed 
and remanded for a new trial. Sievers and Mues, Judges, and 
Howard, District Judge, Retired. 

Nos. A-97-573, A-97-574, A-97-575: In re Interest of 
Michaela L. et al. Affirmed. Mues, Hannon, and Sievers, 
Judges. 

No. A-97-579: Wein v. Bohling. Affirmed. Sievers and 
Mues, Judges, and Howard, District Judge, Retired. 

No. A-97-590: Incontro vy. Incontro. Affirmed as modified. 
Sievers and Mues, Judges, and Howard, District Judge, Retired. 

No. A-97-602: Peters v. McVicker. Affirmed. Sievers, 
Judge, and Miller-Lerman, Chief Judge, and Mues, Judge. 

No. A-97-624: Smith v. Matlock. Affirmed in part, and in 
part reversed. Mues, Hannon, and Inbody, Judges. 

No. A-97-656: Barthel y. Liermann. Affirmed. Miller- 
Lerman, Chief Judge, and Hannon and Irwin, Judges. 
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No. A-97-658: State v. Owens. Affirmed. Hannon, Irwin, and 
Inbody, Judges. 

Nos. A-97-678, A-97-679: In re Interest of Kevin S. 
Reversed and remanded with direction. Hannon, Judge, and 
Miller-Lerman, Chief Judge, and Irwin, Judge. 

No. A-97-680: In re Interest of Becky J. Reversed and 
remanded with direction. Hannon, Judge, and Miller-Lerman, 
Chief Judge, and Irwin, Judge. 

Nos. A-97-681, A-97-895: In re Interest of Curt R. 
Reversed and remanded with direction. Hannon, Judge, and 
Miller-Lerman, Chief Judge, and Irwin, Judge. 

No. A-97-701: Appel v. Appel. Reversed and remanded with 
directions. Miller-Lerman, Chief Judge, and Hannon and Irwin, 
Judges. 

No. A-97-715: Johnson vy. Johnson. Affirmed. Miller- 
Lerman, Chief Judge, and Hannon and Irwin, Judges. 

No. A-97-736: State v. Rasmussen. Affirmed. Sievers, Mues, 
and Inbody, Judges. 

No. A-97-752: Tyler v. Clarke. Affirmed. Mues and Sievers, 
Judges, and Howard, District Judge, Retired. 

No. A-97-783: Cate v. Drivers Management, Inc. Affirmed. 
Sievers, Judge, and Miller-Lerman, Chief Judge, and Mues, 
Judge. 

No. A-97-785: Tyler v. Otter. Reversed and remanded with 
directions. Mues, Judge, and Irwin, Chief Judge, and Sievers, 
Judge. 

No. A-97-792: State on behalf of Nigro v. Brunken. 
Reversed and remanded. Mues, Judge, and Miller-Lerman, 
Chief Judge, and Sievers, Judge. 

No. A-97-794: Sarawagi v. Brown-Cantwell. Reversed and 
remanded with directions. Mues and Hannon, Judges, and 
Norton, District Judge, Retired. 

No. A-97-796: Carroll v. Pfeffer. Affirmed. Howard, District 
Judge, Retired, and Sievers and Mues, Judges. 

No. A-97-799: State v. Thomalla. Affirmed. Sievers, Mues, 
and Inbody, Judges. 

No. A-97-807: Clow v. Clow. Affirmed. Miller-Lerman, 
Chief Judge, and Sievers and Mues, Judges. 
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No. A-97-811: Haiston Oil Co. v. County of Scotts Bluff. 
Reversed. Mues, Judge, and Miller-Lerman, Chief Judge, and 
Sievers, Judge. 

No. A-97-816: State v. Combs. Affirmed. Hannon, Irwin, 
and Inbody, Judges. 

No. A-97-835: Bartman vy. Bartman. Affirmed as modified. 
Sievers, Judge, and Irwin, Chief Judge, and Mues, Judge. 

No. A-97-846: Christensen y. Christensen. Affirmed. 
Sievers, Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-97-849: State v. Johnson. Affirmed. Sievers, Hannon, 
and Mues, Judges. 

No. A-97-851: Irwin vy. Nebraska Liquor Control Comm. 
Affirmed. Mues and Sievers, Judges, and Howard, District 
Judge, Retired. 

No. A-97-873: Bauer vy. Abramson. Affirmed. Miller- 
Lerman, Chief Judge, and Sievers and Mues, Judges. 

Nos. A-97-876, A-97-877: State v. Gomez. Affirmed. Irwin, 
Hannon, and Inbody, Judges. 

No. A-97-900: State v. Jensen. Affirmed. Miller-Lerman, 
Chief Judge, and Hannon and Irwin, Judges. 

No. A-97-904: State v. Gonzalez. Affirmed. Irwin, Judge, 
and Miller-Lerman, Chief Judge, and Hannon, Judge. 

No. A-97-914: State v. Johnson. Affirmed. Inbody, Hannon, 
and Irwin, Judges. 

No. A-97-920: In re Interest of Chessica B. Affirmed. 
Hannon, Irwin, and Inbody, Judges. 

No. A-97-921: Salkin vy. Jacobsen. Reversed and remanded 
with directions to dismiss. Per Curiam. 

No. A-97-931: State v. Enriquez. Affirmed in part, and in 
part reversed and remanded for resentencing. Miller-Lerman, 
Chief Judge, and Sievers and Mues, Judges. 

No. A-97-935: State v. Martinez. Affirmed. Sievers, Judge, 
and Miller-Lerman, Chief Judge, and Mues, Judge. 

No. A-97-942: State v. Bush. Affirmed. Inbody, Hannon, and 
Irwin, Judges. 

No. A-97-945: State v. Bueford. Affirmed. Miller-Lerman, 
Chief Judge, and Hannon and Irwin, Judges. 
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No. A-97-976: State v. Rieger. Affirmed. Inbody, Sievers, 
and Mues, Judges. 

No. A-97-977: State v. McDonald. Affirmed. Irwin, Hannon, 
and Inbody, Judges. 

No. A-97-989: In re Interest of Casandra B. & Elizabeth 
B. Affirmed. Inbody, Hannon, and Irwin, Judges. 

No. A-97-1001: Dillon Tire, Inc. v. Fifer. Summarily 
affirmed. Inbody, Judge, and Miller-Lerman, Chief Judge, and 
Irwin, Judge. 

No. A-97-1002: Dutton v. Dutton. Reversed and remanded. 
Sievers and Mues, Judges, and Howard, District Judge, Retired. 

No. A-97-1008: Mlinar v. Welsh. Affirmed in part, and in 
part reversed. Irwin, Judge, and Miller-Lerman, Chief Judge, 
and Hannon, Judge. 

Nos. A-97-1012, A-97-1013: State v. Arney. Affirmed. 
Sievers, Judge, and Miller-Lerman, Chief Judge, and Mues, 
Judge. 

No. A-97-1033: State v. Ross. Affirmed. Mues, Sievers, and 
Inbody, Judges. 

No. A-97-1039: In re Estate of Young. Reversed. Sievers, 
Judge, and Miller-Lerman, Chief Judge, and Mues, Judge. 

Nos. A-97-1046, A-97-1047, A-97-1098: In re Interest of 
Juan C. et al. Affirmed. Mues, Judge, and Miller-Lerman, 
Chief Judge, and Sievers, Judge. 

No. A-97-1073: Fisher v. Lockwood Corp. Affirmed. 
Inbody, Sievers, and Mues, Judges. 

No. A-97-1092: State v. Brenning. Affirmed as modified. 
Per Curiam. 

No. A-97-1100: State v. Mueller. Affirmed. Hannon, Irwin, 
and Inbody, Judges. 

No. A-97-1101: State v. Livingston. Affirmed. Hannon, 
Irwin, and Inbody, Judges. 

No. A-97-1109: State v. King. Affirmed. Sievers, Judge, and 
Miller-Lerman, Chief Judge, and Mues, Judge. 

No. A-97-1138: Miller v. M.F.S. York/Stormor. Affirmed. 
Inbody, Hannon, and Irwin, Judges. 

No. A-97-1156: State v. Owen. Affirmed. Hannon, Sievers, 
and Mues, Judges. 
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No. A-97-1166: State v. Broadstone. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-97-1177: State vy. McGuane. Sentence vacated, and 
cause remanded for resentencing. Miller-Lerman, Chief Judge, 
and Sievers and Mues, Judges. 

No. A-97-1184: Schwalm y. Schwalm. Affirmed. Hannon, 
Irwin, and Inbody, Judges. 

No. A-97-1187: State v. Tobin. Affirmed. Inbody, Hannon, 
and Irwin, Judges... 

No. A-97-1202: State v. Bloxton. Affirmed as modified. Per 
Curiam. 

No. A-97-1219: In re Interest of Jason V. Affirmed in part, 
and in part reversed and remanded with directions. Mues, Judge, 
and Irwin, Chief Judge, and Hannon, Judge. 

No. A-97-1220: In re Interest of Jonathan P. Reversed and 
remanded. Hannon and Mues, Judges, and Norton, District 
Judge, Retired. 

No. A-97-1234: Bartek v. Bartek. Affirmed. Per Curiam. 

No. A-97-1264: Riggs v. Riggs. Affirmed. Hannon and Mues, 
Judges, and Norton, District Judge, Retired. 

No. A-97-1275: State v. Fisher. Affirmed. Hannon, Irwin, 
and Inbody, Judges. 

No. A-97-1311: State v. Boettcher. Affirmed. Hannon, 
Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-97-1320: State v. Murphy. Affirmed. Howard, 
District Judge, Retired, and Sievers and Mues, Judges. 

No. A-97-1339: In re Interest of Courtney S. and Daniel S. 
Appeal dismissed. Hannon and Mues, Judges, and Norton, 
District Judge, Retired. 

No. A-97-1340: State v. Hernandez. Affirmed as modified. 
Hannon, Judge, and Miller-Lerman, Chief Judge, and Irwin, 
Judge. 

No. A-97-1352: Shelton-Dinges v. Dinges. Dismissed. Mues, 
Judge, and Miller-Lerman, Chief Judge, and Sievers, Judge. 

No. A-98-034: State v. DeWitt. Affirmed. Per Curiam. 

No. A-98-067: State v. Long. Affirmed. Sievers, Judge, and 
Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-114: State v. Blanco. Affirmed as modified. 
Hannon, Irwin, and Inbody, Judges. 
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No. A-98-116: State v. Braband. Affirmed as modified. 
Hannon, Irwin, and Inbody, Judges. 

No. A-98-117: State v. Vraspir. Affirmed as modified. Mues, 
Judge, and Miller-Lerman, Chief Judge, and Sievers, Judge. 

No. A-98-157: State v. Burnett. Affirmed as modified. 
Miller-Lerman, Chief Judge, and Sievers and Mues, Judges. 

No. A-98-160: State v. Puentes. Affirmed as modified. Per 
Curiam. 

Nos. A-98-166, A-98-167: State y. Freeman. Affirmed as 
modified. Mues, Judge, and Miller-Lerman, Chief Judge, and 
Sievers, Judge. 

No. A-98-185: Gelster v. West Point Living Center. 
Affirmed. Mues and Hannon, Judges, and Norton, District 
Judge, Retired. 

No. A-98-208: O’Brien y. IBP, inc. Affirmed. Sievers, 
Judge, and Irwin, Chief Judge, and Inbody, Judge. 

No. A-98-219: Springfield State Bank y. Fraley. Appeal 
dismissed. Hannon, Judge, and Miller-Lerman, Chief Judge, and 
Sievers, Judge. 

No. A-98-237: State vy. Ellis. Affirmed. Mues, Judge, and 
Miller-Lerman, Chief Judge, and Sievers, Judge. 

No. A-98-245: McGlone v. City of Lincoln. Affirmed. 
Hannon, Irwin, and Sievers, Judges. 

No. A-98-266: State v. Deas. Affirmed. Mues, Hannon, and 
Sievers, Judges. 

No. A-98-269: Julius v. Julius. Affirmed. Hannon and 
Inbody, Judges, and Blue, District Judge, Retired. 

No. A-98-309: State v. Hindera. Affirmed as modified. Per 
Curiam. 

No. A-98-315: State v. Sutton. Affirmed as modified. 
Hannon, Irwin, and Inbody, Judges. 

No. A-98-359: State v. Williams. etiamned as modified. 
Mues, Hannon, and Sievers, Judges. 

No. A-98-375: State v. Phillips. Affirmed. Haghbik Judge. 

No. A-98-459: State v. Arneson. Affirmed as modified. 
Miller-Lerman, Chief Judge, and Sievers and Mues, Judges. 

No. A-98-508: State v. Bennett. Motion for rehearing 
denied. Inbody, Sievers, and Mues, Judges. ; 
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No. A-94-957: Cornbelt Chem. Co. v. Polt. Appeal dis- 
missed for lack of prosecution of appeal. 

No. A-95-829: Sullivan v. Varnum/Armstrong/Deeter, Inc. 
Appeal dismissed. See rule 7A(2). 

No. A-97-590: Incontro v. Incontro. Motion of appellee for 
rehearing overruled. 

No. A-97-594: State on behalf of Brown v. Martin. 
Affirmed. See rule 7A(1). 

No. A-97-595: State on behalf of Beck v. Beck. Affirmed. 
See rule 7A(1). 

No. A-97-854: Cornbelt Chem. Co. v. Hallam Grain Co. 
Affirmed. See rule 7A(1). 

No. A-97-927: Muhammad v. Thurber. Affirmed. See rule 
TA(1). 

No. A-97-1071: State v. Moore. Motion of appellee for dis- 
missal sustained. 

No. A-97-1078: State v. Rodriguez. Affirmed. See rule 
TA(1). 

No. A-97-1080: State v. Cabela. Motion of appellee for sum- 
mary dismissal sustained. See State v. Jacques, 253 Neb. 247, 
570 N.W.2d 331 (1997). 

No. A-97-1115: State v. Magana. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1123: Tyler v. Nelson. Affirmed. See rule 7A(1). 

No. A-97-1131: State v. Harre. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-97-1132: State v. Harre. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-97-1136: In re Interest of Lansford. Affirmed. See 
rule 7A(1). 

No. A-97-1144: State vy. Shafer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
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No. A-97-1151: State v. Anderson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1164: Tyler v. Presmore. Affirmed. See rule 
7A(1). 

No. A-97-1168: Jackson v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-97-1172: Tobar v. Excel Corp. Affirmed. See rule 
7TA(1). 

No. A-97-1173: In re Interest of Gonzales. Affirmed. See 
rule 7A(1). 

No. A-97-1174: Bowery v. Home Real Estate Co. Affirmed. 
See rule 7A(1). 

No. A-97-1178: State v. Juarez. Affirmed. See rule 7A(1). 

No. A-97-1189: Tyler v. Nelson. Affirmed. See rule 7A(1). 

No. A-97-1196: State v. Camacho-Mendoza. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-97-1197: State v. Shannon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1204: Thomas v. City of Lincoln. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-97-1206: Dreesen v. Interim Health Care. 
Stipulation allowed; appeal dismissed; each party to pay own 
costs. 

No. A-97-1207: General Serv. Bureau v. Jensen. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-97-1215: State on behalf of Woods v. Cato. Motion 
of appellee to dismiss appeal sustained. 

No. A-97-1216: State y. Taylor. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-97-1217: State v. Taylor. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-97-1225: Williams v. Avery. Motion of appellee for 
summary dismissal sustained. See rule 7B(1). 

No. A-97-1227: KC Cattle Co. v. Myers. Stipulation 
allowed; appeal dismissed with prejudice. 
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No. A-97-1233: Wiebelhaus vy. Department of Motor 
Vehicles. Stipulation allowed; appeal dismissed. 

No. A-97-1247: State v. Goebel. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-97-1258: Tyler v. Nebraska Dept. of Corr. Appeals 
Bd. Appeal dismissed for lack of jurisdiction. See rule 7A(2). 

No. A-97-1268: Ted Empfield Co. v. Meints. Motion of 
appellee for summary dismissal sustained. See rule 7B(1). 

No. A-97-1274: State vy. Taubenheim. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1277: State v. Minard. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1279: McManus vy. Hawkins Constr. Co. 
Stipulation allowed; appeal dismissed. 

No. A-97-1285: State v. Erb. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-97-1286: State v. Austin. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-97-1287: State v. Austin. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-97-1288: Gray v. Thurber. Affirmed. See rule 7A(1). 

No. A-97-1295: Woods & Aitken y. Adkins. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice at cost of appellant. 

No. A-97-1297: State v. Andersen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1305: State vy. Escatel-Chavez. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-97-1306: Tyler v. Omaha Police Chief Circo. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-97-1310: State v. Salway. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-97-1325: In re Interest of Braatz. Affirmed. See, 
State v. Dimmitt, 5 Neb. App. 451, 560 N.W.2d 498 (1997), and 
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In re Interest of Shea B., 3 Neb. App. 750, 532 N.W.2d 52 
(1995). See, also, rule 7A(1). 

No. A-97-1353: Hicks v. Thurber. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-97-1362: Sikora v. Bohn. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
No. A-98-006: State v. Dredge. Affirmed. See rule 7A(1). 

No. A-98-007: State v. Grant. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-008: State v. Dredge. Affirmed. See rule 7A(1). 

No. A-98-009: State v. Ainsworth. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle © 
7B(2). 

No. A-98-017: State v. Wolfe. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-019: Tyler v. Clarke. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-020: Pratt v. White. Affirmed. See rule 7A(1). 

No. A-98-022: Dillon y. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-029: State v. Malcolm. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). 

No. A-98-030: State v. Malcolm. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-031: State v. Malcolm. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). : 

No. A-98-032: State on behalf of Mandolfo y. Mandolfo. 
Appeal dismissed. See rule 7A(2). See, also, Neb. Rev. Stat. 
§ 25-1912(1) (Supp. 1997) and Federal Land Bank v. McElhose, 
222 Neb. 448, 384 N.W.2d 295 (1986). 

No. A-98-035: State v. Davis. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-98-036: State v. Bressman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-98-039: Alexander v. Fabian. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-042: Scribner Bank vy. DeBruce Grain, Inc. 
Stipulation allowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. A-98-043: Scribner Bank v. DeBruce Grain, Inc. 
Stipulation allowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. A-98-045: Dean v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed for lack of jurisdiction as filed out of time. 
See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-048: In re Guardianship of Povondra. Appeal 
dismissed for lack of jurisdiction. 

No. A-98-062: Ray v. Ray. Stipulation allowed; appeal 
dismissed. 

No. A-98-064: Gerber v. Gerber. By order of the court, 
appeal dismissed for failure to timely file briefs. 

No. A-98-070: State v. Roberts. Affirmed. See rule 7A(1). 

No. A-98-072: State v. Moore. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-079: State v. Grayer. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-083: State v. Peterson. Affirmed. See rule 7A(1). 

No. A-98-084: Carman v. Carman. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-98-087: State ex rel. Tyler v. Douglas Cty. Corr. Ctr. 
Warden. By order of the court, appeal dismissed for failure to 
file briefs. 

No. A-98-088: Tyler v. Jansen. Appeal dismissed for lack of 
jurisdiction. See Hall v. Progress Pig, Inc., 254 Neb. 150, 575° 
N.W.2d 369 (1998). 

No. A-98-091: State v. Thomas. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-092: Schmutzler v. Schmutzler. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-98-093: Geiger v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 
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No. A-98-099: State v. Everett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-100: Sikora v. Bohn. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-103: State v. Graves. Affirmed. See mule 7A(1). 
See, also, State v. Hansen, 249 Neb. 177, 542 N.W.2d 424 
(1996). 

No. A-98-106: State v. Winston. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-119: State v. Pfeifer. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-125: Douglas Cty. Bank & Trust Co. v. 
Wickman. Motion of appellee for summary affirmance sus- 
tained; judgment affirmed. See mle 7B(2). 

No. A-98-130: State v. 1979 Chevrolet Malibu. Appeal from 
order of August 25, 1997, dismissed under rule 7B(1). See Neb. 
Rev. Stat. § 25-1912(2) (Supp. 1997) and State v. Spotted Elk, 
227 Neb. 869, 420 N.W.2d 707 (1998). Appeal from order over- 
ruling motion for new trial summarily affirmed. See State v. 
McCracken, 248 Neb. 576, 537 N.W.2d 502 (1995). 

No. A-98-134: In re Interest of Rutherford. Affirmed. See 
rule 7A(1). 

No. A-98-135: State v. Hulit. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-137: State v. Pope. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-141: State v. Stednitz. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-142: Hyde v. Hyde. Appeal dismissed. See rule 
7A(2) and Trowbridge v. Donner, 152 Neb. 206, 40 N.W.2d 655 
(1950). 

No. A-98-143: Linse v. Linse. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-146: State v. Tieken. Motion of appellee for sum- 
mary affirmance and appellant’s brief considered. Summary 
affirmance granted. 

No. A-98-147: In re Interest of Paxton. Affirmed. See Jn re 
Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 (1993). 
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No. A-98-150: Tyler v. Department of Corr. Servs. Appeal 
dismissed. See rule 7A(2). 

No. A-98-151: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-158: State v. McCoy. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-172: Ray v. Abramson. Affirmed. See rule 7A(1). 

No. A-98-174: State v. Villa. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-175: State v. Ferro. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-179: Pitt v. Modern Equip. Co. Affirmed. See rule 
7A(1). 

No. A-98-183: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-192: State ex rel. Meints v. Meints. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-98-193: State v. Smolinski. Motion of appellee for. 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-194: Greater Omaha Realty Co. v. City of 
Omaha. Appeal dismissed for lack of jurisdiction. See Neb. 
Rev. Stat. § 25-1912(2) (Supp. 1997). 

No. A-98-195: Davis v. City of Omaha. Appeal dismissed 
for lack of jurisdiction. See Neb. Rev. Stat. § 25-1912(2) (Supp. 
1997). 

No. A-98-196: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-197: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-198: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-200: State v. Plunkett. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-201: State v. Sprau. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-202: State v. Sproul. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 


xxviii CASES DISPOSED OF WITHOUT OPINION 


No. A-98-203: KVI Assocs., Inc. v. Grapevine Sys., Inc. 
Appeal dismissed. See rule 7A(2) and Lewis v. Craig, 236 Neb. 
602, 463 N.W.2d 318 (1990). 

No. A-98-214: State v. Smith. Affirmed. See rule 7B(2). 

No. A-98-215: Hartigan v. Pettit’s Pastry. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-98-217: State v. Gutierrez. Affirmed. See rule 7A(1). 

No. A-98-223: In re Interest of Crawford. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-98-227: State v. Tyler. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-229: Benes v. Benes. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-231: Saylor y. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-233: State v. Donald. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-234: State v. Chapin. Summarily affirmed. See 
rule 7A(1) and State v. Ready, 252 Neb. 816, 565 N.W.2d 728 
(1997). 

No. A-98-238: State v. Stults. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-243: Paige vy. Warren Anderson Auto. Appeal dis- 
missed. See Back Acres Pure Trust v. Fahnlander, 233 Neb. 28, 
443 N.W.2d 604 (1989). 

No. A-98-246: Sanford y. Nebraska Tax Equal. and 
Review Comm. By order of the court, appeal dismissed for fail- 
ure to file briefs. 

No. A-98-248: United Nebraska Bank y. Schutt. Affirmed. 
See rule 7A(1). 

No. A-98-251: State v. Devaney. Motion of appellee for 
summary affirmance granted, except sentence modified. See 
State v. Harris, 7 Neb. App. 520, 583 N.W.2d 366 (1998). 

No. A-98-252: State v. Devaney. Motion of appellee for 
summary affirmance granted, except sentence modified. See 
State v. Harris, 7 Neb. App. 520, 583 N.W.2d 366 (1998). 

No. A-98-255: Wiedel v. Wiedel. By order of the court, 
appeal dismissed for failure to file briefs. 
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No. A-98-257: Meints v. Abramson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. A-98-258: In re Interest of Webb. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-98-260: State v. Huston. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-261: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-262: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-263: Tyler y. Curtis. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-264: Tyler v. Edelman. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-265: Haight v. Lancaster Cty. Bd. of Equal. 
Appeal dismissed. See Neb. Rev. Stat. §77- 5019(2)(a) (Supp. 
1997). 

No. A-98-273: State v. Knight. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-274: State v. Abbott. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-277: In re Guardianship of Davis. Appeal dis- 
missed for lack of jurisdiction. See Neb. Rev. Stat. § 25-1912(2) 
(Supp. 1997). 

No. A-98-279: State v. Huddleston. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-281: State vy. Maytum. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-291: State v. Duncan. Affirmed. See rule 7A(1). 

No. A-98-295: Cotton y. Cotton. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-98-300: Chamberlain v. McCulley Township. 
Appeal dismissed. See rule 7A(2). 

No. A-98-302: State v. Stutzman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). : 


XXX CASES DISPOSED OF WITHOUT OPINION 


No. A-98-303: Tyler v. Hale. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-304: Cole y. Johnson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-310: Blue Valley Management y. Blue Valley 
Telemarketing. Appeal dismissed for lack of a final order. See 
State ex rel. Fick v. Miller, 252 Neb. 164, 560 N.W.2d 793 
(1997). 

No. A-98-314: State v. Treick. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-317: State v. Holder. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-318: State v. Urbano. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-320: Bailey v. Humphrey -Enters. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. A-98-323: Miller v. Miller. Appeal dismissed for lack of 
jurisdiction. Timely motion for new trial pending at time appeal 
was filed. 

No. A-98-324: Wieckhorst v. Arnie’s Bagelicious Bagel, 
Inc. Motion of appellant to dismiss appeal sustained; appeal dis- 
missed. 

No. A-98-325: Durner v. Durner. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-327: Douglas Cty. Bank & Trust v. DBV Enter- 
prises. Stipulation allowed; appeal dismissed with prejudice. 

No. A-98-329: Ritchhart v. Daub. Vacated and dismissed. 

No. A-98-336: Harrington v. Clarke. Appeal dismissed. See 
Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-336: Harrington v. Clarke. Appeal dismissed for 
lack of a proper poverty affidavit filed in lieu of the statutory 
docket fee. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 
1997). 

No. A-98-346: Stoppkotte v. Union Pacific RR. Co. 
Stipulation allowed; appeal dismissed with prejudice. 

No. A-98-354: State v. Michalak. Affirmed. See rule 7A(1). 

No. A-98-356: Jackson vy. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 
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No. A-98-357: State v. Salado. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). - 

No. A-98-360: State v. Flynn. Appeal dismissed for lack of 
jurisdiction. See rule 7A(2). 

No. A-98-365: State v. Findley. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-371: State v. Frolio. Appeal dismissed for lack of 
jurisdiction. See Morello v. City of Omaha, 5 Neb. App. 785, 
565 N.W.2d 41 (1997). 

No. A-98-372: State v. Terry. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-373: State v. Flemming. Affirmed. See rule 7A(1). 

No. A-98-378: Wynne Transp. Servs. v. Hill Bros. Transp. 
Stipulation allowed; appeal dismissed with prejudice. 

No. A-98-379: Ruffin y. Salmons. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-98-380: State v. Rafael. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-382: State v. Connealy. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-383: State v. Boatman. Appeal dismissed for lack 
of jurisdiction as being filed out of time. See Neb. Rev. Stat. 
§ 25-1912 (Supp. 1997). 

No. A-98-384: State v. Stevenson. Appeal dismissed. See 
tule 7A(2). 

No. A-98-386: Tyler v. Stennis. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-387: Tyler v. Stennis. Appeal dismissed for lack of 
jurisdiction. See Whalen v. U S West Communications, 253 Neb. 
334, 570 N.W.2d 531 (1997). 

No. A-98-388: State v. Escatel-Chavez. Appeal dismissed 
for lack of jurisdiction as filed out of time. See Neb. Rev. Stat. 
§ 25-1912 (Supp. 1997). 

No. A-98-389: State v. Bonk. Appeal was not properly per- 
fected, and time to appeal order denying in forma pauperis sta- 
tus has run. See In re Interest of Noelle F. & Sarah F., 249 Neb. 
628, 544 N.W.2d 509 (1996). 


xxxii CASES DISPOSED OF WITHOUT OPINION 


No. A-98-397: State v. Alvarez. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-401: Woodward v. Andersen. Appeal dismissed 
for lack of jurisdiction. 

No. A-98-406: Wagner v. Nebraska Dept. of Corr. Servs. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-98-408: State v. Ralph. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 
However, see 1997 Neb. Laws, L.B. 364, § 14. 

No. A-98-416: State v. Moniz. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-417: VanDeMark v. Hall Cty. Appeal dismissed. 
See rule 7A(2); Neb. Rev. Stat. § 25-2306 (Reissue 1995); and 
State v. Schmailzl, 248 Neb. 314, 534 N.W.2d 743 (1995). 

No. A-98-420: Tyler v. Stenberg. Appeal dismissed for lack 
of jurisdiction. 

No. A-98-421: Moore v. Nebraska Bd. of Parole. Motion of 
appellee for summary affirmance sustained. See rule 7B(2). 

No. A-98-428: Tyler v. Edelman. Appeal dismissed. See rule 
7A(2). See, also, Neb. Ct. R. of Prac. 1C (rev. 1996). 

No. A-98-429: Langenheder v. County of Howard. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-98-435: State v. Davis. Appeal dismissed for lack of 
jurisdiction as filed out of time. See Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-436: State v. Davis. Appeal dismissed for lack of 
jurisdiction as filed out of time. See Neb. ad Stat. § 25-1912 
(Supp. 1997). 

No. A-98-437: State v. Davis. Appeal digindexed for lack of 
jurisdiction as filed out of time. See Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-438: State v. Hultquist. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-441: Parrish v. Holiday Inn. Appeal dismissed for 
lack of a final, appealable order. See State v. Schlund, 249 Neb. 
173, 542 N.W.2d 421 (1996) (motion affecting peripheral mat- 
ter of counsel does not affect substantial right and thus is not 
final order). 
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No. A-98-443: State v. Rask. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-449: State v. Abdullah. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-453: State v. Schwartz. Affirmed. See rule 7A(1). 

No. A-98-458: Hudson y. Turley. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-460: State y. Slater. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-463: Ross vy. S. A. Foster Co. Affirmed. See rule 
7A(1). 

No. A-98-464: Hanus v. Nebraska Dept. of Ed. Appeal dis- 
missed. See rule 7A(2). 

No. A-98-466: State v. Scott. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-472: Collins y. Braun. Motion of appelle for sum- 
mary dismissal sustained. See rule 7B(1). 

No. A-98-473: State v. Freeman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-476: State v. Sysel. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-477: Cole v. Karas. Appeal dismissed as filed out 
of time. See rule 7A(2). 

No. A-98-478: State v. Tew. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-98-479: State v. Burgan. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-484: Tyler v. Hopkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-492: Kauffman v. Kauffman. Affirmed. See rule 
7TA(1). 

No. A-98-493: State v. Wirtz. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-497: Thompson vy. Gerber. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 


XXxiv CASES DISPOSED OF WITHOUT OPINION 


No. A-98-498: Hoppens v. Haugen. Appeal dismissed for 
lack of a final, appealable order. See Mach v. Schmer, 4 Neb. 
App. 819, 550 N.W.2d 385 (1996). 

No. A-98-499: State v. Langvardt. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-500: State v. Washa. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-503: State v. Harrison. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-504: State v. Dennis. Motion of appellee for sum- 
mary dismissal sustained; appeal dismissed. 

No. A-98-508: State v. Bennett. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-521: Luebbe v. Vyhnalek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-527: Tyler v. Thompson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-529: Williams v. Williams. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-532: Tyler vy. Nebraska State Bar Assn. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-98-533: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-534: Tyler v. Madsen. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-536: Lewis v. Talmadge. Affirmed. See rule 7A(1). 

No. A-98-540: State v. Rubalcava. Stipulation allowed; 
appeal dismissed. 

No. A-98-547: Tyler v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-548: In re Application of Tyler. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-98-549: Packett y. Clarke. Appeal dismissed for lack 
of jurisdiction as filed out of time. See Neb. Rev. Stat. 
§ 25-1912 (Supp. 1997). 
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No. A-98-550: State v. Krutilek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-551: State v. Elias. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-556: Bradley v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary affirmance sustained; judgment 
affirmed. See rule 7B(2). 

No. A-98-557: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-558: Tyler v. Hopkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-560: State v. White. Appeal dismissed for lack of 
jurisdiction under rule 7A(2). Statutory docket fee filed out of 
time. See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-561: Smith v. Nebraska Dept. of Labor. Appeal 
dismissed under rule 7A(2). See Concordia Teachers College v. 
Neb. Dept. of Labor, 252 Neb. 504, 563 N.W.2d 345 (1997). 

No. A-98-562: Tyler v. Jansen. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-565: City of Elkhorn vy. Skyline Water Co. Appeal 
dismissed. No final order. 

No. A-98-566: Putjenter v. Putjenter. Stipulation allowed; 
appeal dismissed. 

No. A-98-569: State v. Dahlk. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-98-570: Tyler v. Department of Corr. Servs. Appeal 
dismissed. See rule 7A(2). 

No. A-98-572: State v. Smith. Stipulation allowed; appeal 
dismissed. 

No. A-98-574: Kroll v. Department of Motor Vehicles. 
Appeal dismissed. See rule 7A(2). 

No. A-98-575: Lowry v. Hopkins. Stipulation allowed; 
appeal dismissed with prejudice. 

No. A-98-578: Holcomb v. Olsen. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed at cost of appellant. 

No. A-98-582: State v. Coolidge. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See mle 
7B(2). 


Xxxvi CASES DISPOSED OF WITHOUT OPINION 


No. A-98-583: Tyler v. Nebraska Dept. of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-584: State v. Izara. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-587: Lowry v. Lowry. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-593: State v. Willets. Affirmed. See rule 7A(1). 

No. A-98-596: Slaymaker v. Breyer. Appeal dismissed. See 
tule 7A(2). See, also, Bechtold v. Gomez, 254 Neb. 282, 576 
N.W.2d 185 (1998). 

No. A-98-598: Breeden vy. Nebraska Methodist Hosp. 
Appeal dismissed. See rule 7A(2) and Bechtold v. Gomez, 254 
Neb. 282, 576 N.W.2d 185 (1998). 

No. A-98-599: State v. Yum. Appeal dismissed. See rule 
7A(2). 

No. A-98-600: State v. McMichael. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-601: Tyler v. Hopkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-602: In re Interest of Alsaidy. Appeal dismissed. 
See rule 7A(2). 

No. A-98-611: Lieske v. Shotkoski. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-98-613: In re Interest of Gravitt. Appeal dismissed as 
filed out of time. See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-614: In re Interest of Carter. Appeal dismissed as 
filed out of time. See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-617: Bliss v. Bliss. Stipulation allowed; appeal dis- 
missed at cost of appellant. 

No. A-98-618: Druhet v. Druhet. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed with prejudice. 

No. A-98-621: Custom Fabricators v. Lenarduzzi. Appeal 
dismissed. See rule 7A(2). 

No. A-98-622: Peck v. Peck. Stipulation allowed; appeal 
dismissed. 

No. A-98-627: State v. Fedders. Appeal dismissed. See rule 
7TA(2). 
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No. A-98-629: Mateen v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed pursuant to rule 7A(2) and as filed out of 
time. See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-638: State v. Richter. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-649: Tyler v. Department of Corr. Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-98-651: Turner v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-656: State v. Ginn. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-665: State v. Schoenrock. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See rule 
7B(2). 

No. A-98-667: State v. Hernandez. Affirmed. See rule 
7TA(1). 

No. A-98-669: Boicourt v. Elliott Equipment Corp. Appeal 
dismissed for lack of jurisdiction. See, Ranch & Farm Lines, 
Inc. v. Dressman, 185 Neb. 328, 175 N.W.2d 299 (1970), and 
Busboom v. Gregory, 179 Neb. 254, 137 N.W.2d 825 (1965). 

No. A-98-670: Emcasco Ins. Co. v. Elliott Equipment 
Corp. Appeal dismissed for lack of jurisdiction. See, Ranch & 
Farm Lines, Inc. v. Dressman, 185 Neb. 328, 175 N.W.2d 299 
(1970), and Busboom v. Gregory, 179 Neb. 254, 137 N.W.2d 
825 (1965). 

No. A-98-672: Richling y. Department of Motor Vehicles. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-98-673: State v. Richling. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-675: State v. Russell. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-680: Tyler v. Nebraska State Bar Assn. Appeal 
dismissed as filed out of time. See Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-681: Keech v. Holiday Skate World. Motion of 
appellee for summary affirmance sustained; judgment affirmed. 
See rule 7B(2). 

No. A-98-683: State v. Belgum. Appeal dismissed. See rule 
7A(2). 


Xxxviii CASES DISPOSED OF WITHOUT OPINION 


No. A-98-684: State v. Wilson. Motion of appellee for sum- 
mary affirmance sustained; judgment affirmed. See rule 7B(2). 

No. A-98-694: State v. Perkins. Motion of appellant consid- 
ered; appeal dismissed. 

No. A-98-695: Garrison v. Garrison. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-98-699: Miller v. Miller. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed with prejudice, at cost 
of appellant. 

No. A-98-702: State v. Svoboda. Appeal dismissed as filed 
out of time. See Rule 7A(2) and Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-705: Metro Moving Servs. y. Balka. Appeal dis- 
missed. See rule 7A(2). 

No. A-98-706: Tri Cities Moving Servs. y. Balka. Appeal 
dismissed. See rule 7A(2). 

No. A-98-708: Allstate Ins. Co. v. Godoy. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-98-709: State v. Boettcher. Appeal dismissed. See 
rule 7A(2). 

No. A-98-711: Harrington vy. Houston. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-98-717: Leithoff vy. Leithoff. Appeal dismissed. See 
tule 7A(2). See, also, Gerber v. Gerber, 218 Neb. 228, 353 
N.W.2d 4 (1984), and Sain v. Sain, 211 Neb. 519, 319 N.W.2d 
107 (1982). 

No. A-98-724: Tyler v. Church Mut. Ins. Co. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-98-729: Thompson v. Wayne. Appeal dismissed. See 
rule 7A(1). See, also, Neb. Rev. Stat. § 25-1912(2) (Supp. 
1997). 

No. A-98-748: Sohl v. Arehart. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-754: State v. Coon. Stipulation allowed; appeal 
dismissed. 

No. A-98-758: In re Interest of Cole. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-759: EMC Ins. Co. vy. Olnes. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 


CASES DISPOSED OF WITHOUT OPINION XXxix 


No. A-98-762: State v. Quezada-Enriquez. Motion of appel- 
lant to dismiss appeal sustained; appeal dismissed. 

No. A-98-767: State v. Boyd. Affirmed. See rule 7A(1). 

No. A-98-773: State v. Taylor. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-785: Farmers Cooperative Elevator v. Gering 
Valley Grain. Stipulation allowed; appeal dismissed. 

No. A-98-791: State v. Burghardt. Appeal dismissed for 
lack of jurisdiction. See Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-801: Miller v. Miller. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-808: Pierce v. Pierce. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-813: Gans vy. Huffman & Assocs. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay own 
costs. 

No. A-98-818: Dawson y. Abrahamson. Appeal dismissed. 
See rule 7A(2). 

No. A-98-820: Killian v. Killian. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-829: State vy. Haines. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-98-850: State v. Trump. Motion considered; appeal 
dismissed. 

No. A-98-852: State v. Ballard. Appellant’s “motion to set 
aside appeal” treated as motion to dismiss appeal which is sus- 
tained; appeal dismissed. 

No. A-98-875: State v. Elliott. Appeal dismissed for lack of 
jurisdiction as filed out of time. See Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-880: Custom Fabricators v. Lenarduzzi. Appeal 
dismissed. See rule 7A(2). 

No. A-98-881: Hatt y. Eustice. Appeal dismissed for lack of 
jurisdiction. See Mason v. Cannon, 246 Neb. 14, 516 N.W.2d 
250 (1994). 

No. A-98-882: State v. Halcomb. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1931 (Reissue 1995) and State v. 
Marshall, 253 Neb. 676, 573 N.W.2d 406 (1998). 


xl CASES DISPOSED OF WITHOUT OPINION 


No. A-98-889: State v. Martin. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-903: Tyler v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2) and Neb. Ct. R. of Prac. 1C 
(rev. 1996). 

No. A-98-904: Hernandez vy. Blankenship. Affirmed. See 
rule 7A(1) and State ex rel. Grape v. Zach, 247 Neb. 29, 524 
N.W.2d 788 (1994). 

No. A-98-910: Ingraham y. Atlanta Cas. Co. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. A-98-911: Rodriguez v. Harsh International. Appeal 
dismissed. See rule 7A(2) and Bank of Valley v. Shunk, 208 Neb. 
200, 302 N.W.2d 711 (1981), and Jung v. Cole, 184 Neb. 153, 
165 N.W.2d 717 (1969). 

No. A-98-912: Rodriguez vy. Harsh International. Appeal 
dismissed. See rule 7A(2) and Bank of Valley v. Shunk, 208 Neb. 
200, 302 N.W.2d 711 (1981), and Jung v. Cole, 184 Neb. 153, 
165 N.W.2d 717 (1969). 

No. A-98-916: Kagy v. Nebraska Dept. of Corr. Servs. 
Appeals Board. Appeal dismissed. See rule 7A(2) and Neb. 
Rev. Stat. § 84-917(2)(a) (Supp. 1997). 

No. A-98-918: Gans y. Gans. Appeal dismissed as moot. 

No. A-98-919: Zimmerman y. Zimmerman. Stipulation 
allowed; appeal dismissed. 

No. A-98-932: State v. Bruno. Appeal dismissed. See rule 
7A(2) and State v. McCormick and Hall, 246 Neb. 271, 518 
N.W.2d 133 (1994). 

No. A-98-933: State v. Bruno. Appeal dismissed. See rule 
7A(2) and State v. McCormick and Hall, 246 Neb. 271, 518 
N.W.2d 133 (1994). 

No. A-98-952: State v. Widick. Appeal dismissed. See rule 
7A(2) and Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-957: Bohannon v. Storer. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-98-959: Yant v. Yant. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-98-971: Cole v. Grabenstein-Chandler. Appeal dis- 
missed for lack of jurisdiction as filed out of time. See Morello 
v. City of Omaha, 5 Neb. App. 785, 565 N.W.2d 41 (1997). 
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No. A-98-984: Anderson v. Anderson. Stipulation allowed; 
appeal dismissed. 

No. A-98-990: Hardekopf v. Stump. Motion for summary 
dismissal sustained. See 1998 Neb. Laws, L.B. 234, § 4(6) and 
(7). 

No. A-98-996: Kinsey v. Colfer et al. Appeal dismissed. See 
rule 7A(2). 

No. A-98-1008: Thraen v. Thraen. Appeal dismissed. See 
rule 7A(2). 

No. A-98-1032: State v. Green. Appeal dismissed. See rule 
7A(2). 

No. A-98-1035: Beers v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed. See rule 7A(2). 

No. A-98-1036: Lee v. Lee. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-98- 1039: State v. Morgan. Appeal dismissed. See rule 
7A(2) and State v. Engleman, 5 Neb. App. 485, 560 N.W.2d 851 
(1997). 

No. A-98-1046: Morrill County v. Padilla. Appeal dis- 
missed. See rule 7A(2). 

No. A-98-1058: Glass & O’Day Stables v. Department of 
Roads. Appeal dismissed. See, rule 7A(2); Neb. Rev. Stat. 
§ 76-715 (Reissue 1996); Neumeyer v. Omaha Public Power 
Dist., 188 Neb. 516, 198 N.W.2d 80 (1972). 

No. A-98-1059: State v. Simpson. Appeal dismissed. See 
tule 7A(2). 

No. A-98-1063: V.A.W. of America, Inc. v. Vassiliev. 
Appeal dismissed. See rule 7A(2). See, also, 1998 Neb. Laws, 
L.B. 234, § 4(6) and (7). 

No. A-98-1086: State v. Cihal. Appeal dismissed. See rule 
7A(2) and State v. Parmar, 255 Neb. 356, 586 N.W.2d 279 
(1988), and Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-1087: In re Interest of Longo. Appeal dismissed 
for lack of jurisdiction. See Neb. Rev. Stat. § 25-1912(2) (Supp. 
1997). 

No. A-98-1093: Metrejean v. Hamling. Appeal dismissed. 
See Neb. Rev. Stat. § 25-1912(2) (Supp. 1997). 
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No. A-98-1094: Schroeppel v. Cleary Building Corp. 
Stipulation allowed; appeal dismissed with prejudice; each party 
to pay own costs. 

No. A-98-1113: Radke v. Radke. Motion of appellant to dis- 
miss appeal sustained; appeal dismissed. 

No. A-98-1122: Coulson y. Nebraska Bd. of Parole. Appeal 
dismissed as filed out of time. See rule 7A(2) and Neb. Rev. 
Stat. § 25-1912 (Supp. 1997). 

No. A-98-1133: State v. McGowan. Appeal dismissed. See 
Neb. Rev. Stat. § 25-1912 (Supp. 1997). See, also, State v. 
Parmar, 255 Neb. 356, 586 N.W.2d 279 (1998), and State v. 
Haase, 247 Neb. 817, 530 N.W.2d 617 (1995). 

No. A-98-1136: State y. Mitchell. Appeal dismissed for lack 
of jurisdiction. See State v. Schmailzl, 248 Neb. 314, 534 
N.W.2d 743 (1995). 

No. A-98-1138: State v. McGowan. Appeal dismissed. See 
Neb. Rev. Stat. § 25-1912 (Supp. 1997). 

No. A-98-1155: State v. Doyle. Stipulation allowed; appeal 
dismissed. 

No. A-98-1168: State v. Cole. Appeal dismissed for lack of a 
proper poverty affidavit filed in lieu of the statutory docket fee. 
See In re Interest of Noelle F. & Sarah F., 249 Neb. 628, 544 
N.W.2d 509 (1996). 

No. A-98-1188: State v. Carter. Appeal dismissed for lack of 
jurisdiction. See rule 7A(2) and Neb. Rev. Stat. § 25-1912 
(Supp. 1997). 

No. A-98-1207: Keithley v. Nebraska Dept. of Corr. Servs. 
Appeal dismissed for lack of jurisdiction pursuant to rule 7A(2). 


LIST OF CASES ON PETITION 
FOR FURTHER REVIEW 


No. A-95-1233: Brosnan v. Rahn. Petition of appellant for 
further. review overruled on December 16, 1998. 

No. A-96-434: Larsen vy. Severa. Petition of appellant for 
further review overruled on May 29, 1998. 

No. A-96-434: Larsen y. Severa. Petition of appellee for fur- 
ther review overruled on May 29, 1998. 

No. A-96-618: AMISUB y. Allied Prop. & Cas. Ins. Co., 6 
Neb. App. 696 (1998). Petition of appellant for further review 
overruled on May 14, 1998. 

No. A-96-656: Austin y. State Farm Mut. Auto. Ins. Co. 
Petition of appellee for further review overruled on June 17, 
1998. 

No. A-96-873: Board of Regents v. Thompson, 6 Neb. App. 
734 (1998). Petition of appellant for further review overruled on 
May 29, 1998. 

No. A-96-952: Steele v. Encore Mfg. Co., 7 Neb. App. 1 
(1998). Petition of appellee for further review overruled on 
September 23, 1998. 

No. A-96-963: Quick v. Dirkschneider. Petition of appellee 
for further review overruled on May 14, 1998. 

No. A-96-1011: Yohe y. Wright. Petition of appellant for fur- 
ther review overruled on July 9, 1998. 

No. A-96-1018: Faase v. Physician Resources. Petition of 
appellant for further review overruled on November 12, 1998. 

No. A-96-1037: Kouma v. Blue Valley Co-op., 6 Neb. App. 
714 (1998). Petition of appellant for further review overruled on 
June 17, 1998. 

No. A-96-1041: Agnew v. Krueger. Petition of appellant for 
further review overruled on July 15, 1998. 

No. A-96-1064: Matlock vy. Papio-Missouri River NRD. 
Petition of appellant for further review overruled on July 9, 
1998. 

Nos. A-96-1087, A-96-1088: Merritt v. City of Bassett. 
Petition of appellant for further review overruled on June 24, 


1998. 
(xiii) 
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No. A-96-1155: Wiegert v. Taco John’s. Petition of appel- 
lant for further review overruled on June 24, 1998. 

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist., 
6 Neb. App. 889 (1998). Petition of appellant for further review 
sustained on October 28, 1998. 

No. S-96-1164: Hansmeyer v. Nebraska Pub. Power Dist., 
6 Neb. App. 889 (1998). Petition of appellee for further review 
sustained on October 28, 1998. 

No. A-96-1240: Danner v. State Farm Mut. Auto. Ins. Co., 
7 Neb. App. 47 (1998). Petition of appellee for further review 
overruled on September 23, 1998. 

No. S-96-1243: Wood v. McGrath, North, 7 Neb. App. 262 
(1998). Petition of appellant for further review sustained on 
September 16, 1998. 

No. A-96-1253: Hoffmeyer v. Spectrum Emergency Care. 
Petition of appellant for further review overruled on September 
1, 1998. 

No. S-96-1257: Dukat v. Leiserv, Inc., 6 Neb. App. 905 
(1998). Petition of appellee for further review sustained on June 
17, 1998. 

No. A-96-1268: Hoelck v. ICI Americas, Inc., 7 Neb. App. 
622 (1998). Petition of appellee for further review overruled on 
October 28, 1998. 

No. A-96-1322: Hamel v. Doolittle. Petition of appellee for 
further review overruled on December 16, 1998. 

No. A-96-1328: Hidden Energy, Inc. y. Fritz. Petition of 
appellee for further review overruled on July 28, 1998. 

No. A-96-1333: Wyshnevsky v. Bordogna. Petition of 
appellant for further review overruled on July 28, 1998. 

No. A-96-1333: Wyshnevsky v. Bordogna. Petition of 
appellee for further review overruled on July 28, 1998. 

No. A-97-004: State v. Beckby. Petition of appellant for fur- 
ther review overruled on June 10, 1998. 

No. A-97-008: Federal Deposit Ins. Corp. v. Slangal. 
Petition of appellant for further review overruled on July 9, 
1998. 

No. A-97-009: Federal Deposit Ins. Corp. v. Slangal. 
Petition of appellant for further review overruled on May 29, 
1998. 
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No. S-97-048: Gagne v. Severa. Petition of appellee for fur- 
ther review sustained on September 1, 1998. 

No. A-97-060: State v. Davis, 6 Neb. App. 790 (1998). 
Petition of appellant for further review overruled on July 9, 
1998. 

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300 
(1998). Petition of appellant for further review sustained on 
September 1, 1998. 

No. S-97-073: In re Estate of Schindler, 7 Neb. App. 300 
(1998). Petition of appellee Walker for further review sustained 
on September 1, 1998. 

No. A-97-114: Nebraska Pub. Power Dist. v. Johnson. 
Petition of appellant for further review overruled on December 
16, 1998. 

No. A-97-156: Community First State Bank v. Daringer. 
Petition of appellant for further review overruled on September 
11, 1998. 

No. A-97-191: Schaffert v. Lancaster Cty. Sch. Dist. No. 1, 
7 Neb. App. 206 (1998). Petition of appellant for further review 
overruled on September 1, 1998. 

No. A-97-199: Ecotech, Inc. vy. Jurek. Petition of appellant 
for further review overruled on September 23, 1998. 

No. A-97-225: Dollison v. Mercy Servs. Corp., 7 Neb. App. 
555 (1998). Petition of appellant for further review overruled on 
December 16, 1998. 

No. A-97-228: Omaha Restaurant Prop. Co. v. Mother 
Tucker’s. Petition of appellant for further review overruled on 
September 1, 1998. 

No. S-97-241: Woodard v. City of Lincoln, 7 Neb. App. 11 
(1998). Petition of appellant for further review sustained on 
June 17, 1998. 

No. S-97-249: Boyle v. Welsh, 6 Neb. App. 931 (1998). 
Petition of appellee for further review sustained on June 17, 
1998. 

No. S-97-281: Pleiss v. Barnes. Petition of appellee for fur- 
ther review sustained on November 12, 1998. 

No. A-97-298: State v. Rodgers. Petition of appellee for fur- 
ther review overruled on December 16, 1998. 


xlvi PETITIONS FOR FURTHER REVIEW 


No. S-97-312: Brunges v. Brunges. Petition of appellant for 
further review sustained on June 10, 1998. 

No. A-97-326: Martin v. Nebraska Dept. of Public 
Institutions, 7 Neb. App. 585 (1998). Petition of appellee for 
further review overruled on November 12, 1998. 

No. A-97-339: American States Ins. v. Farm Bureau Ins., 
7 Neb. App. 507 (1998). Petition of appellant for further review 
overruled on September 25, 1998. 

No. A-97-355: State v. Harrison, 7 Neb. App. 350 (1998). 
Petition of appellant for further review overruled on November 
12, 1998, 

No. A-97-365: Ruroede v. Carl. Petition of appellant for fur- 
ther review overruled on July 28, 1998. 

No. A-97-373: State v. Thomas, 6 Neb. App. 510 (1998). 
Petition of appellant for further review overruled on May 29, 
1998. 

No. A-97-422: Creighton St. Joseph v. FHC Options, Inc. 
Petition of appellant for further review overruled on September 
16, 1998. 

No. A-97-435: State v. Mirzakhanov. Petition of appellant 
for further review overruled on May 29, 1998. 

No. A-97-436: State v. Butzke, 7 Neb. App. 360 (1998). 
Petition of appellant for further review overruled on September 
23, 1998. 

No. A-97-449: In re Interest of Clifford M. et al., 6 Neb. 
App. 754 (1998). Petition of appellees for further review over- 
ruled on May 14, 1998. 

No. A-97-454: In re Estate of Obering. Petition of appellant 
for further review overruled on November 12, 1998. ~ 

No. S-97-461: Talkington v. Womens Servs., 7 Neb. App. 
378 (1998). Petition of appellee for further review sustained on 
September 10, 1998. 

No. A-97-463: Hinde v. City of North Platte. Petition of 
appellant for further review overruled on December 2, 1998. 

No. A-97-514: State v. Herrera. Petition of appellant for fur- 
ther review overruled on September 1, 1998, 

No. A-97-527: State v. Erb, 6 Neb. App. 672 (1998). Petition 
of appellant for further review overruled on May 14, 1998. 


PETITIONS FOR FURTHER REVIEW xlvii 


No. A-97-528: State vy. Arenas. Petition of appellant for fur- 
ther review overruled on July 15, 1998. 

No. A-97-549: State v. Davis. Petition of appellant for fur- 
ther review overruled on July 9, 1998. 

No. A-97-588: McGinley v. McGinley, 7 Neb. App. 410 
(1998). Petition of appellant for further review overruled on 
September 23, 1998. 

Nos. S-97-632, S-97-633: State v. Johnson, 6 Neb. App. 817 
(1998). Petition of appellee for further review sustained on July 
15, 1998. 

No. S-97-641: State v. Stott, 6 Neb. App. 677 (1998). 
Petition of appellant for further review sustained on May 14, 
1998. 

No. S-97-642: State v. Woods, 6 Neb. App. 829 (1998). 
Petition of appellee for further review sustained on June 17, 
1998. 

No. A-97-656: Barthel v. Liermann. Petition of appellant for 
further review overruled on December 2, 1998. 

No. A-97-680: In re Interest of Becky J. Petition of appel- 
lant for further review overruled on July 9, 1998. 

No. A-97-698: Davis v. Davis, 7 Neb. App. 78 (1998). 
Petition of appellant for further review overruled on July 9, 
1998. 

No. A-97-710: McCaslin v. McBride. Petition of appellant 
for further review overruled on July 9, 1998. 

No. S-97-726: Gagne v. Severa. Petition of appellant for fur- 
ther review sustained on September I, 1998. 

No. A-97-736: State v. Rasmussen. Petition of appellant for 
further review overruled on July 9, 1998. 

No. A-97-740: In re Interest of Alison A. Petition of appel- 
lant for further review overruled on September 1, 1998. 

No. A-97-762: Christiansen v. Ainsworth Farmers 
Ranchers Coop. Petition of appellant for further review over- 
ruled on December 16, 1998. 

No. A-97-774: Gibb v. Gibb. Petition of appellee for further 
review overruled on October 21, 1998. 

No. A-97-796: Carroll v. Pfeffer. Petition of appellant for 
further review overruled on December 2, 1998. 
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No. A-97-798: State v. Malcom, 7 Neb. App. 286 (1998). 
Petition of appellant for further review overruled on September 
1, 1998. 

No. S-97-802: US Ecology v. Boyd Cty. Bd. of Equal., 6 
Neb. App. 956 (1998). Petition of appellee for further review 
sustained on July 22, 1998. 

No. A-97-806: Tyler v. Johnson. Petition of appellant for 
further review overruled on May 20, 1998. 

No. A-97-824: State v. Suggett. Petition of appellant for fur- 
ther review overruled on May 14, 1998. 

No. A-97-828: State v. Jones, 6 Neb. App. 647 (1998). 
Petition of appellant for further review overruled on May 29, 
1998. 

No. A-97-829: State v. McLeaney, 6 Neb. App. 807 (1998). 
Petition of appellant for further review overruled on May 29, 
1998. 

No. S-97-849: State v. Johnson. Petition of appellant for fur- 
ther review sustained on July 22, 1998. 

No. S-97-859: In re Interest of Anthony G., 6 Neb. App. 
812 (1998). Petition of appellant for further review sustained on 
May 20, 1998. 

No. A-97-867: State v. Harris, 7 Neb. App. 520 (1998). 
Petition of appellee for further review overruled on October 21, 
1998. 

No. A-97-871: In re Interest of Paige R. Petition of appel- 
lant for further review overruled on June 10, 1998. 

No. A-97-873: Bauer v. Abramson. Petition of appellant for 
further review overruled on November 12, 1998. 

No. A-97-879: State v. Beeken, Sr., 7 Neb. App. 438 (1998). 
Petition of appellant for further review overruled on October 21, 
1998. 

No. A-97-880: State v. Beeken, Jr., 7 Neb. App. 438 (1998). 
Petition of appellant for further review overruled on October 21, 
1998. 

No. A-97-890: State v. Owen, 7 Neb. App. 153 (1998). 
Petition of appellant for further review overruled on July 15, 
1998. 

No. A-97-900: State v. Jensen. Petition of appellant for fur- 
ther review overruled on September 1, 1998. 
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No. A-97-912: State v. Critel. Petition of appellant for fur- 
ther review overruled on May 20, 1998. 

No. A-97-914: State v. Johnson. Petition of appellant for fur- 
ther review overruled on September 10, 1998. 

No. A-97-917: State v. Lewis, 6 Neb. App. 867 (1998). 
Petition of appellee for further review overruled on June 10, 
1998. 

No. A-97-920: In re Interest of Chessica B. Petition of 
appellant for further review overruled on December 16, 1998. 

‘No. A-97-936: State v. Cotton. Petition of appellant for fur- 
ther review overruled on October 13, 1998. 

No. A-97-942: State v. Bush. Petition of appellant for further 
review overruled on October 21, 1998. 

No. A-97-943: State v. Jessepe. Petition of appellant for fur- 
ther review overruled on May 14, 1998. 

No. A-97-945: State v. Bueford. Petition of appellant for fur- 
ther review overruled on July 15, 1998. 

No. A-97-947: James E. Bachman, P.C. v. Kevin M. Kean 
Co. Petition of appellant for further review overruled on July 9, 
1998. 

No. A-97-958: Hoins v. Hoins, 7 Neb. App. 564 (1998). 
Petition of appellee overruled on November 12, 1998. 

No. A-97-968: State v. Janssen, 7 Neb. App. 384 (1998). 
Petition of appellee for further review overruled on September 
16, 1998. 

No. A-97-974: State v. Green. Petition of appellant for fur- 
ther review overruled on May 14, 1998. 

No. A-97-976: State v. Rieger. Petition of appellant for fur- 
ther review overruled on July 9, 1998. 

No. A-97-982: State v. Beckley. Petition of appellant for fur- 
ther review overruled on June 17, 1998. 

No. A-97-984: State v. Collins, 7 Neb. App. 187 (1998). 
Petition of appellant for further review overruled on September 
23, 1998. 

No. A-97-989: In re Interest of Casandra B. & Elizabeth 
B. Petition of appellant for further review overruled on 
September 10, 1998. 

No. S-97-1001: Dillon Tire, Inc. v. Fifer. Petition of appel- 
lant for further review sustained on September 16, 1998. 


I PETITIONS FOR FURTHER REVIEW 


Nos. A-97-1012, A-97-1013: State v. Arney. Petition of 
appellant for further review overruled on September 16, 1998. 

No. A-97-1025: In re Interest of Brandon W. Petition of 
appellant for further review overruled on October 28, 1998. 

No. A-97-1027: State v. Sterling. Petition of appellant for 
further review overruled on May 14, 1998. 

No. A-97-1033: State v. Ross. Petition of appellant for fur- 
ther review overruled on July 9, 1998. 

No. A-97-1039: In re Estate of Young. Petition of appellee 
for further review overruled on September 16, 1998. 

No. A-97-1050: State v. Campos. Petition of appellant for 
further review overruled on July 9, 1998. 

No. A-97-1054: Ash Grove Cement Co. v. Nebraska Dept. 
of Revenue. Petition of appellant for further review overruled 
on May 14, 1998. 

Nos. A-97-1056, A-97-1057: State v. Fochtman, 7 Neb. App. 
532 (1998). Petition of appellee for further review overruled on 
December 16, 1998. 

No. A-97-1065: State v. Adams, 7 Neb. App. 571 (1998). 
Petition of appellant for further review overruled on November 
12, 1998. 

No. A-97-1070: Lounnaphanh v. Monfort, Inc., 7 Neb. 
App. 452 (1998). Petition of appellant for further review over- 
ruled on October 21, 1998. 

No. S-97-1081: State v. Paul. Petition of appellee for further 
review sustained on October 28, 1998. 

No. A-97-1094: State v. Davlin. Petition of appellant for fur- 
ther review overruled on May 29, 1998. 

No. A-97-1109: State v. King. Petition of appellant for fur- 
ther review overruled on November 12, 1998. 

No. A-97-1111: State v. McCaslin. Petition of appellant for 
further review overruled on July 9, 1998. 

No. A-97-1113: State v. Raven. Petition of appellant for fur- 
ther review overruled on June 17, 1998. 

No. A-97-1116: State v. Hopper. Petition of appellant for 
further review overruled on May 14, 1998. 

No. A-97-1129: State y. Al-Hussaini, 6 Neb. App. 978 
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IRWIN, Judge. 

I. INTRODUCTION 

Michael Steele brought suit against Encore Manufacturing 
Co., Inc. (Encore), and Coltec Industries, Inc. (Coltec), defen- 
dants, for injuries he suffered in an accident while repairing an 
air compressor. Steele’s employer, Fuchs Machinery, Inc. 
(Fuchs), was named as a defendant solely for subrogation pur- 
poses. See Neb. Rev. Stat. § 48-118 (Reissue 1993). 

Encore appeals from the jury verdict in favor of Steele in the 
amount of $870,000 in this negligence action. On appeal, 
Encore asserts, among other things, that the district court com- 
mitted reversible error regarding the jury instructions. Because 
we agree that the court improperly instructed the jury concern- 
ing the alleged negligence of Fuchs, we reverse, and remand for 
a new trial. 

Steele has filed a cross-appeal. On cross-appeal, Steele 
asserts that the court erred in failing to award Steele costs, in 
granting a partial directed verdict in favor of Coltec, and in not 
equalizing the peremptory challenges between Steele and the 
defendants during jury selection. Finding no merit to any of 
Steele’s assigned errors, we affirm the court’s rulings regarding 
those issues. 


II. BACKGROUND 

The incident giving rise to this lawsuit occurred when Steele 
suffered injuries while servicing an air compressor owned by 
Encore and manufactured by Coltec. Steele was employed by 
Fuchs as a service technician for air compressors. According to 
the record, Steele had serviced between 400 and 500 air com- 
pressors at more than 70 different manufacturing plants prior to 
the accident in the present case. 

On or about May 9, 1991, Steele received a telephone call 
from Billy Harms, an employee of Encore, requesting service 
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on an air compressor at Encore’s plant in Beatrice, Nebraska. 
Steele went to Encore to service the air compressor on May 13. 
According to the record, Steele had serviced the air compressor 
at Encore’s plant on a prior occasion. He had explained to 
Harms on the prior occasion how to turn off the power to the 
compressor at the “disconnect box,” which was located on the 
wall near the compressor, and how to turn off the power at the 
“selector switch,” which was located on the compressor, as well 
as how to change filters on the compressor. 

According to the record, Steele arrived at Encore on May 13, 
1991, at approximately 9 a.m. Steele first spoke with another 
Encore employee, Brian Ferguson, who indicated that he would 
locate Harms for Steele. Steele proceeded to the air compressor, 
where he met Harms. Steele and Harms discussed the problems 
Encore had had with the air compressor and what Harms had 
done to attempt to remedy the problems, including checking a 
pulley and some belts in the compressor. Steele noticed an oil 
leak and checked the temperature of the oil which had leaked 
from the compressor. According to his testimony, Steele was 
able to ascértain that the machine had not run for 45 minutes or 
more because the oil was cool to the touch. 

Steele testified that he asked Harms, “ ‘Billy, is everything 
taken care of on the machine?’” and that Harms replied “ ‘Yes, 
no problem.’” According to Steele, this colloquy establishes 
that he believed Harms had shut off the power to the machine at 
the disconnect box on the wall. We note that Steele was not 
asked at trial what the colloquy meant to him, nor was Harms 
asked if he ever made the above statement to Steele. Steele tes- 
tified that he then shut off the power to the machine at the selec- 
tor switch. 

Steele and Harms began to service the compressor, and Steele 
removed at least one of the belts inside the compressor. 
According to Steele’s testimony, his hand was inside the air 
compressor, and in order to remove the belts, he had to lift the 
belts up and over a fan blade. Steele testified that while he was 
removing one of the belts, “suddenly and unexpectedly, the 
machine took off, and [his] hand was trapped between the 
shroud, bottom part of the machine, and the metal fan blade. . 
. . And it was like pulling [his] arm in.” 
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Steele suffered severe disfigurement of his hand as a result of 
the accident. According to the record, Steele ultimately under- 
went five surgeries to repair his hand. Despite these surgeries, 
Steele lost three fingers and a portion of his “mid hand” as a 
result of the accident. 

Subsequent to the accident, Steele returned to work at Fuchs 
but was eventually “let go” by Fuchs. Steele ultimately formed 
his own business to do air compressor service work. Steele tes- 
tified that, with a few accommodations, he was able to perform 
the work and service air compressors and that he had been suc- 
cessful in soliciting business after leaving Fuchs. 

On April 8, 1996, Steele filed an amended petition, bringing 

. Suit against Encore and Coltec. Steele asserted that Encore had 
been negligent in numerous particulars surrounding Encore’s 
procedure for ensuring that the disconnect box was properly 
shut off and locked prior to service on the air compressor. Steele 
asserted that Coltec was liable under the doctrine of strict liabil- 
ity for the manufacture of the air compressor, as well as for a 
breach of implied warranty of merchantability. 

At the conclusion of the trial, the district court’ sustained 
Coltec’s motion for directed verdict concerning the implied war- 
ranty of merchantability claim. The court submitted the remain- 
ing issues to the jury. The jury returned a verdict in favor of 
Steele and against Encore for $870,000 on the negligence claim 
and returned a verdict in favor of Coltec and against Steele on 
the strict liability claim. The present appeal was timely filed. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Encore has assigned nine errors. Because our res- 
olution of one of these errors disposes of the appeal, we need 
not further discuss Encore’s remaining assigned errors. 
Encore’s assigned error which we do discuss, and which 
resolves the appeal, is that the district court erred in instructing 
the jury that it could not consider the conduct of Fuchs, Steele’s 
employer. 

On cross-appeal, Steele has assigned three errors. Steele 
asserts that the district court erred in not ordering Encore to pay 
deposition costs incurred by Steele in deposing employees of 
Coltec. Second, Steele asserts that the district court erred in 
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granting Coltec’s motion for directed verdict concerning breach 
of implied warranty of merchantability. Third, Steele asserts that 
the district court erred in not equalizing peremptory strikes 
between Steele and the defendants during jury selection. 


IV. ANALYSIS 


1. ENCORE’S APPEAL 

As noted above, the only issue which we need to address to 
resolve Encore’s appeal is whether the district court erred in 
instructing the jury that the conduct of Fuchs could not be con- 
sidered in determining whether Encore was liable for negli- 
gence. Resolution of this limited issue requires us to address 
general propositions of law concerning alleged error in instruct- 
ing the jury and requires us to consider the parties’ arguments 
regarding how the jury should have been instructed about 
alleged negligence of a third person who is not a party to the 
lawsuit. As noted above, Fuchs was named as a defendant in 
this action solely for subrogation purposes and was not an 
active participant in the trial, as no claim for liability was 
asserted against Fuchs. In this regard, we treat Fuchs as a “non- 
party” for our analysis of this issue. Additionally, we must con- 
sider what effect, if any, there is when the nonparty third person 
is the plaintiff’s employer. 


(a) Parties’ Arguments 

[1] We address Encore’s assertion that the district court erred 
in submitting jury instruction No. 19. Instruction No. 19 pro- 
vides: “In determining the liability for plaintiff’s injuries, you 
may not consider the conduct of plaintiff’s employer, Fuchs 
Machinery.” Although Steele failed to object at the jury confer- 
ence to instruction No. 19, the Nebraska Supreme Court has 
held that a trial court, whether requested to do so or not, has a 
duty to instruct the jury on the proper law of the case, and fail- 
ure to do so constitutes prejudicial error. Heye Farms, Inc. v. 
State, 251 Neb. 639, 558 N.W.2d 306 (1997); McLaughlin v. 
Hellbusch, 251 Neb. 389, 557 N.W.2d 657 (1997). Therefore, 
we address Steele’s argument. 

Encore argues that there was evidence regarding Fuchs’ neg- 
ligence. Encore asserts that in light of that evidence, instruction 
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No. 19 was prejudicial error, because if Fuchs was the sole 
proximate cause of Steele’s injury, then Encore could not have 
been a proximate cause of the injury. As a result, Encore could 
not be found to be negligent. 

Encore also argues that the error in submitting instruction 
No. 19 was compounded by the district court’s failure to gener- 
ally instruct the jury that it must return a verdict in favor of 
Encore if it concluded the sole proximate cause of the accident 
was the negligence of someone other than Encore. Encore did 
not properly assign the failure to give such an instruction as 
error, and, therefore, it is not properly before us. See Lange v. 
Crouse Cartage Co., 253 Neb. 718, 572 N.W.2d 351 (1998). We 
discuss this argument only to the extent necessary to resolve 
whether the submission of instruction No. 19 was proper. 

{2} Steele argues that the negligence of Fuchs could not have 
been the sole proximate cause of his injury and that Fuchs’ lia- 
bility is limited under workers’ compensation law. Steele argues 
that the Nebraska Workers’ Compensation Act, Neb. Rev. Stat. 
§ 48-101 et seq. (Reissue 1993), provides the only remedy 
against an employer when an employee is injured in his or her 
employment. We note that Encore is not seeking indemnifica- 
tion or contribution from Fuchs. See Vangreen v. Interstate 
Machinery & Supply Co., 197 Neb. 29, 246 N.W.2d 652 (1976) 
(holding that Nebraska Workers’ Compensation Act bars action 
by third party tort-feasor against employer for contribution or 
indemnity based on claim arising from injury). 


(b) Standard of Review 

[3] Jury instructions are subject to the harmless error rule, 
and an erroneous jury instruction requires reversal only if the 
error adversely affects the substantial rights of the complaining 
party. Fales v. Books, 253 Neb. 491, 570 N.W.2d 841 (1997); 
Bahrs v. R M B R Wheels, Inc., 6 Neb. App. 354, 574 N.W.2d 
524 (1998). In determining whether the jury was properly 
instructed, all the jury instructions must be read together, and if, 
taken as a whole, they correctly state the law, are not mislead- 
ing, and adequately cover the issues supported by the pleadings 
and the evidence, there is no prejudicial error necessitating 
reversal. Tapp v. Blackmore Ranch, 254 Neb. 40, 575 N.W.2d 
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341 (1998); Kent v. Crocker, 252 Neb. 462, 562 N.W.2d 833 
(1997); Bahrs, supra. 


(c) Resolution 

Encore produced evidence at trial which, if believed by the 
jury, established that Fuchs did not have a safety program, did 
not have any policy concerning “locking out” the disconnect 
box, and had not provided any instruction or directive on proper 
lockout procedures. This evidence raised an issue as to whether 
Fuchs, as a nonparty, was the sole proximate cause of Steele’s 
injuries. Nebraska Jury Instructions contemplate the issue of a 
nonparty’s being the sole proximate cause of a plaintiff’s 
injuries. NJI2d Civ. 3.44 is designed for that situation and 
provides: 

The defendant claims that (insert name of or phrase 
identifying nonparty third person)’s conduct was the only 
proximate cause of the (occurrence, accident, collision, 
fall, et cetera). By doing so, the defendant is simply deny- 
ing that (his, her, its) conduct was a proximate cause of the 
(occurrence, accident, collision, fall, et cetera). Remember, 
the plaintiff must prove that the defendant’s negligence was 
a proximate cause of the (occurrence, accident, collision, 
fall, et cetera). 

[4] In accordance with NJI2d Civ. 3.44, the general rule in 
Nebraska is that where it is claimed that the conduct of a non- 
party is the sole proximate cause of an accident, the jury should 
be advised that if it finds that the nonparty is the sole proximate 
cause, then its verdict should be for the defendant. See, Weiseth 
v. Karlen, 206 Neb. 724, 295 N.W.2d 103 (1980); Whittington 
v. Nebraska Nat. Gas Co., 177 Neb. 264, 128 N.W.2d 795 
(1964). Compare, Tapp, supra (holding it is permissible to 
instruct jury that third party who is not party to action is negli- 
gent as matter of law). This is merely a way of instructing the 
jury that it is appropriate for a defendant to deny proximate 
cause by introducing evidence that someone else was the sole 
proximate cause. 

Although the above-stated rule has been the general rule in 
Nebraska for quite some time, see, e.g., Styskal v. Brickey, 158 
Neb. 208, 62 N.W.2d 854 (1954), the present situation is unique 
and presents an issue of first impression in Nebraska for one 
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reason: The nonparty third person whose negligence is alleged 
to have been the sole proximate cause is the plaintiff’s 
employer. Although we acknowledge that employers cannot be 
held liable in tort for injuries to employees covered by the 
Nebraska Workers’ Compensation Act, we do not, as Steele 
urges, conclude that a defendant is therefore barred from argu- 
ing in a negligence action that the employer’s negligence was 
actually the sole proximate cause of the employee’s injuries. 

[5] Regardless of the plaintiff’s not being entitled to tort com- 
pensation from the employer, if the employer’s actions are 
the sole proximate cause of the employee’s injuries, then it fol- 
lows that the defendant’s conduct is not a proximate cause, and 
the defendant should be entitled to argue and have the jury 
instructed accordingly. Numerous other courts, both federal and 
state, have acknowledged that evidence of an employer’s negli-. 
gence is admissible and that appropriate jury instructions are 
required if the evidence is such that a jury could find that the 
employer’s negligence is the sole proximate cause of the 
employee’s injuries. See, McClish v. Niagara Machine & Tool 
Works, 266 F. Supp. 987 (S.D. Ind. 1967); Gatlin v. Cooper Tire 
& Rubber Co., 252 Ark. 839, 481 S.W.2d 338 (1972); Wagner 
v. Clark Equip. Co., 243 Conn. 168, 700 A.2d 38 (1997); 
Chumbley v. Dreis and Krump Mfg. Co., 521 N.W.2d 192 (lowa 
App. 1993); Caulfield v. Elmhurst Contracting Co., 268 A.D. 
661, 53 N.Y.S.2d 25 (1945). 

Because we conclude that the evidence adduced at trial con- 
cerning Fuchs’ negligence could have supported a jury deter- 
mination that Fuchs, a nonparty, was the sole proximate cause 
of Steele’s injuries, Encore was entitled to argue and have the 
jury consider that Steele had not proved proximate cause. 
Accordingly, the court erred in instructing the jury specifically 
that Fuchs’ conduct could not be considered. We therefore 
reverse, and remand the matter for a new trial consistent with 
this opinion. 


2. STEELE’S Cross-APPEAL 


(a) Deposition Costs 
In his cross-appeal, Steele asserts that the district court erred 
in failing to award him all his deposition costs against Encore. 
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Neb. Rev. Stat. § 25-1708 (Reissue 1995) conditions Steele’s 
right to recover costs on his receiving a favorable judgment. 
Given our above disposition of Encore’s appeal, it is unneces- 
sary to reach this assigned error. 


(b) Directed Verdict 

Steele also asserts that the district court erred in granting 
Coltec’s motion for directed verdict on Steele’s claim of breach 
of implied warranty of merchantability. Steele argues that the 
implied warranty of merchantability claim should have been 
submitted to the jury because the evidence showed that the 
machine was unreasonably dangerous and defectively designed. 
Steele argues that Coltec failed to consider the dangers posed 
when servicing the machine. 

[6] A directed verdict is proper at the close of all the evidence 
only where reasonable minds cannot differ and can draw but 
one conclusion from the evidence, that is to say, where an issue 
should be decided as a matter of law. Martin v. Roth, 252 Neb. 
969, 568 N.W.2d 553 (1997); World Radio Labs. v. Coopers & 
Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996). Regarding a 
question of law, an appellate court has an obligation to reach a 
conclusion independent of that of the trial court in a judgment 
under review. Mandolfo v. Chudy, 253 Neb. 927, 573 N.W.2d 
135 (1998); Kindred v, City of Omaha Emp. Ret. Sys., 252 Neb. 
658, 564 N.W.2d 592 (1997). 

The Nebraska Uniform Commercial Code (U.C.C.) provides 
an implied warranty that goods shall be merchantable when the 
seller is a merchant. Neb. U.C.C. § 2-314 (Reissue 1992). There 
is no dispute that Coltec is a merchant under the U.C.C. Under 
the U.C.C., the goods must be fit for the ordinary purposes for 
which such goods are used in order to be merchantable. Id. See, 
also, Laird v. Scribner Coop, 237 Neb. 532, 466 N.W.2d 798 
(1991); Mennonite Deaconess Home & Hosp. v. Gates Eng’ g 
Co., 219 Neb. 303, 363 N.W.2d 155 (1985). The Supreme Court 
has stated: 

“{TJhere must be proof that there was a deviation from the 
standard of merchantability at the time of sale and that 
such deviation caused the plaintiff’s injury both proxi- 
mately and in fact. Thus, a breach of the warranty has been 


10 7 NEBRASKA APPELLATE REPORTS 


found to exist where the item sold failed to perform ade- 

quately because of a lack of quality inherent within the 

item itself.” 
Delgado v. Inryco, Inc., 230 Neb. 662, 668, 433 N.W.2d 179, 
183-84 (1988), quoting O’Keefe Elevator v. Second Ave. 
Properties, 216 Neb. 170, 343 N.W.2d 54 (1984). Misuse of a 
product is a defense to a breach of warranty claim. See Hawkins 
Constr. Co. v. Matthews Co., Inc., 190 Neb. 546, 209 N.W.2d 
643 (1973), overruled on other grounds, National Crane Corp. 
v. Ohio Steel Tube Co., 213 Neb. 782, 332 N.W.2d 39 (1983). 
Failure to follow plain and unambiguous instructions is a mis- 
use of the product. Erickson v. Monarch Indus., 216 Neb. 875, 
347 N.W.2d 99 (1984). 

In the case before us, the evidence did not show that the air 
compressor was unfit for its ordinary purposes. The evidence 
did not show that the air compressor was incapable of being 
safely operated and serviced if the manufacturer’s instructions 
were followed. Attached to the side of the air compressor in 
large bold letters, among other cautions and warnings, was the 
following warning: “DISCONNECT ALL POWER SOURCES 
AND DISCHARGE CAPACITORS BEFORE TOUCHING 
ANY INTERNAL PARTS.” Another warning indicated “DO 
NOT open this control enclosure or service this unit until the 
power is disconnected AND LOCKED OUT!” According to the 
evidence, the above instruction was not followed prior to ser- 
vicing the air compressor. As a result, the misuse of the air com- 
pressor is a defense to Steele’s claim of breach of implied war- 
ranty of merchantability. The district court did not err in 
granting Coltec’s motion for directed verdict in this regard. 


(c) Peremptory Challenges 

Finally, Steele asserts that the district court erred in the allot- 
ment of peremptory challenges during jury selection. It appears 
from the record that Steele, Encore, and Coltec were each 
afforded three peremptory challenges. Prior to jury selection, 
Steele filed a “Motion to Equalize Strikes,” in which he sought 
to have the court afford him the same number of peremptory 
strikes as Encore and Coltec combined. The court denied this 
motion. 
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We are not able to reach the merits of Steele’s claim, however, 
because he has not provided an adequate record on appeal to 
support his contention. The record before us does not contain 
any evidence that Steele exercised all of the peremptory chal- 
lenges afforded him. A similar issue was presented in Petsch & 
McDonald v. Hines, 110 Neb. 1, 192 N.W. 963 (1923). In Petsch, 
the party alleging injury by the allotment of peremptory strikes 
asked the lower court to make a record demonstrating that the 
party exercised every peremptory challenge allowed, but such a 
request was denied. Despite the party’s attempt to make an ade- 
quate record, the Nebraska Supreme Court held that the ruling 
could not be held prejudicial because the record did not disclose 
that all peremptory challenges were utilized. The present case 
contains no record concerning the number of peremptory chal- 
lenges Steele exercised, and we similarly cannot hold the court’s 
actions to be prejudicial. Additionally, the issue will not arise 
again on remand, because on remand, Steele and Encore will be 
the only two parties remaining. 


V. CONCLUSION 
Because we conclude that the district court erred in instruct- 
ing the jury and because that error was prejudicial, we reverse, 
and remand the case for a new trial consistent with this opinion. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


PuiLirp H. WOODARD AND BESSIE WOODARD, APPELLANTS, V. 
Crry OF LINCOLN AND VIRGIL L. WELLS, APPELLEES. 
578 N.W. 2d 892 


Filed May 12,1998. No. A-97-241. 


1. Summary Judgment: Appeal and Error. Summary judgment is proper only when 
the pleadings, depositions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as to the ultimate infer- 
ences that may be drawn from those facts and that the moving party is entitled to judg- 
ment as a matter of law. A reviewing court views the evidence in a light most 
favorable to the party opposing the motion and gives that party the benefit of all rea- 
sonable inferences deducible from submitted evidence. 

2. Political Subdivisions Tort Claims Act: Time. A plaintiff pursuing an action 
against a political subdivision must satisfy the time requirements set out in Neb. Rev. 
Stat. § 13-919(1) (Reissue 1991). . 
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Equity: Estoppel. The following six elements must be satisfied for the doctrine of 
equitable estoppel to apply: (1) conduct which amounts to a false representation or 
concealment of material facts or, at least, which is calculated to convey the impres- 
sion that the facts are otherwise than, and inconsistent with, those which the party 
subsequently attempts to assert; (2) the intention, or at least the expectation, that such 
conduct shall be acted upon by, or influence, the other party or other persons; (3) 
knowledge, actual or constructive, of the real facts; (4) lack of knowledge and of the 
means of knowledge of the truth as to the facts in question; (5) reliance, in good faith, 
upon the conduct or statements of the party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the position or status of the party 
Claiming the estoppel. 

Equity: Estoppel: Municipal Corporations. Ordinarily, the doctrine of equitable 
estoppel cannot be invoked against a municipal corporation. Exceptions are made 
only where right and justice so demand. The doctrine is to be applied with caution 
and only in exceptional cases under circumstances demanding its application to pre- 
vent manifest injustice. 

Pretrial Procedure: Pleadings. A motion for judgment on the pleadings is granted 
when, from the pleadings, it appears that only a question of law is presented. 

——_—: __—_. In making a motion for judgment on the pleadings, the moving party 
admits the the truth of all well-pled facts, together with all inferences to be drawn 
therefrom. 

Pretrial Procedure: Pleadings: Summary Judgment. When a defense is strictly a 
legal one, summary judgment may not be substituted for a motion for a judgment on 
the pleadings. 

Limitations of Actions. There is no authority that a potential defendant must advise 
a potential adversary of the law generally or specifically of the statute of limitations. 
Right to Counsel. People do have a right to represent themselves, and they also have 
the right to be represented if they choose to hire counsel. 

Estoppel: Limitations of Actions. One cannot justly or cquitably lull his or her 
adversary into a false sense of security, thereby causing that person to subject his or 
her claim to the bar of the statute of limitations, and then plead the very delay caused 
by his or her conduct as a defense to the action when it is filed. 


Appeal from the District Court for Lancaster County: JEFFRE 


CHEUVRONT, Judge. Affirmed. 


Richard Collin Mangrum, of Creighton University School of 


Law, for appellants. 


Stephen L. Ahl, of Wolfe, Snowden, Hurd, Luers & Ahl, for 


appellees. 


HANNON, SIEVERS, and MUuEs, Judges. 


SIEVERS, Judge. 
Philip H. Woodard and Bessie Woodard appeal an order of 


the district court for Lancaster County granting the motion for 
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summary judgment of the City of Lincoln (City) and Virgil L. 
Wells. The Woodards brought suit against the City and Wells 
under the Political Subdivisions Tort Claims Act (Act), Neb. 
Rev. Stat. § 13-901 et seq. (Reissue 1991 & Cum. Supp. 1992), 
but the district court determined the action was not timely under 
the Act’s statute of limitations and dismissed. The Woodards 
contend that the actions of the City’s claims specialist estop the 
City and Wells from using the statute of limitations defense. 


FACTUAL BACKGROUND 

On May 28, 1992, while riding his bicycle in Lincoln, 
Nebraska, near the intersection of Capitol Parkway and D 
Street, Philip was struck and injured by a City “Handi-Bus” 
driven by Wells. Philip was riding his bicycle in the crosswalk 
of that intersection at the time he was struck, and he sustained 
a fractured right hip. 

On June 11, 1992, the Woodards met with Kent Imig, a claims 
specialist for the City. At this meeting, Imig tape-recorded an 
interview with Philip regarding the circumstances of the acci- 
dent. In affidavits which are in the record, the Woodards contend 
that at this meeting Imig encouraged them not to hire an attor- 
ney but to negotiate with the City directly. On July 7, the 
Woodards and Imig signed a “Letter of Understanding” which 
provided that the City was “willing” to voluntarily reimburse 
Philip for lost wages and some medical expenses on a “periodic 
basis.” The letter also contained the following language: “This 
will also acknowledge that in the event that either party retains 
legal counsel for the purpose of representation for the May 28, 
1992 accident, that written notice will immediately be given to 
the other party, and that all voluntary payments will be discon- 
tinued at that time.” 

Pursuant to this letter of understanding, the City reimbursed 
Philip for various medical expenses and lost wages. The City 
has paid Philip $13,544.77, mostly for lost wages. The last vol- 
untary payment was made on April 28, 1993, which included 
lost wages through April 15, when Philip returned to work. On 
May 12, Philip filed a written notice of claim with the City by 
a certified letter to James Faimon in the city attorney’s office. 

The City made several written settlement offers to the 
Woodards during 1994 and 1995, none of which were accepted. 
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These offers are attached to the Woodards’ reply as exhibits and 
reflect the following offers: an offer for $100,000, dated 
December 22, 1994, with the City obtaining credit for payments 
already made; a structured settlement, dated March 15, 1995, 
with an immediate cash payment of $50,000 and $500 payable 
monthly for life, guaranteed for 10 years; a structured settle- 
ment, dated April 19, 1995, with an immediate cash payment of 
$29,000, $1,000 payable monthly for 12 years, and $20,000 
payable in 12 years as a future capital payment; and a structured 
settlement, dated August 7, 1995, with an immediate cash pay- 
ment of $75,000, $500 payable monthly for 12 years, and 
$20,000 payable in 12 years as a future capital payment. The 
Woodards did not obtain legal counsel until negotiations broke 
down in November 1995. The Woodards filed a petition against 
the City and Wells in the district court for Lancaster County on 
March 22, 1996. Philip asked for damages for past and future 
medical care and lost wages. Bessie asked for damages for loss 
of consortium. In their answer, the City and Wells raised the 
affirmative defense that the case was barred by the 2-year 
statute of limitations, as well as that Bessie failed to submit a 
written claim to the City within 1 year after the claim accrued, 
as required by the Act. 

In its ruling on the motion for summary judgment, the trial 
court rejected the Woodards’ argument that Bessie substantially 
complied with the notice requirements of the Act by signing the 
letter of understanding. The court found that Bessie’s claim was 
barred, reasoning that 

the substantial compliance doctrine has only been extended 
to cover cases in which the claimant filed a written claim 
with the appropriate designee but the claim’s content was 
lacking in some respect. See e.g., Chicago Lumber Co. v. 
School Dist. No. 71, 227 Neb. 355, 417 N.W.2d 757 (1988). 

In this case, Bessie Woodard never filed a formal writ- 
ten notice with the city; therefore, the substantial compli- 
ance doctrine is inapplicable. 

The trial court also rejected the Woodards’ argument that the 
City and Wells should be equitably estopped from asserting the 
statute of limitations defense because of the letter of under- 
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standing and because the City continued to negotiate with the 
Woodards well into 1995. The trial court stated: 
In Bohl v. Buffalo Cty., 251 Neb. 492, 498[, 557 N.W.2d 
668, 673 (1997),} the Nebraska Supreme Court rejected 
this argument stating: “This court has never applied, and 
will not apply in this case, the doctrine of equitable estop- 
pel to excuse a plaintiff’s failure to comply with the 
Political Subdivision[s] Tort Claims Act.” 
There are several disturbing elements present in this 
case, not the least of which is the direct admonition of the 
City that all voluntary payments will cease if the plaintiffs 
obtain the services of an attorney. In my opinion, this is 
improper, particularly when made by an experienced 
claims adjustor to an injured party. However, whether 
these actions of the City warrant the application of the 
doctrine of equitable estoppel involve[s] broad areas of 
public policy and the integrity of the judicial process that 
are more properly addressed by the Nebraska Supreme 
Court. Based on the law as it now exists, I must find the 
doctrine of equitable estoppel to be inapplicable here. 
Thus, the trial court sustained the City and Wells’ motion for 
summary judgment and dismissed the Woodards’ petition for 
failure to comply with the Act. 


ASSIGNMENTS OF ERROR 
The Woodards appeal to this court and, restated, argue that 
the trial court should have applied the doctrine of equitable 
estoppel as a bar to the City and Wells’ statute of limitations 
defense. The Woodards also argue that the trial court erred in 
finding that Bessie’s signature on the letter of understanding did 
not satisfy the written notice of claim requirement in the Act. 


STANDARD OF REVIEW 
[1] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. A reviewing court views the evidence in a light 
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most favorable to the party opposing the motion and gives that 
party the benefit of all reasonable inferences deducible from 
submitted evidence. Bohl v. Buffalo Cty., 251 Neb. 492, 557 
N.W.2d 668 (1997). 


ANALYSIS 

[2] A plaintiff pursuing: an action against a political subdivi- 
sion must satisfy the time requirements set out in § 13-919(1). 
That section provides in part: 

Every claim against a political subdivision permitted 
under the Political Subdivisions Tort Claims Act shall be 
forever barred unless within one year after such claim 
accrued the claim is made in writing to the governing 
body. Except as otherwise provided in this section, all 
suits permitted by the act shall be forever barred unless 
begun within two years after such claim accrued. 

The evidence shows that Philip timely made a written claim 
to the City but that Bessie did not, unless we were to construe 
her signature on the letter of understanding as substantial com- 
pliance with the 1-year notice of claim requirement. However, 
it is clear from the record that the suit by the Woodards was not 
filed within 2 years after the claim accrued on May 28, 1992. 
Thus, we will first consider whether the City and Wells are 
equitably estopped from asserting the statute of limitations 
defense to the lawsuit filed by both Philip and Bessie. 


Equitable Estoppel. 

[3] The Woodards argue that the City and Wells should be 
estopped from asserting the 2-year statute of limitations 
because the City’s continuing negotiations with the Woodards 
and the letter of understanding kept them from retaining coun- 
sel and led them to believe that they could file suit if and when 
the negotiations ended without settlement. Distilled further, the 
Woodards assert that the City misrepresented whether it would 
use the statute of limitations against them. At the core of this 
claim is the doctrine of equitable estoppel. The Nebraska 
Supreme Court has set forth six elements which must be satis- 
fied for the doctrine of equitable estoppel to apply: 

“(1) conduct which amounts to a false representation or 
concealment of material facts, or at least, which is calcu- _ 
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lated to convey the impression that the facts are otherwise 
than, and inconsistent with, those which the party subse- 
quently attempts to assert; (2) the intention, or at least the 
expectation, that such conduct shall be acted upon by, or 
influence, the other party or other persons . . . (3) knowl- 
edge, actual or constructive, of the real facts . . . [4] lack 
of knowledge and of the means of knowledge of the truth 
as to the facts in question; [5] reliance, in good faith, upon 
the conduct or statements of the party to be estopped; and 
[6] action or inaction based thereon of such a character as 
to change the position or status of the party claiming the 
estoppel... .” 

Bohl v. Buffalo Cty., 251 Neb. at 498-99, 557 N.W.2d at 673, 

quoting Hamilton v. Hamilton, 242 Neb. 687, 496 N.W.2d 507 

(1993). 

[4] The Supreme Court has also restricted the application of 
equitable estoppel against a governmental. entity, stating: 
“*“Ordinarily, the doctrine of equitable estoppel cannot be 
invoked against a municipal corporation. . . . Exceptions are 
made only where right and justice so demand. The doctrine is to 
be applied with caution and only in exceptional cases under cir- 
cumstances demanding its application to prevent manifest 
injustice.”.. .’” Willis v. City of Lincoln, 232 Neb. 533, 540, 441 
N.W.2d 846, 850 (1989), quoting Christian v. Geis, 193 Neb. 
146, 225 N.W.2d 868 (1975). It is noteworthy that in rejecting 
an estoppel claim, the Willis court found it important that “[nJo 
one informed [the plaintiff] or his lawyer that proper filing of a 
claim was unnecessary [and that] the Political Subdivisions Tort 
Claims Act contains a clear procedure for filing a tort claim 
against a municipality ....” Willis v. City of Lincoln, 232 Neb. 
at 541, 441 N.W.2d at 851. See, also, County of Scotts Bluff v. 
Hughes, 202 Neb. 551, 276 N.W.2d 206 (1979) (holding that 
doctrine of equitable estoppel will not be invoked against gov- 
ernment absent compelling circumstances). 

In Bohl v. Buffalo Cty., 251 Neb. 492, 557 N.W.2d 668 
(1997), the plaintiff was injured in an automobile accident 
involving a deputy sheriff for Buffalo County, on August 17, 
1991. Following the accident, the plaintiff and her husband 
signed a partial payment agreement, provided by an adjuster for 


18 7 NEBRASKA APPELLATE REPORTS 


the county’s insurance carrier, acknowledging the plaintiff’s 
receipt of $10,485 paid on behalf of Buffalo County. The agree- 
ment contained the following language: “ ‘It is understood the 
Statute of Limitations requires that any legal action for damages 
from this accident must be commenced before August 17th 
1995.’” Id. at 494, 557 N.W.2d at 671. The agreement used a 
4-year statute of limitations when the 2-year statute of limita- 
tions from the Act was applicable. From August 18, 1993, to 
September 1994, the plaintiff filed several actions against the 
county and the deputy sheriff, but had difficulty overcoming the 
procedural and jurisdictional requirements for a suit against a 
government entity and its employees, which difficulties we 
need not recount here. Eventually, the plaintiff filed a third 
amended petition on September 1, 1994, which, among other 
things, requested that Buffalo County be estopped from raising 
the defense of the statute of limitations because of the plaintiff’s 
reliance on the county’s representation in the partial payment 
agreement that the statute of limitations did not run until August 
17, 1995. The district court granted the county’s motion for 
judgment on the pleadings because the plaintiff had failed to 
establish all six elements of estoppel. 

On appeal, the Supreme Court held, “This court has never 
applied, and will not apply in this case, the doctrine of equitable 
estoppel to excuse a plaintiff’s failure to comply with the 
Political Subdivisions Tort Claims Act.” Jd. at 498, 557 N.W.2d 
at 673. The Supreme Court then immediately turned to the dis- 
trict court’s ruling that the plaintiff did not adequately plead 
equitable estoppel, holding, “Even if we were to apply such a 
doctrine, however, a review of the pleadings suggests that [the 
plaintiff] failed to properly allege the elements of equitable 
estoppel.” Id. 

[5-7] Significantly, Bohl was decided on a motion for judg- 
ment on the pleadings, which, as the Bohl court noted, is 
granted when from the pleadings it appears that only a question 
of law is presented. See, also, Hoch v. Prokop, 244 Neb. 443, 
507 N.W.2d 626 (1993). In making such a motion, the moving 
party admits the truth of all well-pled facts, together with all 
inferences to be drawn therefrom. /d. The court has also said 
that when a “defense is strictly a legal one, summary judgment 
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may not be substituted for . . . a motion for a judgment on the 
pleadings.” Healy y. Metropolitan Utilities Dist., 158 Neb. 151, 
157, 62 N.W.2d 543, 547 (1954). Given the unique attributes of 
a motion for judgment on the pleadings, which was the proce- 
dural posture of Bohl, the conclusion seems unavoidable that as 
a matter of law, equitable estoppel cannot be used to avoid the 
Statute of limitations in a case involving the Act. But, with all 
due respect, the “even if” portion of the Bohl opinion seems to 
make it rather unlikely that Bohl is to be so read. Additionally, 
other cases which specifically make equitable estoppel avail- 
able against political subdivisions, albeit only under compelling 
circumstances, seem to also prevent reading Bohl as holding 
that equitable estoppel is unavailable as a matter of law. 

The petition in Bohl v. Buffalo Cty., 251 Neb. 492, 499, 557 
N.W.2d 668, 673 (1997), contained the following factual alle- 
gations with regard to estoppel: 

“(The insurance adjuster,] while acting as an adjuster for 
defendant Buffalo County’s insurance carrier, provided 
a ‘Partial Payment Agreement’ to the plaintiff and her 
husband . . . which stated and represented the statute of 
limitations to be August 17, 1995, the ‘Partial Payment 
Agreement’ being attached hereto as Exhibit ‘1’ and incor- 
porated herein by reference. Plaintiff relied upon this rep- 
resentation by the insurance adjuster.” 
The Supreme Court held that this paragraph was inadequate to 
support using the doctrine of equitable estoppel against the 
county. Although not specifically stated in the opinion of the 
Bohl court, apparently even the inferences to be drawn from this 
paragraph were not considered by the court as sufficient to ade- 
quately plead equitable estoppel. The court stated: 

While it appears from the face of the pleadings that a 
misrepresentation was made and that [the plaintiff] relied 
on such misrepresentation, [the plaintiff] inadequately pled 
all six elements of equitable estoppel. Therefore, as a mat- 
ter of law, [the plaintiff] was not entitled to relief under the 
doctrine of estoppel, Buffalo County’s motion [for judg- 
ment on the pleadings] was properly granted, and Buffalo 
County was appropriately dismissed from this lawsuit. 

Id. 
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In their reply to the City and Wells’ answer, the Woodards 
assert that the City and Wells are equitably estopped from using 
the statute of limitations as a defense. Paragraph 4 of the reply 
states: 

(The Woodards allege] that even if this action is barred by 
the statute of limitations, that the [City and Wells] are 
estopped from asserting the statute of limitations, based 
upon their acknowledgement [sic] of the claim and their 
extended settlement negotiations which depended upon 
the [Woodards’] not contacting an attorney and not filing 
suit.... 

If we read Bohl as staking out the legal position that equitable 
estoppel is not available, as a legal matter, to bar a political sub- 
division’s use of the statute of limitations defense, then the dis- 
cussion is over and the dismissal of the Woodards’ suit should be 
rather perfunctorily affirmed. However, despite the procedural 
posture of Bohl and the inferences readily drawn from the admit- 
tedly false representation of Buffalo County that the plaintiff’s 
claim was protected by a 4-year statute of limitations, we find 
that Bohl does not erect a complete bar to the use of equitable 
estoppel against a statute of limitations defense in a tort claim. 
In large part, we conclude this because of the clear pronounce- 
ments that political subdivisions may be subject to equitable 
estoppel under compelling circumstances where right and justice 
so demand in the interest of preventing manifest injustice. Inner 
Harbour Hospitals v. State, 251 Neb. 793, 559 N.W.2d 487 
(1997); Jennings v. Dunning, 232 Neb. 366, 440 N.W.2d 671 
(1989). Thus, we first analyze the pleadings and then analyze 
whether compelling circumstances are presented by the record. 

In their reply, the Woodards have not adequately pled equi- 
table estoppel, especially under Bohl v. Buffalo Cty., 251 Neb. 
492, 557 N.W.2d 668 (1997). In Bohl, the plaintiff had at least 
pled that there was a misrepresentation and reliance on the mis- 
representation. Here, the Woodards have pled only “their 
extended settlement negotiations which depended upon the 
[Woodards’] not contacting an attorney and not filing suit” as 
the facts giving rise to an equitable estoppel. But they do not 
plead that the City misrepresented anything, they just plead 
what happened. 
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However, this case is before us on appeal from the district 
court’s grant of the City’s motion for summary judgment, rather 
than a motion for judgment on the pleadings, as was the case in 
Bohl. Thus, in addition to the pleadings, we must look at the 
entire record. 

Exhibit 5 is an affidavit by Philip, which contains the fol- 
lowing statements and which, if we were to find “compelling” 
circumstances, is where we would have to find such, at least in 
large part. We quote from the affidavit: 

3. Imig during this interview encouraged both 
[Philip] and his wife not to obtain legal counsel, but 
instead to negotiate with the City of Lincoln directly. . 


5. That on July 7, 1992 [Philip] and his wife entered 
into a “Letter of Understanding” formalizing the agree- 
ment that he would receive voluntary reimbursement for 
medical expenses and lost wages as well as negotiate a set- 
tlement of the claims with the City upon condition that he 
not obtain legal representation. Based upon these repre- 
sentations he did not obtain legal representation at this 
time. 


7. That . . . based upon these continuing settlement 
offers and negotiations and further assurances that the City 
would voluntarily settle without litigation, all of which 
were conditioned upon his not obtaining legal representa- 
tion, he did not obtain legal representation at this time. 

8. That . . . he never at any time prior to his acquiring 
legal representation on December 1, 1995 was ever 
informed of any statute of limitations, of his need to obtain 
legal counsel to consider any statute of limitation. Nor was 
he ever made aware of any such requirement. Rather he 
was led to believe by the “Letter of Understanding” that he 
had reserved his right to file an action when and if a vol- 
untary final settlement could not be made. 

[8] Read broadly and generously, these factual allegations 
contain some of the elements of estoppel, i.e., that the letter of 
understanding contained the concept that the Woodards could 
file a claim when and if a voluntary settlement without counsel 
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could not be made, irrespective of when that occurred, and sec- 
ond, that the Woodards relied on this in not obtaining counsel 
and in not filing suit until after the City’s insurer said no further 
offers would be made. But the letter of understanding says only 
that the Woodards can “claim damages in the future.” The affi- 
davits by the Woodards do not claim that they were told (1) that 
there were no legal prerequisites to suit, (2) that the “future” 
was indefinite, or (3) that the City would never raise a defense 
that the Woodards’ claim was time barred. The Woodards’ affi- 
davits say that they were “led to believe by the ‘Letter of 
Understanding’ ” that they had reserved the right to file a claim 
when a voluntary settlement was not obtainable. That, of 
course, is what they believed—but we need to look for a mis- 
representation of law or fact in the letter of understanding or 
even a factual allegation of a misrepresentation in the affidavits. 
There is none, unless it comes from the use of the words 
“reserve the rights . . . to clam damages in the future.” But the 
“future” is an indefinite term, and the use of the word “future” 
does not affirmatively misrepresent the matter of the statute of 
limitations in any way. Granted, the letter does not tell the 
Woodards that “future” is limited by the statute of limitations, 
but there is no authority that a potential defendant must advise 
a potential adversary of the law generally or specifically of the 
statute of limitations. See, Golden v. Scalise, 87 A.D.2d 959, 
451 N.Y.S.2d 215 (1982) (no duty upon potential defendant to 
inform adversary of existence of cause of action); Turner v. 
Turner, 582 P.2d 600, 603 (Wyo. 1978) (holding that “[a] poten- 
tial defendant has no duty to remind a claimant that the statute 
of limitations is running”). Turner is an alleged equitable estop- 
pel case in which the Supreme Court of Wyoming observes that 
“the mere pendency of negotiations during the period of a 
statute of limitations, which are conducted in good faith with a 
view to ultimate compromise, is not of itself sufficient to estab- 
lish an estoppel.” Jd. There is no claim here that the offers of 
settlement were not made in good faith. 

If there is no equitable estoppel in Bohl v. Buffalo Cty., 251 
Neb. 492, 557 N.W.2d 668 (1997), for wrongly telling the plain- 
tiff that there was a 4-year statute of limitations when it was 
really only 2 years, we cannot find such from use of the word 
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“future.” Moreover, there is nothing in this letter which can be 
construed as representing to the Woodards that they could file 
suit against the City only if and when negotiations broke down. 
The Woodards specifically reserve all of their rights, which 
includes the right to sue. There is no language in the letter 
which represents to the Woodards that they could file a claim 
regardless of how long negotiations might take. The letter con- 
tains the following language: 

Any advance payment should not be construed as an 
admission of liability on the part of the City of Lincoln, but 
rather an advancement towards any possible liability claim 
settlement which may be negotiated in the future. It should 
also be clear that any advance payments made by the City 
of Lincoln are not guaranteed and could end at any time. 
This will also acknowledge that in the event that either 
party retains legal counsel for the purpose of representation 
for the May 28, 1992 accident, that written notice will 
immediately be given to the other party, and that all volun- 
tary payments will be discontinued at that time. 

This portion of the letter contains no misrepresentation by 
the City. While it is understandable how the “threat” that the 
voluntary payments would cease if the Woodards retained coun- 
sel could induce the Woodards not to retain counsel, it is not a 
misrepresentation or a concealment of material facts. It is just a 
statement of the trade—If we can deal with you directly, we will 
make some voluntary advance payments on your claim which 
the law does not require us to make. Moreover, the record shows 
that the last voluntary payment was made to the Woodards on 
April 28, 1993, over a year before the statute of limitations had 
run. If the inducement of the voluntary payments was keeping 
the Woodards from retaining counsel, this inducement ended 
long before the statute of limitations had run. Thus, the induce- 
ment of voluntary payments or the threat that they would end 
cannot be a basis for applying equitable estoppel. See 
Reifschneider v. Nebraska Methodist Hosp., 233 Neb. 695, 447 
N.W.2d 622 (1989) (if plaintiff has ample time to institute 
action after inducement of delay has ceased to operate, plaintiff 
cannot excuse failure to act within statutory time on ground of 
estoppel). 
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[9] The trial court was obviously troubled by the City’s 
desire that the Woodards not have an attorney and its induce- 
ment to that end. The Woodards’ brief suggests that our failure 
to reverse would encourage experienced counsel for political 
subdivisions to adopt this practice “to keep worthy claimants 
unrepresented until their actions become time barred.” Brief for 
appellants at 18. We think we need not go beyond the obvious 
reality, which is that claimants such as the Woodards can make 
a choice—get some immediate partial payments the tort-feasor 
is not obligated to make and perhaps save money on attorney 
fees by handling their own case. The risk for claimants is like 
that of self-surgery—the operation may be messy, and the 
patient may not survive. People do have a right to represent 
themselves, State v. Warford, 223 Neb. 368, 389 N.W.2d 575 
(1986), and they also have the right to be represented if they 
choose to hire counsel. The City made no misrepresentation 
about either of these fundamental rights. The City simply, and 
obviously, preferred that the Woodards be unrepresented. The 
Woodards’ citation of authority to cases involving the right to 
counsel in criminal prosecutions is simply off point. 

Tuming to the previously cited admonition to invoke equi- 
table estoppel against a governmental entity only under com- 
pelling circumstances to prevent manifest injustice, we note an 
important fact: The Woodards offered evidence of concrete and 
sizable settlement offers beginning December 22, 1994, and 
continuing to August 7, 1995, in support of their estoppel argu- 
ment. Thus, the City was willing to settle with the Woodards for 
Philip’s injuries well beyond the time when the statute of limi- 
tations had run on May 28, 1994. If it were truly the City’s 
intention to trick or induce the Woodards into not seeking coun- 
sel until after the statute of limitations had run in order to avoid 
making payment to the Woodards, the City would not have 
negotiated with the Woodards after May 29, 1994. While we do 
not undertake a comprehensive evaluation of the settlement 
offers, they were substantial. In light of such offers, this case 
does not present compelling circumstances warranting the invo- 
cation of the doctrine of equitable estoppel against the City, 
even if we were to ignore for the moment the gaps in the plead- 
ings and proof of that doctrine. 


WOODARD v. CITY OF LINCOLN 25 
Cite as 7 Neb. App. 11 


[10] This much said, there is, nonetheless, at least on the sur- 
face, a course of conduct from the letter of understanding and 
the settlement offers which arguably can be said to have lulled 
the Woodards into a false sense of security that this claim would 
be settled—no matter what or when. One cannot justly or equi- 
tably lull his or her adversary into a false sense of security, 
thereby causing that person to subject his or her claim to the bar 
of the statute of limitations, and then plead the very delay 
caused by his or her conduct as a defense to the action when it 
is filed. State Farm Mut. Auto. Ins. Co. v. Budd, 185 Neb. 343, 
175 N.W.2d 621 (1970). In Budd, Aetna Casualty & Surety 
Company, as the defendant’s representative, assured State Farm 
Mutual Automobile Insurance Company, the plaintiff, 14 times 
that its claim for property damage subrogation would be con- 
sidered after the underlying bodily injury claim was settled, and 
on three occasions Aetna said it would “honor” State Farm’s 
claim. 

In Budd, the court discussed equitable estoppel to some 
extent but said: “ ‘Equitable estoppels cannot in the nature of 
things be subjected to fixed and settled rules of universal appli- 
cation like legal estoppels, nor be hampered by the narrow con- 
fines of a technical formula.’” Jd. at 346, 175 N.W.2d at 624, 
quoting National Union Fire Ins. Co. v. Bruecks, 179 Neb. 642, 
139 N.W.2d 821 (1966). The Budd court further quoted from 
National Union Fire Ins. Co. v. Bruecks, supra: “‘“[A] person 
is held to a representation made on a position assumed, where 
otherwise inequitable consequences would result to another 
who, having the right to do so under all the circumstances of the 
case, has, in good faith, relied thereon.”’” State Farm Mut. 
Auto. Ins. Co. v. Budd, 185 Neb. at 346, 175 N.W.2d at 624. 

Thus, under Budd, the Woodards argue that they were led to 
believe that the City would honor their claim or that they were 
lulled into believing that their claim would be paid. Using the 
language of Budd, the difficulty is in finding “trickery and dis- 
honesty,” 185 Neb. at 347, 175 N.W.2d at 624, by the City, 
which is contrary to “equity, morality, justice, and good con- 
science,” id. at 347-48, 175 N.W.2d at 624, by which the City 
defeated the claim. We say this because it is hard to ascribe the 
descriptors “trickery and dishonesty” to the City’s actions when 
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it makes four separate and substantial settlement offers to the 
Woodards, all after the statute of limitations had run on their 
case. Second, under Bohl, the Budd notion that equitable estop- 
pel is not subject to “ ‘fixed and settled rules of universal appli- 
cation’” has been diluted if not largely abandoned. Thus, there 
is no proof of false representation or concealment of material 
fact, and we are unwilling to impose the duty on a defendant to 
affirmatively advise a plaintiff about a statute of limitations. 

Consequently, we find that Budd, upon which the Woodards 
heavily rely, is factually distinguishable because, at the very 
least, Aetna affirmatively told State Farm on three occasions 
that its claim would be honored. In contrast, the letter of under- 
standing is clear that the City was not admitting liability. 

In conclusion, we find that the district court did not err in 
refusing to apply the doctrine of equitable estoppel to bar the 
City and Wells from asserting the statute of limitations defense. 


CONCLUSION 

Because we have determined that the 2-year statute of limita- 
tions in § 13-919 bars the Woodards’ suit against the City and 
Wells, we need not determine whether Bessie filed a written 
claim with the City within 1 year after the claim accrued. See 
Kelly v. Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994) (holding 
appellate court need not address issues unnecessary to its deci- 
sion). The judgment of the district court is affirmed. 

AFFIRMED. 

Mugs, Judge, dissenting. 

I respectfully dissent. But first I must state that I agree with 
the majority’s view of Bohl v. Buffalo Cty., 251 Neb. 492, 557 
N.W.2d 668 (1997), and with portions of the majority’s well-rea- 
soned opinion, particularly that the Woodards’ evidence is not as 
complete as one would expect. Nevertheless, in my opinion, the 
evidence is sufficient to allow for the inference that the City 
engaged in conduct calculated to convey the impression to the 
Woodards that formal legal proceedings and rules were not going 
to govern this claim. The Woodards are not lawyers, and their 
perceptions and impressions must not be judged as if they were. 

The relationship here existed from June 1992 through 
November 1995, nearly 3'4 years. The statute ran in May 1994. 
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It was not until after the negotiations broke off in November 
1995 that the Woodards sought legal counsel. Presumably, that 
was also the first time the City sought legal counsel, at least 
if it were true to the “Letter of Understanding.” It was also the 
first time the defense of the statute of limitations was raised. 

That the City continued to negotiate with the Woodards for 
approximately 1'/ years after the statute of limitations had run is 
very interesting. One conclusion to draw from the continued 
negotiations is the one noted by the majority, which is that it is 
difficult to infer that the City was engaged in “trickery and dis- 
honesty.” I agree that is a fair conclusion. I suggest an equally 
reasonable, and not inconsistent, inference is that the City, like 
the Woodards, was operating under the impression that formal 
rules, including those regarding the passage of time, had been 
set aside and that consistent with that impression, good faith 
settlement negotiations should and would continue to a final 
resolution. 

The majority concludes that there is no proof that the City 
made a false representation or concealed a material fact. 
Frankly, I find it hard to accept that concealing something as 
critical as the statute of limitations under these circumstances is 
not the concealment of a material fact, but I realize there is law 
that suggests as much. But even assuming, without conceding, 
that Nebraska law would allow such a material fact to be con- 
cealed with impunity, I do not believe that proof of a false rep- 
resentation or the concealment of a material fact is a prerequi- 
site to the doctrine of equitable estoppel. Certainly, such 
findings would ease the burden of one attempting to invoke the 
doctrine’s effect, but as Bohl makes clear, conduct sufficient to 
work an estoppel may be something less than making false 
statements or concealing facts. It need be only such conduct 
which, apparently in the eye of a reasonable person and under 
the circumstances of the case, is found to be calculated to con- 
vey the impression that the facts are otherwise than subse- 
quently asserted. 

Simply put, I believe the evidence here is sufficient to sup- 
port the inference that the City engaged in conduct calculated to 
convey to the Woodards that their dispute was going to be 
resolved without insisting that the strict “letter of the law” be 
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followed. Indeed, the participation in the process of those 
trained as “experts” in law—lawyers—was discouraged, and 
payments were to be made voluntarily without lawsuits and 
judgments and such things that the law and lawyers would ordi- 
narily require. I believe the evidence would support a finding 
that the Woodards were lulled into a sense of security over the 
course of some 3'/ years and then, with the period of limitation 
comfortably behind it, the City changed rules and transformed 
from magnanimous sovereign into litigious adversary. 

I do not intend to suggest that the Woodards have established 
conclusive entitlement to the benefits of equitable estoppel. I 
only say that they are entitled to have the issue decided by a fact 
finder rather than as a matter of law. I would, therefore, reverse 
the grant of summary judgment in favor of the City and Wells 
and allow that to occur. 


BARBARA SANDS, APPELLEE, V. SCHOOL DISTRICT OF THE 
City OF LINCOLN, NEBRASKA, APPELLANT. 
581 N.W, 2d 894 


Filed May 12, 1998. No. A-97-787. 


1, Workers’ Compensation: Appeal and Error. A judgment, order, or award of the 
Workers’ Compensation Court may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or in excess of its powers; (2) 
the judgment, order, or award was procured by fraud; (3) there is not sufficient com- 
petent evidence in the record to warrant the making of the judgment, order, or award; 
or (4) the findings of fact by the compensation court do not support the order or 
award. 

2. Workers’ Compensation: Judgments: Appeal and Error. An appellate court is 
obligated in workers’ compensation cases to make its own determinations as to ques- 
tions of law. 

3. Workers’ Compensation: Limitations of Actions. When payments of workers’ 
compensation have been made in any case, the statute of limitations shall not take 
effect until the expiration of 2 years from the time of the making of the last payment. 

4. ___:____. When an employer furnishes medical, surgical, or hospital services to an 
employee, the payment constitutes payment of compensation within the meaning of 
the Nebraska Workers’ Compensation Act for statute of limitations purposes. 

5. Pleadings: Waiver. A party may invoke the language of his or her adversary at any 
time, and an admission in an operative pleading is a judicial admission which con- 
stitutes a waiver of all controversy so far as the adverse party desires to take advan- 
tage of it. 
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6. Pleadings: Proof: Words and Phrases. A variance is a difference between the 
pleadings and the proof. 

7. Pleadings: Evidence: Waiver: Words and Phrases. A judicial admission is a for- 
mal act done in the course of judicial proceedings which is a substitute for evidence, 
thereby waiving or dispensing with the production of evidence by conceding for the 
purpose of litigation that the proposition of fact alleged by the opponent is true. 

8. Pleadings: Evidence. A judicial admission is ordinarily binding, unless the court in 
its discretion relieves the admitting party from that consequence. 

9. ___:____. An implied admission in a petition is not sufficiently formal to consti- 
tute a judicial admission, particularly when no such claim was made in the trial court. 

10. Workers’ Compensation. The compensation court is not bound by technical and 
formal rules of procedure. 

11. Pleadings: Proof. No variance shall be deemed material unless it actually misled and 
prejudiced the adverse party. 

12. Workers’ Compensation. A workers’ compensation award may be modified at any 
time after 6 months from the date of the agreement or award, following an applica- 
tion made by either party on the ground of increase or decrease of incapacity due 
solely to the injury. 

13. Workers’ Compensation: Expert Witnesses. The Workers’ Compensation Court, 
as the trier of fact, is the sole judge of the credibility of the witnesses and the weight 
to be given their testimony. 

14, ___:____. The compensation court may determine which, if any, of the expert wit- 
nesses to believe. 

15. ; . A good faith self-contradiction of an expert witness presents a question 


of fact to be resolved by the compensation court. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


John M. Guthery and Riko E. Bishop, of Perry, Guthery, 
Haase & Gessford, P.C., for appellant. 


Robert L. Bals, of Harding, Shultz & Downs, for appellee. 
HANNON, IRWIN, and MUES, Judges. 


HANNON, Judge. 

In this workers’ compensation case, Barbara Sands seeks 
additional benefits for an injury that occurred in 1983 in the 
course of her employment with the School District of the City of 
Lincoln (the District). In 1987, the Nebraska Workers’ 
Compensation Court awarded Sands, inter alia, disability bene- 
fits for a 10-percent permanent partial disability to her right leg. 
In the current proceedings, Sands seeks additional benefits on 
the basis that her right-leg incapacity has increased to 40 percent 
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as a natural progression from the 1983 injury. The District main- 
tains that Sands’ increased incapacity was not due solely to the 
previous injury as required by Neb. Rev. Stat. § 48-141 (Reissue 
1993) and that the claim was barred by the statute of limitations. 
The trial judge found that the claim was not barred by the statute 
of limitations because the District had made a payment for the 
treatment of Sands’ disability within 2 years of the filing of the 
petition and that Sands’ increased disability in her right knee 
was due solely to the 1983 injury. The trial court awarded Sands 
additional benefits, and the Workers’ Compensation Court 
review panel affirmed. In this court, the District argues the trial 
court erred in finding that the statute of limitations did not bar 
recovery and in finding the increase in disability was due solely 
to the 1983 injury. Sands had alleged in her petition that several 
other accidents contributed to her increased incapacity. The 
District contends that by these allegations Sands has judicially 
admitted the disability was not caused solely by the 1983 inci- 
dent and that the evidence does not support such a finding in any 
case. We conclude that Sands’ claim is not barred by the statute 
of limitations and that the allegations in her petition did not 
amount to a judicial admission, and under applicable case law, 
we cannot find the trial judge was clearly wrong in finding 
Sands’ incapacity was due solely to the 1983 accident. 


I. BACKGROUND 

In 1983, Sands was approximately 42 years of age and was 
working as an art teacher at Lincoln Northeast High School. 
Prior to 1983, Sands had injured her left knee in an automobile 
accident, but not her right knee. On December 19, 1983, Sands 
sustained an injury in the course of her employment when she 
tripped over a mop and struck both knees on the floor. As a 
result of this accident, Sands experienced medical problems 
with both knees. 

On October 29, 1987, the Workers’ Compensation Court 
entered an award for both injuries. The court found that on 
December 19, 1983, and February 24, 1987, Sands suffered 
work-related injuries. The court found that the 1987 injury 
caused Sands to incur medical bills but that she “failed to prove 
any disability either permanent or temporary” from the 1987 
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accident. The court also attributed some of the left-knee dis- 
ability to her preexisting condition. The court awarded Sands, 
inter alia, benefits for a S-percent permanent partial disability to 
the body as a whole, a 15-percent permanent partial disability 
to her left knee, and a 10-percent permanent partial disability to 
her right knee. 


If. PLEADINGS 

In her petition filed on January 24, 1996, Sands alleged that 
since the October 29, 1987, award, she had “experienced an 
aggravation of her knee injuries . . . as a result of subsequent 
accidents arising out of and in the course of her employment . . 
..” Sands then listed the following subsequent accidents: (1) On 
November 1, 1990, a student kicked her, resulting in a fall; (2) 
on February 6, 1991, a student fell back on her, causing a hyper- 
extension of her right knee; (3) on April 5, 1993, she was rolling 
clay with a rolling pin, which resulted in a tearing sensation in 
the “cervical and innerthoracic muscular region” with tingling 
into her extremities; (4) on September 23, 1993, she fell on a 
slippery surface and aggravated problems in her knees, back, 
and neck; (5) on September 23, 1993, she was assaulted by a 
student, which aggravated the problems with her back and neck; 
(6) on March 24, 1994, she stepped off the upper part of a 
bleacher step and aggravated her right knee, lower back, and 
midback; (7) on May 3, 1995S, she collided with a student and 
aggravated her knee and back; and (8) on November 17, 1995, 
she tripped and fell on concrete and injured both knees, her 
back, and her neck. Sands also alleged that in June 1990, she 
had a total right-knee replacement and ongoing treatment of 
both knees and her back. Such treatment had been paid for by 
the District within 2 years before the petition was filed. (Issues 
concerning the disability of the left knee and back are not part 
of this appeal. Therefore, these problems are mentioned only to 
the extent necessary to understand issues concerning the right 
knee.) 

Sands further alleged that the District has paid her for the 
20-percent permanent partial impairment of her right knee, that 
she has supplied the District with documentation evidencing a 
40-percent permanent partial disability of her right knee, and 
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that the District has refused to pay her additional compensation. 
Sands prays for an award of additional compensation for the 
uncompensated permanent partial disability. 

In its answer, the District admits that Sands has claimed addi- 
tional injuries as alleged in her petition and that it paid medical 
expenses for Sands within 2 years of the filing of the petition. 
The District alleges that it paid for additional permanent partial 
impairment, but not within 2 years of the filing of the petition. 
The District alleges the statute of limitations bars Sands’ claim 
for increased impairment to her knees as a result of the 1983 
injuries and prays that Sands’ petition be dismissed. 

Before trial, the parties stipulated the issues were (1) whether 
the District is responsible for paying for increased impairment 
to the right knee and, if so, the amount of compensation; and (2) 
whether the claim is barred by the statute of limitations or 
whether the statute was tolled by ongoing treatment. 


If]. SUMMARY OF EVIDENCE 

At trial, the parties stipulated that the District paid the bene- 
fits awarded in 1987 for the 10-percent impairment to Sands’ 
right knee and an additional “10% [impairment] of the nght 
lower extremity on or about 5/25/93.” 

Sands testified about the December 19, 1983, injury to her 
left knee. After that injury, Sands began to experience problems 
with her right knee, and after the award of October 29, 1987, 
she continued to experience difficulties with her right knee. 

Sands testified that she was aware of the post-1983 injuries 
alleged in her petition. Sands testified about each injury, the 
symptoms she experienced, and the medical treatment she 
received after each. The District’s attorney extensively cross- 
examined Sands about these various injuries. Sands maintained 
that the 1983 incident caused all the impairment in her knee and 
that none of the other incidents affected the impairment. In sum, 
Sands’ testimony was that she suffered certain disabilities or 
impairments after each of the post-1983 accidents, that she was 
treated, and that her knee returned to the condition it had been 
before each post-1983 accident. Since we have determined this 
testimony relates to Sands’ credibility, we will not discuss it in 
detail. 
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The remainder of Sands’ direct examination, and much of her 
cross-examination, consists of attempts by counsel to elicit from 
Sands the nature and extent of the examination made by 
the medical doctor retained by the District in order to attack or 
bolster the foundation or the credibility of the doctor’s testi- 
mony. If the trial court had accepted the testimony of the 
District’s expert and denied Sands relief, that action would 
clearly have been supported by the District’s expert testimony. 
However, we have concluded the pivotal issue is whether there 
is sufficient evidence from Sands’ expert, Dr. John C. Yeakley, 
to support the trial court’s finding in favor of Sands. Therefore, 
the testimony that goes to the credibility of either expert or of 
Sands is not material to the issues of this appeal, and we will not 
summarize it except as necessary to understand the issues. 

Susan Wright, risk management specialist for the District, 
testified that the District’s records show the last payment made 
by the District to Sands was on May 25, 1993, and that such 
payment was for the increase in impairment rating from 10 per- 
cent to 20 percent. 

Sands’ medical evidence consisted primarily of the deposi- 
tions of Yeakley and certain reports he made. The sufficiency of 
Yeakley’s testimony is the ultimate question on this appeal, and 
his testimony will be summarized when we consider this ques- 
tion later in the opinion. 

The record also contains several accident reports, medical 
reports, and records of compensation and benefits received by 
Sands. This evidence will be summarized when relevant to the 
issue under consideration. 


1. 1997 WorKERS’ COMPENSATION CouRT AWARD 

The Workers’ Compensation Court found that the District 
made a payment for physical therapy treatment of Sands’ right 
knee in the summer of 1994, within 2 years prior to the filing of 
the application, and therefore, Sands’ claim was not barred by 
the statute of limitations. The court found that Sands underwent 
a knee replacement in June 1990; that the knee injury in 1983 
was a material and substantial cause of the replacement; and 
that Yeakley noted that approximately a year later, the replace- 

ment had failed and opined Sands suffered from a 40-percent 
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permanent partial disability. The court specifically found Sands 
suffered that increase in disability due solely to the 1983 acci- 
dent and awarded compensation accordingly, but found a rea- 
sonable controversy existed and refused any award of attorney 
fees or penalties. 


2. WORKERS’ COMPENSATION REVIEW PANEL 
_ On appeal, the review panel affirmed, and stated: “We can 
dis[cjover nowhere within the present record an opinion by any 
physician stating in so many words that the 40 percent perma- 
nent impairment which the plaintiff presently suffers to her 
right knee is due solely to the accident and injury of December 
19, 1983.” Nonetheless, the panel found that the lower court 
could and did conclude from these opinions expressed by 
Dr. Yeakley that the 40 percent permanent impairment 
which the plaintiff presently suffers in her right knee is 
due to the accident of December 19, 1983, and the sur- 
geries made necessary to her right knee because of the 
osteoarthritis which was lit up or aggravated by the acci- 
dent in question. We conclude Judge Ramirez was not 
clearly wrong. 

The panel also found the District had paid bills for Sands’ 
care within 2 years of the date of the filing of Sands’ petition; 
thus, the District failed to prove the statute of limitations 
defense. The panel also ordered the District to pay Sands attor- 
ney fees in the sum of $1,500, plus interest on the unpaid 
amounts of compensation. 


IV. ASSIGNMENTS OF ERROR 

The District alleges the review panel erred (1) in affirming 
the trial court’s finding that Sands’ claim for increased disabil- 
ity to her right knee was not barred by the statute of limitations, 
(2) in affirming the trial court’s finding that Sands’ increase in 
disability to her right knee was due solely to the accident and 
injury of 1983, and (3) in awarding attorney fees plus interest 
on unpaid amounts of compensation. 


V. STANDARD OF REVIEW 
[1] A judgment, order, or award of the compensation court 
may be modified, reversed, or set aside only upon the grounds 
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that (1) the compensation court acted without or in excess of its 
powers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the judgment, order, or award; 
or (4) the findings of fact by the compensation court do not sup- 
port the order or award. Neb. Rev. Stat. § 48-185 (Reissue 
1993); Starks v. Cornhusker Packing Co., 254 Neb. 30, 573 
N.W.2d 757 (1998); Kerkman v. Weidner Williams Roofing Co., 
250 Neb. 70, 547 N.W.2d 152 (1996); Berggren v. Grand Island 
Accessories, 249 Neb. 789, 545 N.W.2d 727 (1996). In deter- 
mining whether to affirm, modify, reverse, or set aside the judg- 
ment of the review panel, a higher appellate court reviews the 
finding of the trial judge who conducted the original hearing. 
Pearson v, Lincoln Telephone Co., 2 Neb. App. 703, 513 N.W.2d 
361 (1994). 

[2] An appellate court is obligated in workers’ compensation 
cases to make its own determinations as to questions of law. 
Berggren, supra. Findings of fact made by the Workers’ 
Compensation Court after review have the same force and effect 
as a jury verdict and will not be set aside unless clearly erro- 
neous. Kerkman, supra. 


VI. ANALYSIS 


1. STATUTE OF LIMITATIONS DEFENSE 

[3] The applicable statute of limitations is contained in Neb. 
Rev. Stat. § 48-137 (Reissue 1993) and provides in pertinent 
part: 

In case of personal injury, all claims for compensation 
shall be forever barred unless, within two years after the 
accident . . . one of the parties shall have filed a petition as 
provided in section 48-173. . . . When payments of com- 
pensation have been made in any case, such limitation 
shall not take effect until the expiration of two years from 
the time of the making of the last payment. 

(Emphasis supplied.) 

The District’s records establish the last payment made to 
Sands in relation to the 1983 accident was a payment of 
$4,314.28 on or about May 25, 1993, for the increase in her 
incapacity from 10 percent to 20 percent. Sands filed her peti- 
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tion on January 24, 1996, and the District argues her claim is 
therefore barred by the 2-year statute of limitations in § 48-137. 

[4] Yeakley testified that Sands received therapy from Karen 
Knortz for both knees during the summer of 1994. Yeakley tes- 
tified that the 1983 injury was a material and substantial con- 
tributing factor to the need for such treatment. Sands testified 
that during the summer of 1994, she received physical therapy 
from Knortz for the right knee. The evidence shows the District 
made a payment to Knortz Snyder Physical Therapy on 
September 27, 1994. When an employer furnishes medical, sur- 
gical, or hospital services to an employee, the payment consti- 
tutes payment of compensation within the meaning of the 
Nebraska Workers’ Compensation Act for statute of limitations 
purposes. Gourley v. City of Grand Island, 168 Neb. 538, 96 
N.W.2d 309 (1959). Therefore, the evidence supports a finding 
that the District was still paying compensation for Sands’ knee 
injury on September 27, 1994, a date within 2 years of the fil- 
ing of the petition in this case. We cannot say the trial judge was 
clearly wrong in finding the District failed to sustain its burden 
of proving the statute of limitations defense. 


2. INCREASE IN DISABILITY 
The District argues the trial court erred in finding Sands’ 
increased disability was due solely to the 1983 accident because 
(1) she judicially admitted that several post-1983 accidents 
caused her increased disability and (2) the medical evidence 
does not establish the necessary degree of causation. 


(a) Effect of Sands’ Pleading 

[5] In her petition, Sands alleged that since the 1983 award 
she had “experienced an aggravation of her knee injuries . . . as 
a result of subsequent accidents arising out of and in the course 
of her employment . . . including the following instances.” 
Sands then listed several accidents that allegedly occurred 
between 1988 and 1995. On the theory that the allegation was 
contrary to the notion that the injury was “due solely to” the 
accident which was the basis for the original award, the District 
argues that this pleading constitutes a judicial admission and 
precludes recovery. The District cites Johns v. Carr, 167 Neb. 
545, 93 N.W.2d 831 (1958), and argues that a party may invoke 
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the language of his or her adversary at any time and that an 
admission in an operative pleading is a judicial admission 
which constitutes a waiver of all controversy so far as the 
adverse party desires to take advantage of it. 

We observe that the petition did not allege that the increase in 
incapacity was “due solely” to the 1983 accident and that it 
therefore would have been demurrable. Not only did the District 
fail to demur, but we are unable to locate anything in the record 
to show that the District claimed a judicial admission was made 
by Sands in her petition. Instead, the District treated the allega- 
tions of post-1987 injuries as ordinary admissions. On cross- 
examination of Sands, the District’s counsel sought to use these 
allegations to weaken Sands’ credibility and to draw admissions 
from her that would establish that the incapacity which she 
claimed was not due solely to the 1983 accident. It appears that 
Sands held her ground and denied any facts which would estab- 
lish any admission that the various post-1983 accidents alleged 
in the petition caused any increase in her incapacity. Basically, 
Sands testified that after each post-1983 accident, her knee 
returned to the condition it was in before the respective accident. 

[6] This is a workers’ compensation case, not an ordinary 
civil case. Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 400 
N.W.2d 244 (1987), is a workers’ compensation case which we 
believe dictates the approach we should take in this case. In 
Hayes, the plaintiff alleged she injured her knee while lifting a 
200-pound I-beam with a coworker. Ultimately, the compensa- 
tion court found that the plaintiff suffered a compensable injury 
to her right leg by virtue of her being frequently required to 
work on her knees. The employer raised the question inherent in 
such inconsistency by arguing the compensation court’s find- 
ings were outside the issues of the case. The employer did not 
argue the plaintiff made a judicial admission. Both petitions 
allege the cause of the plaintiff’s condition was different from 
the cause proved at trial, and in this respect, the petition in © 
Hayes is quite similar to Sands’ petition. The Hayes court called 
the error a variance, that is, there was a variance or difference 
between the pleadings and the proof. We believe this is the cor- 
rect nomenclature to use in this case because there is a differ- 
ence between Sands’ pleading and her proof. In Hayes, the court 
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said that while the pleadings might affect the plaintiff’s credi- 
bility, the pleadings could not discredit her as a matter of law. 

[7] We also observe: “‘A judicial admission is a formal act 
done in the course of judicial proceedings which is a substitute 
for evidence, thereby waiving or dispensing with the production 
of evidence by conceding for the purpose of litigation that the 
proposition of fact alleged by the opponent is true... .’” 
Kuhlmann v. Platte Valley Irr. Dist., 166 Neb. 493, 508, 89 
N.W.2d 768, 778 (1958). 

[8,9] A judicial admission is ordinarily binding, unless the 
court in its discretion relieves the admitting party from that con- 
sequence. /d. An admission in a pleading which is only such by 
implication does not seem to reach the level of a formal act, par- 
ticularly when the party who would benefit from the admission 
does not assert it is a judicial admission at trial, where if proper, 
the court could relieve the admitting party of its effect. We con- 
clude an implied admission in a petition is not sufficiently for- 
mal to constitute a judicial admission, particularly when no such 
claim was made in the trial court. 

[10,11] In Hayes, the employer argued there was an imper- 
missible variance between the pleadings and the proof. The 
court cited Neb. Rev. Stat. § 48-168 (Reissue 1984), which pro- 
vided that the compensation court is not bound by technical and 
formal rules of procedure, and Neb. Rev. Stat. § 25-846 
(Reissue 1995), which provides that no variance shall be 
deemed material unless it actually misled and prejudiced the 
adverse party. The court held the variance did not deprive the 
employer of due process. In this case, the pleading which the 
District alleges to be a judicial admission was used as ordinary 
admissions in Sands’ cross-examination to weaken her testi- 
mony, and the claim that the post-1983 injuries were a cause of 
Sands’ impairment was thoroughly litigated. We conclude the 
variance did not deprive the District of due process, nor did it 
prejudice the District in the litigation; therefore, the variance is 
immaterial. 


(b) Sands’ Prima Facie Case 
[12] Section 48-141 provides, in pertinent part, that a work- 
ers’ compensation award “may be modified as follows: .. . at 
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any time after six months from the date of the agreement or 
award, an application may be made by either party on the 
ground of increase or decrease of incapacity due solely to the 
injury... .” (Emphasis supplied.) The Supreme Court of 
Nebraska has recently stated: 
To obtain a modification, the applicant must prove, by a 
preponderance of evidence, that the increase or decrease 
in incapacity was due solely to the injury resulting from 
the original accident. [Citations omitted.] In proving the 
increase or decrease in incapacity, the applicant must 
prove there now exists a material and substantial change 
for the better or worse in the condition—a change in cir- 
cumstances that justifies a modification, distinct and dif- 
ferent from the condition for which the adjudication had 
previously been made. [Citation omitted.] To determine 
whether an increase or decrease in incapacity has 
occurred, “ ‘the whole question of plaintiff’s physical con- 
dition can again be inquired into... .’” 
Starks v. Cornhusker Packing Co., 254 Neb. 30, 34, 573 N.W.2d 
757, 761 (1998). 

A finding that an applicant’s incapacity has increased under 
the terms of § 48-141 is a finding of fact. Hohnstein v. W.C. 
Frank, 237 Neb. 974, 468 N.W.2d 597 (1991); Gomez v. Kenney 
Deans, Inc., 232 Neb. 646, 441 N.W.2d 632 (1989). The trial 
court found that Sands’ increased disability was caused solely 
by the 1983 injury. The District argues this finding was contrary 
to the evidence. Thus, the only question is whether this finding 
is supported by sufficient evidence. The sufficiency of the evi- 
dence to support findings of fact made by the Workers’ 
Compensation Court must be considered in the light most favor- 
able to the successful party. Hohnstein, supra. 

To determine whether the evidence is sufficient to support a 
finding that Sands’ increased disability was due solely to the 
1983 accident, we must determine the meaning and effect of the 
phrase “due solely to the injury.” 


3. REVIEW OF CASES 
In Sidel v. Spencer Foods, 215 Neb. 325, 338 N.W.2d 616 
(1983), Sidel was injured in April 1977 and underwent a lumbar 
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laminectomy later that month. In March 1978, a cervical fusion 
was performed to remedy an unrelated noncompensable injury, 
and in July 1978, Sidel experienced pain in his lower back 
while rising from a chair at work. In April 1979, the Workers’ 
Compensation Court awarded Sidel a 20-percent permanent 
partial disability for the 1977 accident. In 1980 and 1981, Sidel 
underwent further lumbar surgery, and in 1981, he filed an 
application for compensation on the basis that his incapacity 
had increased. Sidel’s expert testified that if there was a 1978 
incident, he could not say with reasonable probability that 
Sidel’s current problem was due solely to the 1977 accident. 
The trial court found Sidel failed to prove the increase in his 
incapacity was due solely to the 1977 accident. The Nebraska 
Supreme Court affirmed, and stated, 

There can be no rational argument but that the forego- 
ing language [of § 48-141] places upon Sidel the burden of 
proving by a preponderance of the evidence that the 
increase in his incapacity was due solely and only to the 
injury resulting from the original accident. The plain and 
ordinary meaning of the words used in the statute say, as 
clearly as the language of this jurisdiction is capable of 
expressing, that such is his burden. 

215 Neb. at 327, 338 N.W.2d at 617-18. The court also cited 
cases where the above mule has been applied. The court con- 
cluded, “The medical evidence fails to meet that burden.” Jd. at 
327, 338 N.W.2d at 618. See Gomez, supra (stating court 
refused to find increase in incapacity on basis that worker’s 
unsuccessful rehabilitation created increase in his incapacity). 
In Hohnstein v. W.C. Frank, 237 Neb. 974, 468 N.W.2d 597 
(1991), in 1988, the worker was determined to have suffered a 
compensable injury to her knees from an accident that occurred 
on May 10, 1983. This determination included injuries suffered 
in a 1986 fall that directly related to the 1983 injury. The worker 
was awarded permanent partial disability for these injuries. On 
June 21, 1989, the worker suffered further injury when her right 
knee “ ‘gave out’” and she fell. Jd. at 978, 468 N.W.2d at 601. 
The worker filed an application for additional benefits under 
§ 48-141 on the grounds of increased incapacity. The worker 
was awarded additional benefits, and the employer appealed. At 
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trial, the worker testified she had not suffered any injuries or 
accidents that affected her right knee between the date of the 
original award and June 21, 1989. However, the worker testified 
that she had been on crutches during that time. The employer 
argued that the medical testimony failed to show the worker’s 
worsened condition was due solely to the May 1983 accident. 
The court held that medical expert evidence was necessary to 
show that the “ ‘giv[ing] way’ ” of her knee in 1989 was due to 
the 1983 accident. Id. 

The analysis used in Hohnstein is helpful in analyzing this 
case. In Hohnstein, the court stated the question to be consid- 
ered was “whether [the worker’s] medical expert evidence suf- 
ficiently demonstrated the causal connection between the 1983 
accident . . . and her increased incapacity suffered after 
February 1, 1989.” Id. at 981-82, 468 N.W.2d at 603. The court 
then discussed the troublesome problem between the words 
“expert,” “reasonable medical certainty,” “probability,” and 
“possibility.” The court stated, 

“In the area of certain disabilities it is impossible for a 
reputable doctor to testify with absolute certainty that one 
cause and one cause alone is the reason for the disability. 
Medical diagnosis is not that exact a science. Even though 
in most instances a certain result may follow, to be accu- 

' rate the medical expert hedges by the use of the words 

‘probably due.’ ” 
237 Neb. at 982, 468 N.W.2d at 603. The court concluded, “In 
the final analysis, for medical testimony to be the basis for an 
award, it must be sufficiently definite and certain that a conclu- 
sion can be drawn that there was a causal connection between 
the accident and the disability.” Jd. 

In Hohnstein, the worker’s doctor testified that his answers 
were based on a reasonable degree of medical certainty, but as 
to the cause of the worker’s disability, he used the phrase “ ‘one 
would assume they were causally related.” Id. at 983, 468 
N.W.2d at 604. The court stated that in essence, the doctor tes- 
tified that nothing happened to cause the new problem and that 
the knee problems were “ ‘causally related’” to the 1983 acci- 
dent. /d. In a deposition, the doctor had stated he could not state 
with a reasonable degree of medical certainty or probability that 
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the knee problem occurring after the original award was caused 
solely by the 1983 accident. One of the reasons given for the 
court’s conclusion that this was of no consequence was that an 
expert witness’ good faith self-contradiction presents a question 
of fact to be resolved by the compensation court. 

In the recent case Starks v. Cornhusker Packing Co., 254 
Neb. 30, 573 N.W.2d 757 (1998), the Supreme Court cited 
Hohnstein with approval. The facts in Starks are such that ana- 
lyzing them would not be helpful in this case, but the court 
restated the controlling rule that an expert’s opinion is not vali- 
dated or invalidated based solely on the presence or lack of the 
magic words “ ‘reasonable medical certainty.’” Starks, 254 
Neb. at 35, 573 N.W.2d at 762. Instead, the testimony should be 
judged in view of the entirety of the expert’s opinion. We shall 
review the evidence, particularly Sands’ expert’s testimony, 
with this rule in mind. 


4. REVIEW OF EVIDENCE 

The record contains the deposition testimony of Yeakley, an 
orthopedic surgeon. Yeakley had treated Sands since 1984 and 
was also deposed in 1987. Parts of Yeakley’s 1987 deposition 
are helpful as a background to understanding Sands’ present 
condition. 

In his 1987 deposition, Yeakley recognized Sands had previ- 
ous problems with her left knee. However, Yeakley opined that 
the fall of December 19, 1983, was the cause of the problems 
she had with her knee and was the reason for the need for con- 
tinued treatment. Yeakley had performed surgery on Sands 
twice, and her condition had gotten worse. Yeakley testified that 
Sands was developing a problem with her right knee which was 
similar to that of her left knee. He opined that the problem with 
her right knee was caused by the fact she was not able to bear 
weight on her left leg, which caused increased wear and tear on 
the right leg. Yeakley also opined that the degenerative 
osteoarthritis he observed while operating on Sands was caused 
by the 1983 incident but that he could not tell how long the con- 
dition had existed. Yeakley defined degenerative osteoarthritis 
as the “wearing out” of the joint surface upon which the person 
walks. Yeakley said that such condition can be the result of 
genetics or injuries and that the condition can exist without 
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symptoms or pain. Yeakley stated, “I do not foresee in the near 
future that things are likely to get much better. There is a possi- 
bility they will get worse. Certainly I would expect them to stay 
pretty much the same.” Yeakley opined that the right knee might 
be experiencing the same degenerative osteoarthritic changes as 
the left knee. 

Yeakley continued to treat Sands after 1987 and was again 
deposed on October 29, 1996. On December 11, 1991, Yeakley 
opined that because of persistent pain and malfunction of the 
right knee, the disability rating of that knee was 40 percent, an 
increase from a previous rating of 20 percent. Yeakley rendered 
similar opinions on April 22, 1993, and on August 30, 1995, 
after Sands underwent a total knee replacement. On July 15, 
1996, Yeakley opined that the injuries and insult to her knees 
that she suffered had “aggravated the situation but have not 
materially changed it” and that the degenerative osteoarthritis 
had worsened over the years. Yeakley stated, “[T]he incident of 
December 19th, 1983, materially produced the symptoms for 
which she . . . eventually underwent surgery on both knees.” In 
October 1996, Yeakley prescribed physical therapy as a treat- 
ment of Sands’ right knee. 

Yeakley testified that Sands had limited motion in her right 
knee and continued pain and that Sands had arthroscopic 
surgery on both knees, a proximal tibial osteotomy on both 
knees, and a total knee replacement of her right knee. Counsel 
asked Yeakley several questions to establish causation of Sands’ 
condition. In effect, Sands’ evidence to support causation was 
that to a reasonable degree of medical certainty, Yeakley was of 
the opinion that Sands’ increased disability and all the other 
various incidents were a “direct and proximate result” of the 
1983 accident. 

Yeakley was also asked about the several incidents which 
Sands alleged in her petition had aggravated her knee. Yeakley 
testified these post-1987 incidents were “part and parcel of an 
ongoing degenerative process in the knees and multiple aggra- 
vations of that process, each of which has an impact on the final 
outcome.” He testified that they “increase disability, they do not 
increase impairment,” but that they had not increased disability 
since 1991, 
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Yeakley testified that Sands had the right-knee replacement 
surgery in June 1990 and that this was occasioned by the degen- 
erative osteoarthritis. Yeakley was asked about a November 7, 
1990, incident and testified this incident caused her right knee 
to be more painful. Yeakley was asked, “Are you able to deter- 
mine, Doctor, in your professional opinion as to the amount of 
impairment of that 40 percent impairment that is caused by the 
natural progression of the preexisting conditions or by new 
traumas other than December of 1983... ?” Yeakley answered 
no. Yeakley testified that Sands’ impairment increased from 10 
to 20 percent subsequent to the replacement surgery as a result 
of the suboptimal results of that surgery. Yeakley stated, “[The] 
entire process on this lady’s knee is a progressive degenerative 
osteoarthritic condition which eventually evolved to a point 
where her knee . . . as viewed by me as of my last evaluation of 
it was 40 percent disability.” Yeakley testified that he found it 
difficult to separate how much disability is due to repeated trau- 
matic events and the presence of arthritis but that the injury of 
December 19, 1983, was a material and substantial factor as it 
related to the need for knee replacement and the impairment. On 
cross-examination, Yeakley admitted that the degenerative 
osteoarthritis that existed prior to 1983 was a contributing fac- 
tor to the right-knee replacement. 

Yeakley testified that in February 1991, 6 months after the 
replacement surgery, Sands had a 20-percent impairment of her 
right knee, and that 8 months later, the impairment had 
increased to 40 percent. Yeakley admitted there were “several 
major contributing factors to her treatment since 1986,” includ- 
ing the accident of December 1983, the degenerative 
osteoarthritis, the “multiple other incidents of traumas to her 
right or left knee,” and the natural aging process. 

[13,14] The Workers’ Compensation Court, as the trier of 
fact, is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony. Kerkman v. Weidner Williams 
Roofing Co., 250 Neb. 70, 547 N.W.2d 152 (1996); Toombs v. 
Driver Mgmt., Inc., 248 Neb. 1016, 540 N.W.2d 592 (1995). The 
Nebraska Supreme Court has stated that the compensation court 
may determine which, if any, of the expert witnesses to believe. 
Surratt v. Watts Trucking, 249 Neb. 35, 541 N.W.2d 41 (1995). 
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In the instant case, the court chose to believe Yeakley rather 
than the expert produced by the District. When the record in a 
workers’ compensation case presents conflicting medical testi- 
mony, the appellate court will not substitute its judgment for that 
of the compensation court. Kerkman, supra; Paulsen v. 
State, 249 Neb. 112, 541 N.W.2d 636 (1996). 

[15] The District argues that because Yeakley does not 
specifically state that Sands’ increase in disability is due solely 
to the 1983 injury, the review panel and the lower court were 
clearly wrong. In Hohnstein v. W.C. Frank, 237 Neb. 974, 468 
N.W.2d 597 (1991), there also was no medical expert testimony 
that the worker’s increased incapacity was due solely to the 
original compensable accident. In fact, the worker’s doctor tes- 
tified that he could not state with a reasonable degree of medi- 
cal certainty that the worker’s knee problems were caused 
solely by the compensable accident. In Hohnstein, the court 
held this was of no consequence for two reasons. First, the pre- 
vious order making the award was res judicata. This particular 
holding would settle any claim that Yeakley did not exclude 
Sands’ preexisting degenerative osteoarthritis as a substantial 
contributing factor to the 40-percent disability of the knee. This 
is so because in the previous award, the preexisting condition 
was determined not to be a cause of the 10-percent disability. 
This reason would not dispose of the evidence of the possible 
inconsistency of the post-1983 incidents or the natural aging 
process. Some of the post-1983 incidents happened after 
Yeakley determined Sands’ incapacity had increased to 40 per- 
cent, and these are clearly immaterial. The second reason given 
in Hohnstein disposes of the other possible inconsistencies, that 
is, the rule that a good faith self-contradiction of an expert wit- 
ness presents a question of fact to be resolved by the compensa- 
tion court. See, also, Heiliger v. Walters & Heiliger Electric, 
Inc., 236 Neb. 459, 461 N.W.2d 565 (1990); Vredeveld v. Gelco 
Express, 222 Neb. 363, 383 N.W.2d 780 (1986). 

One may well wonder if there is complete unanimity between 
Yeakley, the attorney, and the judges of the courts concerning 
the specific meaning of terms such as “material and substan- 
tial,” “substantial contributing factor,’ et cetera, in relation to 
the words “due solely to” contained in § 48-141. At least some 
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of Yeakley’s opinions on causation seem to contradict other 

opinions. The District points to such contradictory opinions. 

For example, the District states, 
Dr. Yeakley increased his assessment of Sands’ impair- 
ment to her lower right extremity from 20 to 40 percent. . 
. . He further notes that this increase is “because of change 
in her physical condition and other physical impair- 
ments which are impacting on the function of the 
knee.” . . . Nowhere does it state that the increase was due 
solely to the December 1983 accident. 

(Emphasis in original.) Brief for appellant at 14. 

As pointed out above, Hohnstein holds that such good faith 
inconsistencies do not justify a finding that the trial court was 
clearly wrong. See, also, Heiliger v. Walters & Heiliger Elec., 
Inc., supra; Vredeveld v. Gelco Express, supra. 

For the above-stated reasons, we determine that the record 
does not justify a finding that the trial court clearly erred in 
finding that Sands’ increase in incapacity was due solely to the 
1983 accident. 


5. ATTORNEY FEES 

The review panel ordered the District to pay $1,500 for attor- 
ney fees to Sands. Neb. Rev. Stat. § 48-125 (Reissue 1993) 
States that a reasonable attorney fee may be awarded to the 
employee if an employer files an application for review before 
the compensation court from an award of a judge of the com- 
pensation court and fails to obtain any reduction in the amount 
of such award. The review panel’s award of attorney fees was 
consistent with § 48-125, and we cannot say the review panel 
was clearly wrong. As such, we affirm the review panel’s award 
of attorney fees. 


Vil. CONCLUSION 
The judgment of the compensation court, as affirmed by the 
review panel, is therefore affirmed. 
AFFIRMED. 
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SIEVERS, Judge. 
INTRODUCTION 


James Danner sues his own insurer for recovery under the 
uninsured motorist provision of three automobile liability poli- 
cies. The primary question on appeal is whether a distinction 
drawn, by the insurer, between first-named insureds and sec- 
ond-named insureds to exclude such coverage for a second- 
named insured conflicts with the provisions of Neb. Rev. Stat. 
§ 60-509.01 (Reissue 1993). 


FACTUAL BACKGROUND 

On August 18, 1994, Danner was involved in an automobile 
accident with an uninsured motorist. Danner, a U.S. Postal 
Service employee, was delivering mail in a Jeep owned by the 
postal service at the time of the accident. On that date, Danner 
was identified as an insured on three separate State Farm Mutual 
Automobile Insurance Company (State Farm) policies. Policy 
No. 111 3302-C11-27H insured a 1980 Ford Pinto, and the dec- 
larations page listed the named insureds as “Danner, Kathleen & 
James R.” The policy provided uninsured motorist coverage of 
$25,000 for each person. Policy No. 178 5378-B09-27 insured a 
1973 Ford half-ton pickup, and the declarations page listed the 
named insureds as “Danner, Kathleen L & James R.” The policy 
provided uninsured motorist coverage of $15,000 for each per- 
son. Policy No. 241 6518-C0Q2-27 insured a 1993 Oldsmobile 
Cutlass, and the declarations page listed the named insureds as 
“Danner, Kathleen & James R.” The policy provided uninsured 
motorist coverage of $100,000 for each person. Kathleen 
Danner is Danner’s mother, and she is the primary driver of the 
1980 Ford Pinto and the 1993 Oldsmobile Cutlass, both of 
which she keeps at her home in Fremont, Nebraska. Danner is 
the primary driver of the 1973 Ford pickup, which he keeps at 
his residence in Omaha, Nebraska. 


PROCEDURAL BACKGROUND 
On January 9, 1996, Danner sued State Farm in the district 
court for Douglas County, Nebraska, alleging that State Farm, 
pursuant to all three policies, owed him $150,000 for damages 
incurred as a result of the accident. State Farm admitted in its 
answer that Danner’s three policies provided uninsured 
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motorist coverage; however, it denied coverage, alleging that 
Danner was not an “insured” as defined in the uninsured 
motorist section, designated as “Coverage U,” of all three poli- 
cies. State Farm filed a motion for summary judgment and 
introduced the affidavits of Kathleen Danner and Danner, as 
well as Danner’s deposition. 

At the hearing on the motion for summary judgment, State 
Farm asserted that Danner was not covered by the uninsured 
motorist provisions of the three policies because he did not 
meet the definition of “insured” in the uninsured motorist cov- 
erage portion of the policies. The uninsured motorist coverage 
portion of each policy states: “We will pay damages for bodily 
injury an insured is legally entitled to collect from the owner or 
driver of an uninsured motor vehicle. The bodily injury must be 
caused by accident arising out of the operation, maintenance or 
use of an uninsured motor vehicle.” An “insured” under cover- 
age U is defined as: 

“Insured — means the person or persons covered by 
uninsured motor vehicle or underinsured motor vehicle 
coverages. 

This is: 

1. the first person named in the declarations; 

2. his or her spouse; 

3. their relatives; and 

4. any other person while occupying: 

a. your car, a temporary substitute car, a newly 
acquired car or a trailer attached to such car. Such vehi- 
cle has to be used within the scope of the consent of you 
or your spouse; or 

b. a car not owned by you, your spouse or any relative, 
or a trailer attached to such car. It has to be driven by the 
first person named in the declarations or that person’s 
spouse and within the scope of the owner’s consent. 

State Farm argued that under the above definition of “insured,” 
the only way Danner could recover was if he qualified as a “rel- 
ative” because (1) Kathleen Danner was the first person named 
in the declaration of each policy and (2) Kathleen was not driv- 
ing the postal service Jeep on the date of the accident. 
According to the general definition section in each policy, a rel- 
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ative “means a person related to you or your spouse by blood, 
marriage or adoption who lives with you.” (Emphasis omitted 
and supplied.) Danner admitted in his deposition that he did not 
live with his mother. 

Danner argued that State Farm’s refusal to provide him with 
uninsured motorist benefits violated § 60-509.01. Although 
§ 60-509.01 was repealed January 1, 1995, see current statutes 
at Neb. Rev. Stat. § 44-6401 et seq. (Cum. Supp. 1996), 
§ 60-509.01 applies to the present case because the policies 
were entered into before the repeal date. Section 60-509.01 pro- 
vides, in pertinent part: 

No policy insuring against loss resulting from liability 
imposed by law for bodily injury or death suffered by any 
person arising out of the ownership, maintenance or use of 
a motor vehicle shall be delivered or issued for delivery in 
this state with respect to any motor vehicle registered or 
principally garaged in this state unless coverage is pro- 
vided therein or supplemental thereto, in limits for bodily 
injury or death set forth in section 60-509, under provi- 
sions approved by the Director of Insurance, for the pro- 
tection of persons insured thereunder who are legally enti- 
tled to recover damages from owners or operators of 
uninsured motor vehicles and hit-and-run motor vehicles 
because of bodily injury, sickness or disease, including 
death, resulting therefrom. 

In an order filed November 8, 1996, the district court granted 
State Farm’s motion for summary judgment. The court found 
that “there is not a conflict between the statute and the contracts 
of insurance . . . because the insurance policies in question do 
provide for such coverage.” Danner then perfected his appeal to 
this court. 

ASSIGNMENTS OF ERROR 

Danner argues that the district court erred (1) in granting 
State Farm’s motion for summary judgment and (2) in failing to 
hold that the insurance policies violated § 60-509.01 and Neb. 
Rev. Stat. § 60-535 (Reissue 1993). 


STANDARD OF REVIEW 
When reviewing a question of law, an appellate court reaches 
a conclusion independent of the district court’s ruling. Board of 
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Regents v. Pinzon, 254 Neb. 145, 575 N.W.2d 365 (1998). 
Because the facts are undisputed, we are presented with a ques- 
tion of law. 


ANALYSIS 

[1] The essence of § 60-509.01 is that automobile liability 
insurance policies cannot be issued in Nebraska unless they 
include coverage for “the protection of persons insured there- 
under’ who are legally entitled to recover damages from own- 
ers or operators of uninsured motor vehicles. (Emphasis sup- 
plied.) See Braesch v. Union Ins. Co., 237 Neb. 44, 464 N.W.2d 
769 (1991). Danner argues that if State Farm’s uninsured 
motorist coverage is allowed to exclude a named insured whose 
name appears second in the listing of the “named insureds” 
when such person is driving an unowned vehicle, then the pol- 
icy violates § 60-509.01. 

[2-4] Statutory language is to be given its plain and ordinary 
meaning, and an appellate court will not resort to interpretation 
to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. Metropolitan Utilities Dist. v. Balka, 
252 Neb. 172, 560 N.W.2d 795 (1997). Courts will, if possible, 
try to avoid a construction of a statute which leads to absurd, 
unjust, or unconscionable results. Hoiengs v. County of Adams, 
254 Neb. 64, 574 N.W.2d 498 (1998). Interpretation of an 
unambiguous term or provision in an insurance policy presents 
a question of law. State Farm Mut. Auto. Ins. Co. v. Hildebrand, 
243 Neb. 743, 502 N.W.2d 469 (1993). 

[5] The language of § 60-509.01 clearly requires that unin- 
sured motorist coverage be included in an automobile insurance 
policy for the benefit of any “persons insured thereunder.” The 
statute does not differentiate between the first person named on 
the declarations page and the second person named—it man- 
dates that “persons” insured under the policy must be covered. 
Section 60-509.01 was enacted for the benefit of the innocent 
victim of a financially irresponsible motorist, and the statute “is 
to be liberally construed to fully accomplish that purpose.” 
Protective Fire & Cas. Co. v. Woten, 186 Neb. 212, 216, 181 
N.W.2d 835, 837 (1970), overruled on other grounds, Kracl v. 
Aetna Cas. & Surety Co., 220 Neb. 869, 374 N.W.2d 40 (1985). 
The Committee Statement on L.B. 403, the bill which intro- 
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duced § 60-509.01, recites: “LB 403 provides that a provision 
be included as a part of contracts or insurance policies to pro- 
tect the insured against the uninsured driver. . . . [T]his provi- 
sion would be automatic on all policies unless otherwise 
requested by the applicant for insurance.” Banking, Finance, 
and Insurance Committee, 73d Leg. (Mar. 25, 1963). We dis- 
agree with the district court’s conclusion that the policies do not 
conflict with the statute, particularly so when § 60-509.01 is lib- 
erally construed. Danner is clearly insured from liability under 
all three policies. Each declarations page designates “James 
Danner” as a “named insured,” and thus State Farm was statu- 
torily obligated to provide him, as well as Kathleen Danner, 
with uninsured motorist coverage. State Farm sold and issued 
the policies with uninsured motorist coverage. 

[6] Nonetheless, State Farm argues, “It is only in the limited 
and unusual circumstances presented here — driving a non- 
owned government vehicle . . . that a named (but not ‘first- 
named’) insured will not be entitled to coverage.” Brief for 
appellee at 8. State Farm does not tell us why it should be able 
to sell a policy to joint owners of a vehicle who are related, but 
do not live together, and to exclude one from having uninsured 
motorist coverage merely by listing such person second. Other 
than to reduce State Farm’s exposure, we can think of no rea- 
son. While it generally is permissible for an insurance company 
to write a policy which limits coverage, see Kracl, supra, the 
insurance company cannot do so when public policy is violated. 
Obviously, § 60-509.01 was the public policy of Nebraska when 
the insurance policies were issued. 

[7-9] State Farm would have us find the narrower definition 
of “insured” under the uninsured motorist coverage U controls 
over the broader policy definition of insured. While an insur- 
ance company has a right of contract when issuing a policy to 
predetermine who is to be the “insured,” once that determina- 
tion is made, the persons insured under the uninsured motorist 
provisions of the policy cannot be defined differently so as to 
limit or restrict the persons insured or to thereby dilute cover- 
age. See Farmers Ins. Co. v. Schiller, 226 Kan. 155, 597 P.2d 
238 (1979). A person covered or insured as a named insured in 
a policy cannot be eliminated by definition from uninsured cov- 
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erage. /d., citing Van Hoozer v. Farmers Insurance Exchange, 
219 Kan. 595, 549 P.2d 1354 (1976). The de facto exclusion of 
the last named of two named insureds from uninsured motorist 
coverage is a violation of public policy and cannot stand. An 
insurance policy exclusion which is inconsistent with a statute 
is invalid. See Milwaukee Mut. Ins. Co. v. Willey, 481 N.W.2d 
146 (Minn. App. 1992). 

{10] When an applicable statutory provision conflicts with 
the provisions of an insurance policy, the statute and not the 
insurance policy controls. Rudder y. American Standard Ins. 
Co. of Wisconsin, 187 Neb. 778, 194 N.W.2d 175 (1972); 
Protective Fire & Cas. Co. v. Cornelius, 176 Neb. 75, 125 
N.W.2d 179 (1963). In Stephens v. Allied Mut. Ins. Co., 182 
Neb. 562, 565-66, 156 N.W.2d 133, 136-37 (1968), the 
Supreme Court of Nebraska stated: 

A provision, drawn by the insurer to comply with the 
statutory requirement of uninsured motorist coverage, 
must be construed in light of the purpose and policy of the 
statute. Such a provision, drawn in pursuance of a statuto- 
rily declared public policy, is enacted for the benefit of 
injured persons traveling on the public highways. Its pur- 
pose is to give the same protection to the person injured by 
an uninsured motorist as he would have had if he had been 
injured in an accident caused by an automobile covered by 
a standard liability policy. Such provisions are to be liber- 
ally construed to accomplish such purpose. 

The State Farm policy, specifically the definition of “insured” 
in “Coverage U” as only the “first person” named in the decla- 
rations, violates the protective provisions of § 60-509.01, and 
therefore the policy definition is unenforceable. Therefore, we 
reverse the district court’s decision granting summary judgment 
in favor of State Farm and remand the cause for further pro- 
ceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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Mugs, Judge. 
INTRODUCTION 
In this case, we are asked to determine whether an oral mod- 
ification of a preexisting joint bank account with rights of sur- 
vivorship was valid. 


BACKGROUND 

On January 18, 1984, Neil and Winona Linehan, husband and 
wife, opened a bank account with the First National Bank of 
Gordon, Nebraska. The account signature card, signed by Neil 
and Winona when they opened the account, indicates that this 
was a joint account with rights of survivorship. At some point 
after this, a date not in our record, Winona took her daughter, 
Mona L. Hagen, into the bank and informed the bank that she 
wanted Mona to sign the signature card because she wanted 
Mona to be on the account “[i]n case something would happen 
to her.” Pursuant to Winona’s oral request, Mona was permitted 
to sign the original signature card. There is no evidence that 
Neil approved of this change orally or in writing, or that he was 
even aware it had taken place. 

Winona died December 23, 1991. After Winona’s death, a 
new signature card was typed for this account. A box on the 
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preprinted card was marked indicating that this was an “indi- 
vidual account,” and Neil’s name and address were typed on the 
front of the card. Both Neil and Mona signed on the “authorized 
customer signature” lines. According to Mona, the new card 
was drawn up because after Winona’s death, the bank requested 
that she and Neil re-sign all the papers. 

Several years later, yet another signature card was prepared 
for this account at Neil’s request. This card indicated that the 
account was a “single-party” account, and Neil was listed as the 
sole owner of the account. Neil and his brother both signed the 
signature card. A paragraph under the signatures permitted the 
owner to add an agency (power of attorney) designation to the 
account. Neil’s brother’s name was typed on the line designat- 
ing an agent. Mona’s name was not on the card, she did not sign 
the card, and she had no knowledge of the transaction. 

On June 26, 1996, Neil attempted to withdraw the entire pro- 
ceeds in the account, but the bank refused to cash the check. 
Later that same day, Neil filed a lawsuit against First National 
Bank to obtain the funds in the account. Pursuant to Neb. Rev. 
Stat. § 25-325 (Reissue 1995), the bank filed an interpleader 
affidavit. In its affidavit, the bank acknowledged that it had 
refused to honor Neil’s demand for payment and averred that 
Mona had also demanded payment of the balance of the 
account. The bank offered to continue to hold the money, 
deposit the money with the court, or deliver the money as 
instructed by the court. 

On July 23, 1996, pursuant to § 25-325, Mona claimed to be 
an interested party and was allowed to make herself a defendant 
to the action. On December 2, trial was held on the bank’s inter- 
pleader. The trial court determined that the bank was discharged 
from liability conditioned upon the bank’s holding the funds 
until further order of the court. 

Neil filed a motion for summary judgment on January 24, 
1997. After a hearing held February 4, 1997, the trial court 
found that the entire fund belonged to Neil. The court con- 
cluded that Winona had not taken the necessary steps to grant 
Mona any interest in the account upon Winona’s death and 
thereby to divest Neil of his contractual rights to the entire sur- 
vivorship interest. Mona timely appeals that judgment. 
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ASSIGNMENT OF ERROR 
Mona’s sole assignment of error is that the trial court erred in 
granting Neil’s motion for summary judgment. 


STANDARD OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Syracuse 
Rur. Fire Dist. v. Pletan, 254 Neb. 393, 577 N.W.2d 527 (1998). 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Houghton v. Big Red Keno, 254 Neb. 81, 574 N.W.2d 494 
(1998). 

Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
dent, correct conclusion irrespective of the determination made 
by the court below. Robertson v. School Dist. No. 17, 252 Neb. 
103, 560 N.W.2d 469 (1997). 


DISCUSSION 

When Neil and Winona opened the bank account in 1984, the 
signature card provided, inter alia: 

JOINT ACCOUNT as defined in and governed by the 
Nebraska Probate Code. It is payable on request to any 
depositor during lifetime and upon the death of any depos- 
itor to any survivor(s) with survivorship rights continuing 
if there are more than one survivor. Any party may change 
the form of this account by signed written order to the 
Bank. 

(Emphasis supplied.) 

The applicable Nebraska Probate Code sections in effect at 
the time Neil and Winona opened the account and when Mona 
signed the signature card were Neb. Rev. Stat. §§ 30-2701 
through 30-2713 (Reissue 1979), which address multiple-party 
accounts. We note that these sections have since been repealed 
and replaced by Neb. Rev. Stat. §§ 30-2715 through 30-2746 
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(Reissue 1995). There were several significant changes made by 
these new sections affecting multiple-party accounts to which 
spouses are parties. In particular, see §§ 30-2722 to 30-2726. 

Joint account is defined as an “account payable on request to 
one or more of two or more parties whether or not any mention 
is made of any right of survivorship.” § 30-2701(4). 

Sums remaining on deposit at the death of a party to a joint 
account belong to the surviving party or parties as against 
the estate of the decedent unless there is clear and con- 
vincing evidence of a different intention at the time the 
account is created. If there are two or more surviving par- 
ties, their respective ownerships during lifetime shall be in 
proportion to their previous ownership interests under sec- 
tion 30-2703 augmented by an equal share for each sur- 
vivor of any interest the decedent may have owned in the 
account immediately before his death; and the right of sur- 
vivorship continues between the surviving parties. 
§ 30-2704(a). 

The provisions of section 30-2704 as to rights of sur- 
vivorship are determined by the form of the account at the 
death of a party. This form may be altered by written order 
given by a party to the financial institution to change the 
form of the account or to stop or vary payment under the 
terms of the account. The order or request must be signed 
by a party, received by the financial institution during the 
party’s lifetime, and not countermanded by other written 
order of the same party during his lifetime. 

(Emphasis supplied.) § 30-2705. 

Party is defined as ‘“‘a person who, by the terms of the 
account, has a present right, subject to request, to payment from 
a multiple-party account.” § 30-2701(7). 

[1] Nebraska courts have never before considered the effect 
of an attempted oral modification of the form of an existing 
joint bank account under these statutory provisions. However, a 
number of other jurisdictions with similar probate code provi- 
sions have considered the issue and concluded that once a joint 
account has been established, the exclusive method for altering 
or modifying the form of the account is by a signed written 
order or direction to the bank. See, Haas v. Voigt, 940 S.W.2d 
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198 (Tex. App. 1996); Stevens v. Billings, 319 Ark. 265, 890 
S.W.2d 609 (1995); Conservatorship of Milbrath, 508 N.W.2d 
360 (N.D. 1993); Graves v. Kelley, 625 N.E.2d 493 (Ind. App. 
1 Dist. 1993); Rogers v. Shelton, 832 S.W.2d 709 (Tex. App. 
1992); Estate of Wolfinger v. Wolfinger, 793 P.2d 393 (Utah 
App. 1990). 

In Rogers v. Shelton, supra, Coy Rogers and his wife, Laura 
Rogers, signed an account agreement establishing a joint 
account with right of survivorship. Raymond Rogers’ name was 
subsequently typed on the card, and he also signed the card. 
Laura died the month after Raymond signed the card, and Coy 
died several years later. The executors of Coy’s estate sued 
Raymond, seeking a declaratory judgment that the addition of 
Raymond’s name and signature to the preexisting account of 
Coy and Laura’s did not create a right of survivorship in 
Raymond. The Texas Court of Appeals agreed. Citing Tex. 
Prob. Code Ann. § 440 (Vernon 1980), which is nearly identical 
to § 30-2705 as it existed when Neil and Winona set up this 
account, the Texas court concluded that a new contract was not 
established when Raymond’s name was added to the card 
because no “ ‘written order’ ” was given to the bank. Rogers v. 
Shelton, 832 S.W.2d at 711. 

A similar result was reached in Estate of Wolfinger v. 
Wolfinger, supra. There, Walter Wolfinger had an individual 
bank account. Upon Walter’s oral instructions, his daughter’s 
name was subsequently added to his account. After an argument 
with his daughter, Walter orally instructed the bank to remove 
his daughter’s name from his account. When Walter died, his 
daughter sued his estate, claiming, inter alia, that she was enti- 
tled to the entire proceeds in the bank account. The trial court 
concluded that a joint account had not been established and 
accordingly found in favor of the estate. The daughter appealed. 

On appeal, the Utah Court of Appeals initially addressed the 
issue of whether the trial court erred in concluding that Walter 
had never established a joint account with his daughter. The 
court, recognizing that “‘[pJarties to a contract may, by mutual 
consent, modify any or all of a contract,’” concluded that 
Walter’s oral instructions to the bank to add his daughter to the 
account were sufficient to create a joint account. Jd. at 396. 
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The court next addressed whether Walter had successfully 
modified the joint account when he orally instructed the bank to 
remove his daughter’s name. Citing Utah Code Ann. § 75-6-105 
(1978), which is nearly identical to § 30-2705, the court con- 
cluded that a joint account could be modified only by a written 
request. Because there was no evidence that Walter had ever 
submitted a written request to the bank, the court found in favor 
of the daughter. 

In the present case, it is undisputed that the only order the 
bank ever received to add Mona to the account was Winona’s 
oral instruction that “[i]Jn case something would happen to her,” 
she wanted Mona “to be on the account.” The signature card 
signed by Neil and Winona when they created this account in 
1984 and § 30-2705 specifically require any change in the form 
of the joint account be by signed written order. According to 
Mona’s theory, adding her name to the signature card made her 
“a party” and changed the form of the account from a two-per- 
son to a three-person joint account. Because no written order 
was ever given to the bank, under both the terms of the agree- 
ment and § 30-2705, we conclude that the addition of Mona’s 
name to the signature card did not divest Neil of his sole sur- 
vivorship interest. 

Citing In re Estate of Lienemann, 222 Neb. 169, 382 N.W.2d 
595 (1986); Rorabaugh v. Garvis, 198 Neb. 223, 252 N.W.2d 
161 (1977); and Bank of Indianola v. Herron, | Neb. App. 77, 
488 N.W.2d 856 (1992), Mona argues that summary judgment 
was improper because “Neil failed to prove by clear and con- 
vincing evidence that Winona did not intend Mona to have sur- 
vivorship rights in the account.” Brief for appellant at 13-14. 

A detailed analysis of the cited cases would serve no useful 
purpose. Briefly, in each of the cases cited, a second name was 
added to an individual account and the issue presented was 
whether a joint account with right of survivorship had been 
established. There is no statutory restriction in the Nebraska 
Probate Code which prohibits a party from orally instructing his 
or her bank to change the party’s individual account into a joint 
account. It is only after a joint account has already been created 
that a signed written order is necessary to modify the terms of 
the account. See §§ 30-2704 and 30-2705. 
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CONCLUSION 

In order to make a prima facie showing that she was entitled 
to any of the funds in the bank account, Mona had the burden of 
proving that she was “a party” to the joint account. See 
§§ 30-2701(7) and 30-2704. Both the signature card and 
§ 30-2705 require that in order to change the form of an exist- 
ing joint account, “a party” must give the bank a signed written 
order. Adding a party to an account would change the form of 
the account. Thus, in order to successfully “change the form” of 
the existing joint bank account and add Mona as “a [third] 
party,” it was necessary for Winona to give the bank a signed 
written order. Because the only instructions given to the bank 
were Winona’s oral instructions, Mona was not “a party” to the 
account and had no survivorship rights under § 30-2704. 
Accordingly, we affirm the district court’s judgment granting 
Neil’s motion for summary judgment. 

AFFIRMED. 


HAUPTMAN, O’ BRIEN, WOLF & LATHROP, P.C., APPELLEE, V. 
MILWAUKEE GUARDIAN, A DIVISION OF MILWAUKEE INSURANCE 
COMPANY, APPELLANT. 

578 N.W.2d 83 


Filed May 19, 1998. No. A-97-428. 


1. Judgments: Appeal and Error. An appellate court has an obligation to reach a con- 
clusion independent of that of the trial court with respect to questions of law. 

2. Attorney Fees: Equity. An attorney who renders services in recovering or preserv- 
ing a fund in which a number of persons are interested may in equity be allowed his 
or her compensation out of the whole fund, where the services are rendered on behalf 
of and are of benefit to the common fund. 

3. Subrogation: Records. In a case involving the common fund doctrine, the record 
Must support a finding that the holder of the subrogation interest received substantial 
benefit from the services of the injured party’s counsel. 

4, Attorney Fees: Insurance: Contracts. The amount of the attomey fee awarded in a 
common fund case does not necessarily correspond with the contract between the 
attomey and an insured, but instead depends on the nature of the services rendered 
and the general considerations applicable to court awards of attomey fees. 

5. Attorney Fees. The general considerations for awards of attorney fees are the ser- 
vices actually performed, the amount in controversy, the nature of the case, the 
results obtained, the extent of preparation of the case, the difficulty of the questions 
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involved, the skill required, the customary charges of the bar for similar work, and 
the character and standing of the attomey. 


Appeal from the District Court for Douglas County: MICHAEL 
W. AMDOR, Judge. Reversed and remanded for further proceedings. 


Stephen G. Olson II and Suzanne M. Shehan, of Hansen, 
Engles & Locher, P.C., for appellant. 


Terry M. Anderson and Timothy J. O’Brien, of Hauptman, 
O’Brien, Wolf & Lathrop, P.C., for appellee. 


SIEVERS, Mugs, and Insopy, Judges. 


SIEVERS, Judge. 

This case involves the question of whether Milwaukee 
Guardian, a division of Milwaukee Insurance Company 
(Milwaukee), must pay one-third of its $2,000 medical payment 
subrogation interest to the law firm of Hauptman, O’Brien, 
Wolf & Lathrop, P.C. (Hauptman, O’Brien). The answer largely 
depends upon whether the common fund doctrine applies in this 
case. The district court found that the common fund doctrine 
was applicable and ordered Milwaukee to pay $666.66 to 
Hauptman, O’Brien. Milwaukee appeals to this court. 


FACTUAL BACKGROUND 

The case was tried to the district court upon the testimony of 
Timothy O’Brien, an attommey with Hauptman, O’Brien, and 
statement of the following stipulated undisputed facts. A policy 
of automobile insurance was issued to Marlene Crouch by 
Milwaukee on March 4, 1995, which contained medical pay- 
ment coverage of $2,000. This policy contained a provision giv- 
ing Milwaukee the right of subrogation for payment of medical 
expenses against any responsible party from whom its insured 
recovered damages for medical expenses. On April 10, Crouch 
was involved in an automobile accident resulting in injuries for 
which she incurred medical expenses, and pursuant to the pol- 
icy, Milwaukee made medical payments on behalf of Crouch in 
the amount of $2,000. The driver of the other vehicle in the 
accident, Mary Kaufman, was insured by Union Insurance 
Company. Crouch made a claim against Kaufman for damages 
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arising out of the accident, and Crouch was represented in her 
claim by O’Brien. 

Milwaukee maintains in-house legal counsel to handle all 
subrogation matters on its behalf. On July 25, 1995, a claims 
representative of Milwaukee, Susan Zellhoffer, contacted Union 
to notify it of Milwaukee’s $2,000 subrogation claim. Zellhoffer 
requested that a separate check be issued directly to Milwaukee 
in payment of its subrogation claim. In a letter dated October 
12, 1995, Zellhoffer again notified Union of Milwaukee’s 
$2,000 subrogation claim. At no time was there any written or 
oral fee agreement between O’Brien and Milwaukee, and at no 
time was O’Brien notified by Milwaukee that it was represent- 
ing its own interests. O’Brien was, however, sending copies of 
Crouch’s medical bills to Milwaukee for payment during the 
settlement process. Crouch’s claim against Kaufman was settled 
on October 20, for a total of $21,250, and Crouch signed a 
release of all claims on October 27. O’Brien sent Milwaukee a 
check for $1,333.34 with a letter explaining that the check was 
offered as payment in full of the subrogation interest, minus an 
attorney fee of $666.66. In a letter dated October 22, 1995, 
Milwaukee returned the check to O’Brien, indicating that 
Milwaukee was representing its own interests in the subrogation 
matter and that it would not pay a one-third attorney fee to 
O’Brien. At no time prior to October 22 was Milwaukee noti- 
fied by Hauptman, O’Brien of the pending settlement of 
Crouch’s claim or the release executed in favor of Union. 

O’Brien testified at trial that the law firm gathered medical 
records, took photographs, and interviewed police officers and 
a witness. The total time expended by the firm in the matter was 
31.4 hours. O’Brien admitted on cross-examination that some 
of the hours spent on the case were attributable to paralegals, 
but he did not have a breakdown of the hours with him. O’Brien 
testified that the case was settled for $21,250, and that his fee 
agreement with Crouch was for a one-third contingency fee, 
plus expenses. O’Brien also testified that Milwaukee contacted 
him to find out Union’s address and also wanted O’Brien to be 
aware of its subrogation interest. 

The district court ruled that Union was negotiating with 
Hauptman, O’Brien, and not with Milwaukee, and that 
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Hauptman, O’Brien expended time in creating the settlement 
fund, while Milwaukee only sent a letter and made a telephone 
call, but made no other efforts toward the recovery of $21,250. 
The court found that Hauptman, O’Brien proved by a prepon- 
derance of evidence that its efforts produced a fund, from which 
Milwaukee could be paid its subrogation interest, and that 
Hauptman, O’Brien was entitled to a fee “one-third of the 
amount recovered as recited in [Hauptman, O’Brien’s] contract 
with Crouch... .” or $666.66. 


ASSIGNMENTS OF ERROR 
Milwaukee appeals to this court and, restated, argues that the 
trial court erred in finding the common fund doctrine applicable 
and ordering Milwaukee to pay a one-third attorney fee based on 
the contract between Hauptman, O’Brien and Crouch. 


STANDARD OF REVIEW 
[1} Questions of law are presented by the stipulated facts in 
this case, and an appellate court has an obligation to reach a con- 
clusion independent of that of the trial court in such instances. In 
re Guardianship & Conservatorship of Bloomquist, 246 Neb. 
711, 523 N.W.2d 352 (1994). 


ANALYSIS 

[2] This case first requires a determination of whether the 
common fund doctrine applies under the above-recited facts. 
The common fund doctrine has its genesis in Nebraska case law 
in United Services Automobile Assn. v. Hills, 172 Neb. 128, 109 
N.W.2d 174 (1961). Hills involved a personal injury and auto- 
mobile damage claim in which the holder of the subrogation 
interest requested that the claimant’s attorney, Lyle Q. Hills, not 
represent it and that he delete the subrogation claim from the 
lawsuit. Hills advised the insurer that the cause of action was 
the claimant’s and that it could not be split, and Hills proceeded 
with negotiations for settlement of the case, resulting in a set- 
tlement of $3,500. The subrogation interest was $454.93, and 
Hills sought a one-third fee of that amount, relying upon his fee 
agreement with the claimant. The Nebraska Supreme Court 
noted that the only issue before the court was the extent of 
Hills’ interest in the $454.93. The Supreme Court first dis- 


64 7 NEBRASKA APPELLATE REPORTS 


pensed with the notion that compensation for an attorney 
depends upon an employment contract, because, citing 7 C.J.S. 
Attorney and Client § 193b(2) (1937), an attorney who renders 
services in recovering or preserving a fund in which a number 
of persons are interested may in equity be allowed his or her 
compensation out of the whole fund, where the services are ren- 
dered on behalf of and are of benefit to the “‘common fund.’ ” 
Id. at 132, 109 N.W.2d at 177. The court also found that the fact 
that the subrogated party had employed counsel and even 
opposed the suit which ultimately benefited that party would 
not prevent payment to counsel “ ‘who has succeeded in recov- 
ering or preserving the fund which is brought into the custody 
of the court.’” Jd. The Hills court then announced: 

The applicable rule is that where the holder of the sub- 
rogation right does not come into the action, whether he 
refuses to do so or acquiesces in the plaintiff’s action, but 
accepts the avails of the litigation, he should be subjected 
to his proportionate share of the expenses thereof, includ- 
ing attorney’s fees. 

Id. at 133, 109 N.W.2d at 177. Thus, Hills was entitled to a one- 
third share of the $454.93. 

We next turn to Krause v. State Farm Mut. Auto. Ins. Co., 184 
Neb. 588, 169 N.W.2d 601 (1969), which further refined the 
common fund doctrine. Joseph L. Krause was an attorney who 
sued State Farm for fees based on his representation of Lowell 
Roumph, who had sustained property damage in a collision with 
an individual insured by Dairyland Insurance Company. 
Roumph had his own insurance with State Farm, which paid for 
the damage to Roumph’s vehicle in the amount of $1,350. 
Krause negotiated a settlement with Dairyland Insurance. The 
court recited that throughout those negotiations, State Farm was 
aware of the efforts of Krause “and acquiesced in, but did not in 
any way take part in, such negotiations or assist in reaching 
the settlement.” Id. at 590, 169 N.W.2d 603. The Krause court 
translated the right of subrogation into a “trust” upon the fund 
coming into the hands of Roumph which required Roumph as a 
fiduciary to account for the proportionate share of the proceeds 
corresponding with the subrogation right. The Krause court 
then stated that the “right to an attorney’s fee follows as a mat- 
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ter of course, since the services rendered by the attorney are 
beneficial to the administration of the trust and the rights of the 
beneficiary and as such he is entitled to a proportionate award 
of an attorney’s fee.” Jd. at 593, 169 N.W.2d at 604. However, 
the Krause court also said that it was not holding that State 
Farm was 
bound by the contract for fees between the plaintiff’s 
attorney and the insured in the action against the tort-fea- 
sor. The allowance depends upon consideration of all of 
the circumstances including the nature of the contract with 
the insured and the amount and the nature of the services 
rendered, and the other principles relating to the award of 
attorney’s fees under the law. 
Id. at 596, 169 N.W.2d at 605-06. 

[3] In Moyer & Moyer v. State Farm Mut. Ins. Co., 190 Neb. 
174, 206 N.W.2d 644 (1973), the attorney of the injured plain- 
tiff in the underlying tort case filed suit, claiming entitlement to 
attorney fees for services rendered in allegedly creating a trust 
from which the insurer had obtained reimbursement of its sub- 
rogation. However, the Supreme Court held that the record 
failed to support a finding that the holder of the subrogation 
interest received “any substantial benefit from the services of 
the [injured party’s counsel)” because the insurer had been paid 
long before any fund was created by the efforts of the injured 
party’s counsel. Jd. at 177, 206 N.W.2d at 646. The underlying 
tort case in Moyer & Moyer occurred when Charles A. 
Reikofski rear-ended Amold L. Gruchow, causing a total loss of 
Gruchow’s vehicle, with the result that State Farm, the property 
damage insurer, paid $442.90 for property damage. However, 
Reikofski’s insurer had written to the State Farm adjuster advis- 
ing, “‘[T]his should be considered a case of liability, and an 
effort [should be] made to make settlement of the personal 
injury and property damage claims of [Gruchow].’” Jd. at 176, 
206 N.W.2d at 646. The Supreme Court held that “[t]he prop- 
erty damage claim was, for all practical purposes, a liquidated 
amount.” Jd. at 176-77, 206 N.W.2d at 646. Nearly 18 months 
before the case went to trial on the personal injury claim, 
Reikofski’s insurer had paid State Farm for the property dam- 
age. Thus, the court concluded that State Farm did not receive 
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“any substantial benefit from the services of the [injured party’s 
counsel,] and the district court’s award of a fee was reversed.” 
Id. at 177, 206 N.W.2d at 646. 

[4] From United Services Automobile Assn. v. Hills, 172 Neb. 
128, 109 N.W.2d 174 (1961), Krause v. State Farm Mut. Auto. 
Ins. Co., 184 Neb. 588, 169 N.W.2d 601 (1969), and Moyer & 
Moyer, supra, we summarize that the common fund doctrine 
applies when an attorney (1) expends time and effort in (2) cre- 
ating acommon fund in which others are interested, and (3) the 
party with the subrogation interest has substantially benefited 
from the attorney’s efforts in creating the fund. Additionally, the 
amount of the attorney fee awarded does not necessarily corre- 
spond with the contract between the attorney and the insured, 
but instead depends on the nature of the services rendered and 
the general considerations applicable to court awards of attorney 
fees. 

In this case, the evidence shows that Hauptman, O’Brien 
expended some effort to create a fund in which Milwaukee had 
a small interest. Milwaukee argues that Hauptman, O’Brien 
conferred no substantial benefit on it because liability was clear 
and the medical bills were a liquidated amount. However, the 
evidence shows nothing about the accident and does not demon- 
strate whether liability was obvious or razor thin, nor does the 
record reveal anything about the injury except that over $4,000 
in medical bills were incurred. Moreover, no evidence was pre- 
sented as to how Union viewed the case. Because Hauptman, 
O’Brien seeks the fee, it was its burden to prove entitlement to - 
the fee. Thus, it was Hauptman, O’Brien’s burden of proof to 
show that it did confer a substantial benefit on Milwaukee. 
O’Brien testified that his firm expended approximately 31 
hours in handling the claim, an unspecified portion of which 
was “paralegal time.” 

Milwaukee argues that it was not put on notice that there was 
a pending settlement and thus cannot be held to have acqui- 
esced in it. However, the stipulated facts show that Hauptman, 
O’Brien was sending Milwaukee Crouch’s medical bills, and 
O’Brien testified that a representative from Milwaukee called 
him to obtain Union’s address and to inform O’Brien of its sub- 
rogation interest. In light of this, we find it difficult to accept 


HAUPTMAN, O’BRIEN v. MILWAUKEE GUARDIAN 67 
Cite as 7 Neb. App. 60 


Milwaukee’s argument that it was unaware of the actions being 
taken by Hauptman, O’Brien to resolve the claim and such 
“defense” is not part of our decision. 

The district court reasoned that “[t]here is no evidence that 
[Milwaukee] engaged in presenting the details of the claim, 
answered questions, engaged in the give and take of negotia- 
tions, or did anything else to produce recovery of $21,250.” The 
flaw in this reasoning lies in that Milwaukee is not interested in 
anything over $2,000. In short, whether Crouch gets $2,500 or 
$2.5 million, Milwaukee’s interest is the same—$2,000—which 
means that its approach to the case is materially different from 
that of Crouch’s lawyers, who are charged with collecting for 
all of her damages. Milwaukee’s concern was only with what 
might be called the “easy dollars,” i.e., the first $2,000. 

[5] The key to this case, and undoubtedly others similar to it, 
is the record created by counsel who seeks the fee, because the 
burden to prove entitlement to the fee is on counsel. The neces- 
sary evidence will obviously vary from case to case. But the 
evidence which shows that the holder of the subrogation inter- 
est received a substantial benefit from counsel’s efforts also 
coincidentally helps prove the factors for awards of attorney 
fees under Krause, supra. The general considerations for 
awards of attorney fees are well known: the services actually 
performed, the amount in controversy, the nature of the case, 
the results obtained, the extent of preparation of the case, the 
difficulty of the questions involved, the skill required, the cus- 
tomary charges of the bar for similar work, and the character 
and standing of the attorney. See Koehler v. Farmers Alliance 
Mut. Ins. Co., 252 Neb. 712, 566 N.W.2d 750 (1997). 

The proof of substantial benefit to Milwaukee is incomplete. 
Missing is evidence of the amount in controversy (over and 
above the medical bills which exceeded the $2,000), the diffi- 
culty of the questions involved (assessment of liability and dam- 
ages), and the nature of the case (for example, obvious liability 
with generous coverage versus questionable liability with mini- 
mum liability limits). In concluding that these are very material 
elements of Hauptman, O’Brien’s burden of proof, we bear in 
mind two important points: (1) While the common fund doctrine 
obligates a subrogated carrier to pay a fee, it does not make the 
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fee contract between the attorney and the insured automatically 
binding on the holder of the subrogation interest; and (2) in a 
case such as this, with $4,369.64 in medical bills and only 
$2,000 of medical coverage, there is little “contingent” about the 
recovery for the medical payments. Contingencies arise, for 
example, when liability of the tort-feasor is something other than 
obvious, when the defendant fails to reasonably settle the case, or 
where the injured parties’ damages exceed the liability coverage. 
See Shelter Ins. Cos. v. Frohlich, 243 Neb. 111, 498 N.W.2d 74 
(1993). The evidence in the record does not address these mat- 
ters. These are things that the trial court did not know, nor do we, 
but they are necessary to enable a court to decide the issue of 
whether a fee is owed and, if so, how much. Merely proving that 
time was spent on a case does not satisfy the prerequisite of the 
common fund doctrine as it has evolved. Under the common fund 
doctrine, the attorney is entitled to a fee “‘only where his ser- 
vices are rendered on behalf of, and are a benefit to, the common 
fund.’ ” United Services Automobile Assn. v. Hills, 172 Neb. 128, 
132, 109 N.W.2d 174, 177 (1961). 

Thus, for these reasons, we find that Hauptman, O’Brien 
failed to carry its burden of proving a substantial benefit to 
Milwaukee. Even if it could be said that a substantial benefit 
was proved, Hauptman, O’Brien failed to adduce evidence upon 
which the amount of a fee to which it might be entitled could be 
set. For these reasons, we reverse the decision of the district 
court and remand the matter for further proceedings consistent 
with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLANT, V. 
VINCENT PAUL RUBEK, APPELLEE. 
578 N.W. 2d 502 


Filed May 19, 1998. No. A-97-473. 


1. Courts: Jurisdiction: Appeal and Error. A trial judge has no authority to decide 
whether an appeal under Neb. Rev. Stat. § 29-2315.01 (Reissue 1995) may be taken, 
and a district judge’s refusal to sign an application for leave to docket the appeal does 
not deprive a higher appellate court of jurisdiction. 
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2. Rules of the Supreme Court: Records: Evidence: Appeal and Error. The request 
for a bill of exceptions shall specifically identify the evidence necessary to evaluate 
the issues on appeal, and where the claim is that a finding or conclusion is not sup- 
ported by the evidence, the bill of exceptions must include all evidence relevant to 
such finding or conclusion. 

3. Records: Appeal and Error. It is an appellant’s responsibility to present a record 
which supports the error assigned. 

4. Judgments: Appeal and Error. The trial court’s findings in a bench trial of a crim- 
inal case have the effect of a jury verdict and will not be set aside unless clearly 
erroneous, 

5. Convictions: Appeal and Error. A conviction in a bench trial of a criminal case is 
sustained if the evidence, viewed and construed most favorably to the State, is suffi- 
cient to support that conviction. 

6. Judgments: Appeal and Error. The standard of review in actions at law is that the 
appellate court is not to set aside factual findings unless clearly erroneous. 


Appeal from the District Court for Sarpy County, RONALD E. 
REAGAN, Judge, on appeal thereto from the County Court for 
Sarpy County, ROBERT C. WESTER, Judge. Exception overruled. 


Tricia A. Freeman, Deputy Sarpy County Attorney, for 
appellant. 


Thomas J. Garvey, Sarpy County Public Defender, and 
Gregory A. Pivovar for appellee. 


MILLER-LERMAN, Chief Judge, and S1evers and INBopy, Judges. 


PER CURIAM. 

Following the Sarpy County District Court’s reversal of the 
county court’s conviction of Vincent Paul Rubek for driving 
while under the influence of alcohol, the State was granted 
leave by this court to docket this appeal pursuant to Neb. Rev. 
Stat. § 29-2315.01 (Reissue 1995). According to the form sub- 
mitted by the State with its application for leave to docket this 
appeal, the basis or reason for the application is that the Sarpy 
County “District Court erred in reversing Defendant’s convic- 
tion [because the reversal was] due to insufficient evidence.” 

For the reasons recited below, the exception is overruled. 


PROCEDURAL HISTORY 
Rubek was tried in the county court on November 18 and 20, 
1996, and was found guilty of driving while under the influence 
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of alcohol, based on the arresting officer’s opinion of impair- 
ment. At trial, a videotape of the traffic stop and field sobriety 
tests was admitted into evidence. This conviction was reversed 
by the district court on March 12, 1997. 

In connection with its application for leave to docket the 
appeal filed in this court on April 3, 1997, the State had the 
clerk file a transcript of the lower court proceedings. This tran- 
script consists of various pleadings and orders in both the 
county court and the district court. Included in the transcript is 
the district court’s written order of March 12, 1997, reversing 
the county court’s finding of driving while under the influence, 
which order is the subject matter of the appeal before this court. 

This court granted leave to docket the appeal pursuant to 
§ 29-2315.01 on May 6, 1997. By letter dated August 25, 1997, . 
addressed to “Sarpy County District Court[,] Attn: Kathy 
Weber,” the Deputy Sarpy County Attorney asked that the 
addressee “please forward to the Court of Appeals the entire 
record from the County Court Complaint to the District Court’s 
Opinion and Order dated March 31, 1997, including the Bill of 
Exceptions and any and all exhibits.” No praecipe was filed in 
the district court directing the preparation and filing of a bill of 
exceptions of the proceedings in district court. 

The district court’s opinion and order of March 31, 1997, to 
which reference is made in the State’s August 25, 1997, letter, 
was issued in response to the State’s application for leave to 
docket the appeal, which was submitted to the district court for 
its review. The order states (1) that an error proceeding cannot 
be taken from a district court’s order pursuant to § 29-2315.01 
when the district court sits as an intermediate appellate court 
and (2) that, in any event, the application for leave to docket the 
appeal was not in conformity with the truth because, inter alia, 
it stated that the State intended to submit the “entire record” and 
that what is included in this expression is uncertain and not ade- 
quate for review. The district judge did not sign the application. 

On September 2, 1997, the bill of exceptions of the proceed- 
ings in county court, consisting of 129 pages of testimony, was 
filed in this court. This bill of exceptions bears a district court 
filing date of February 18, 1997, some 10 days prior to the dis- 
trict court’s hearing on the appeal from the county court, which 
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evidently took place on February 28, 1997. The bill of excep- 
tions from the county court does not bear an exhibit number or 
other indication that it was received in whole or in part at the 
hearing before the district court in connection with Rubek’s 
appeal to the district court. Also on September 2, 1997, an enve- 
lope containing county court exhibits 1 through 8, and 11 
through 13, consisting of the videotape of the traffic stop and 
documents generally pertaining to the maintenance of the rele- 
vant alcohol-testing devices, was filed in this court. Again, there 
is no indication on the envelope or on the exhibits that some or 
all of them were received by the district court in connection 
with its review of Rubek’s conviction in county court. There is 
no bill of exceptions from the proceedings conducted in district 
court on Rubek’s appeal. However, the district court’s order of 
March 12, 1997, reversing Rubek’s conviction does indicate 
that a hearing was held on February 28, 1997, that appearances 
were entered, and that the matter was taken under advisement. 

As noted above, in a written order of March 12, 1997, the 
district court reversed Rubek’s county court conviction for driv- 
ing while under the influence. In this order, the district court 
states that its review was for error on the record. The order 
details the considerable discrepancies between the officer’s 
description of Rubek’s performance on the field sobriety tests 
and the videotape of those field tests. The district court stated 
that the officer’s opinion that Rubek was driving while impaired 
was without sufficient foundation and concluded that the 
remainder of the evidence was insufficient to convict Rubek of 
driving while under the influence, and, accordingly, the district 
_ court reversed the conviction. Leave to docket an appeal from 
this ruling was granted by this court. , 


ASSIGNMENT OF ERROR 
The substance of the State’s assignment of error on appeal is 
that the district court erred in reversing Rubek’s conviction for 
driving while under the influence of alcohol based on insuffi- 
cient evidence. 


ANALYSIS 


The State presented the district court with an application for 
leave to docket an appeal. The district court found that the 
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application was improper and, according to the record on 
appeal, did not sign the application. We, nevertheless, granted 
leave to docket the appeal. 


Propriety of Applying for Leave to Docket Appeal Under 
§ 29-2315.01 From Order of District Court Sitting as 
Intermediate Appellate Court. 

The district court declined to sign the application for leave to 
docket an appeal and issued its March 31, 1997, opinion and 
order in lieu thereof. In this order, the district court notes that 
§ 29-2315.01 refers to appeals from the “trial court.” Based on 
this language, the district court concluded that § 29-2315.01 
limits appeals thereunder to appeals directly from the trial court 
to a higher appellate court but does not authorize appeals from 
the district court sitting as the intermediate appellate court. 
Since the district court was sitting as an intermediate appellate 
court in the instant case, it concluded that a district judge, sit- 
ting as an intermediate appellate judge, rather than as a trial 
judge, could not sign the application. The district court misper- 
ceives Nebraska jurisprudence. 

[1] In State v. Schall, 234 Neb. 101, 449 N.W.2d 225 (1989), 
the Nebraska Supreme Court rejected a position similar to that 
taken by the district court herein. In Schall, the Supreme Court 
stated that “[a]s used in § 29-2315.01, ‘trial court’ is merely a 
synonym for ‘district court.’” 234 Neb. at 105, 449 N.W.2d at 
228. Thus, an application for leave to docket an appeal under 
§ 29-2315.01 presented for signature to a district court sitting as 
an intermediate appellate court is proper. See State v. Schall, 
supra. Nebraska case law is replete with proceedings brought 
under § 29-2315.01 from district courts sitting as intermediate 
appellate courts. See, e.g., State v. Schall, supra; State v. 
Ziemba, 216 Neb. 612, 346 N.W.2d 208 (1984); State v. 
Connick, 5 Neb. App. 176, 557 N.W.2d 713 (1996). It has also 
been held that a trial judge has no authority to decide whether an 
appeal under § 29-2315.01 may be taken, and that a district 
judge’s refusal to sign an application for leave to docket the 
appeal does not deprive a higher appellate court of jurisdiction. 
State v. Wren, 234 Neb. 291, 450 N.W.2d 684 (1990). The dis- 
trict court’s view to the contrary was not correct. 
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Adequacy of Record for Proper Presentation and Review 
on Appeal. 

The county attorney may take exception to any ruling or 
decision of the court made during the prosecution of a cause by 
following the statutory procedure outlined in § 29-2315.01. 
This section provides various requirements both for seeking 
leave to docket the appeal and for the pursuit thereof after leave 
is granted. 

As an initial requirement under § 29-2315.01, the county 
attorney must present the application for leave to docket an 
appeal to the trial court within 20 days after the final order is 
entered, and if the trial court finds it in conformity with the 
truth, the judge of the trial court shall sign the same and shall 
further indicate thereon whether in his or her opinion the part of 
the record which the county attorney proposes to present to the 
appellate court is adequate for a proper consideration of the 
matter. The county attorney shall then present such application 
to the appellate court within 30 days from the date of the final 
order. Finally, § 29-2315.01 provides that “[i]f the application is 
granted, the county attorney shall within thirty days from such 
granting order a bill of exceptions in accordance with section 
29-2020 if such bill of exceptions is desired and otherwise pro- 
ceed to obtain a review of the case as provided in section 
25-1912.” 

[2] In conformance with the statutory requirement that the 
trial judge indicate the adequacy of the proposed record on 
appeal, the district court in this case correctly noted that the 
deputy county attorney’s statement on the application form that 
the State intended to submit “the entire record from Complaint 
to District Court’s Opinion and Order reversing Defendant’s 
conviction on Count I’ was an ambiguous designation. It 
lacked, inter alia, specificity as to the items to be supplied, and 
in view of the fact that the appellate issue was sufficiency of the 
evidence, it failed to designate the preparation of a bill of 
exceptions, which is ordinarily required in evaluating suffi- 
ciency claims. See Neb. Ct. R. of Prac. SB(1)b (rev. 1996) (pro- 
viding that request for bill of exceptions shall specifically iden- 
tify evidence necessary to evaluate issues on appeal, and where 
claim is that finding or conclusion is not supported by evidence, 
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bill of exceptions must include all evidence relevant to such 
finding or conclusion). Compare Shuck v. Jacob, 250 Neb. 126, 
548 N.W.2d 332 (1996). 

To comply with § 29-2315.01, following the granting of the 
application, the county attorney “shall within thirty days from 
such granting order a bill of exceptions in accordance with sec- 
tion 29-2020 if such bill of exceptions is desired and otherwise 
proceed to obtain a review of the case as provided in section 
25-1912.” In seeking the production of the bill of exceptions in 
the instant case, following the granting of the application by 
this court, the deputy county attorney did not comply with these 
provisions of § 29-2315.01 either as to timeliness or as to 
proper pleading form. 

The deputy county attorney did not order a bill of exceptions 
within 30 days of this court’s grant of leave. As noted above, 
leave was granted on May 6, 1997, and the deputy county attor- 
ney did not request that a record be prepared in connection with 
this appeal until August 25, 1997, by way of a letter to the dis- 
trict court asking that the record be forwarded to this court, 
including, inter alia, a bill of exceptions. This request was 
untimely. 

Under § 29-2315.01, where a bill of exceptions is “desired,” 
it shall be ordered in accordance with Neb. Rev. Stat. § 29-2020 
(Reissue 1995). Section 29-2020, found in the criminal code, 
provides that the “ordering, preparing, signing, filing, correct- 
ing, and amending of the bill of exceptions shall be governed by 
the rules established in such matters in civil cases.” Turning to 
the rules in civil cases, Neb. Rev. Stat. § 25-1140 (Reissue 
1995) provides that in an appeal taken from the district court, 
“the party appealing may order a bill of exceptions by filing in 
the office of the clerk of the district court a praecipe therefor 
within the time allowed .. . .” Thus, a praecipe for a bill of 
exceptions was required in the instant appeal, and none was 
filed. The letter of August 25, 1997, is not a praecipe because, 
inter alia, it did not conform to the requirements for proper 
pleadings found generally in Neb. Ct. R. of Dist. Cts. 3 (rev. 
1996). 

As noted above, in the instant case, the deputy county attor- 
ney did not file a praecipe for the bill of exceptions, but, 
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instead, wrote a letter requesting the “entire record from the 
County Court Complaint to the District Court’s Opinion and 
Order dated March 31, 1997, including the Bill of Exceptions 
and any and all exhibits.” Although we acknowledge that this 
letter requests a bill of exceptions, it is not a praecipe which, 
pursuant to §§ 29-2315.01, 29-2020, and 25-1140, was required 
to be filed. No bill of exceptions covering the district court’s 
proceedings, if one was made, was filed in this court for our 
review in connection with this appeal. 

[3] It is well settled that it is an appellant’s responsibility to 
present a record which supports the error assigned. Sanwick v. 
Jenson, 244 Neb. 607, 508 N.W.2d 267 (1993). See, also, Kraft 
v. Mettenbrink, 5 Neb. App. 344, 559 N.W.2d 503 (1997). Where 
sufficiency of the evidence is at issue, “the bill of exceptions 
must include all evidence relevant to the finding or conclusion.” 
Neb. Ct. R. of Prac. SB(1)b. See, generally, Flood v. Keller, 214 
Neb. 797, 336 N.W.2d 549 (1983); Boosalis v. Horace Mann 
Ins. Co., 198 Neb. 148, 251 N.W.2d 885 (1977). Compare State 
v. Golgert, 223 Neb. 950, 395 N.W.2d 520 (1986) (holding in 
proceeding under § 29-2315.01 that where issue on appeal was 
limited to sufficiency of allegations of elements of crime in 
complaint, bill of exceptions was unnecessary). 

This court is aware of Neb. Rev. Stat. § 25-2733(2) (Reissue 
1995), which provides that, in connection with appeals from 
county court to district court, a bill of exceptions filed in district 
court before the district court hearing shall be considered admit- 
ted into evidence at the hearing on the appeal to district court 
unless the district court in response to objections excludes some 
or all of it. Referring to the record before us, we note that the 
bill of exceptions of the county court proceedings which is on 
file with this court was filed in district court on February 18, 
1997, and that, referring to the district court’s order reversing 
Rubek’s conviction for driving while under the influence, a 
hearing was apparently held in district court on February 28, 
1997, thereby meeting the timing requirement of § 25-2733(2). 
It is clear from the district court’s opinion and order of March 
12, 1997, that the district court reviewed the officer’s testimony 
contained in the bill of exceptions from the county court and 
reviewed the videotape of the traffic stop in reaching its con- 
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clusion that the evidence was insufficient to establish guilt 
beyond a reasonable doubt. 

In Blaha GMC-Jeep, Inc. v. Frerichs, 211 Neb. 103, 317 
N.W.2d 894 (1982), the Nebraska Supreme Court held, after the 
effective date of § 25-2733(2), inter alia, on fairness grounds, 
that an incomplete bill of exceptions of district court proceed- 
ings was sufficient for appellate purposes under the facts of that 
case. Recently, in State v. Stott, 6 Neb. App. 677, 576 N.W.2d 
843 (1998), this court was able to evaluate an appeal because 
the bill of exceptions, although not requested in the praecipe, 
was nevertheless filed with this court and available for review. 
Accordingly, we conclude that although there is no bill of 
exceptions from the February 28, 1997, hearing with the district 
court sitting as an intermediate appellate court, and although 
none was specifically requested by the State in this appeal, the 
record provided on appeal, including the county court bill of 
exceptions containing the officer’s testimony, exhibit 1 thereto, 
being the videotape of the traffic stop, and the district court’s 
opinion and order of March 12, 1997, reversing Rubek’s con- 
viction for lack of evidence of impairment, are sufficient for us 
to review this appeal. 


Propriety of District Court’s Order of March 12, 1997. 

The district court wrote a detailed opinion and order dated 
March 12, 1997, in which it properly stated, inter alia, that its 
standard of review was for error on the record. The court cor- 
rectly noted that the county court’s finding of driving while 
intoxicated was based on the officer’s opinion that Rubek was 
impaired. According to the officer’s testimony in county court, 
his opinion of Rubek’s impairment was “strictly based on the 
field sobriety testing at the roadside.” On redirect, the officer 
added that Rubek did not “exactly follow my directions, which 
indicated some level of impairment . .. .” 

In its March 12, 1997, order, the district court found the offi- 
cer’s testimony regarding Rubek’s performance on the field 
sobriety tests to be inconsistent with the videotape. The court 
stated that the “videotape shows each individual flaw to be rel- 
atively minor or nonexistent. On the tape, Defendant does not 
appear to be stumbling, slurring his speech, or in any way 
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demonstrating a lack of control.” Thus, for example, in the heel- 
to-toe walk, the officer stated that Rubek stepped off the imagi- 
nary line at step four and raised his arms trying to maintain his 
balance. However, a review of the videotape at the hour of 
21:40:46 on June 24, 1996, which includes the fourth step, does 
not reveal the misstep or Rubek’s raising his arms. The officer 
further testified that Rubek pivoted in the wrong direction at the 
end of the first nine heel-to-toe steps. However, although a bit 
out of focus, the videotape seems to show at 21:41:02 that 
Rubek turned in a counterclockwise direction, just as the officer 
had demonstrated in his instructions at 21:40:30-33. The officer 
testified that Rubek missed the imaginary line in steps 5, 6, and 
7 in the second set of heel-to-toe steps and raised his arms on 
counts 5, 6, and 7, whereas the videotape does not show at 
21:41:03-06 that Rubek raised his arms on the second set of 
steps 5, 6, and 7. With respect to the test involving counting by 
ones from 1,001 upward while standing on one foot, the officer 
testified that Rubek raised his arms at the count of 1,011 
through 1,020, whereas the videotape, starting at 21:42:03-04, 
seems to show that Rubek raised his arms only at 1,011 and 
1,012. With respect to the test in which Rubek was asked to 
touch the tip of his finger to the tip of his nose, the angle at 
which the videotape was recorded does not clearly depict depth, 
and the place where his finger touched is not clear. With respect 
to reciting the alphabet, the officer described Rubek’s errors, 
which appear to comport with the videotape. It is undisputed 
that Rubek had a 12th grade education; that he did not fumble 
for his driver’s license, proof of insurance, or registration when 
initially stopped; and that he was positioned facing oncoming 
traffic with its lights on during the majority of the field sobriety 
tests. 

The district court, sitting as an intermediate appellate court, 
found that the officer’s opinion of impairment was without 
foundation and, therefore, concluded that the evidence was 
insufficient to sustain Rubek’s conviction for driving while 
under the influence. The district court found in effect that the 
county court’s finding of impairment was clearly erroneous. 

[4,5] It is well settled that the trial court’s findings in a bench 
trial of a criminal case have the effect of a jury verdict and will 
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not be set aside unless clearly erroneous. State v. Emrich, 251 
Neb. 540, 557 N.W.2d 674 (1997). A conviction in a bench trial 
of a criminal case is sustained if the evidence, viewed and con- 
strued most favorably to the State, is sufficient to support that 
conviction. State v. Christner, 251 Neb. 549, 557 N.W.2d 707 
(1997). 

[6] We are aware that in Aken v. Nebraska Methodist Hosp., 
245 Neb. 161, 511 N.W.2d 762 (1994), the Nebraska Supreme 
Court overruled State Farm Mut. Auto. Ins. Co. v. Budd, 185 
Neb. 343, 175 N.W.2d 621 (1970), and Dugdale of Nebraska v. 
First State Bank, 227 Neb. 729, 420 N.W.2d 273 (1988), to the 
extent they invited appellate courts to reweigh evidence. In so 
doing, the Aken court reiterated that the appellate court is not to 
set aside factual findings unless clearly erroneous, unless the 
proper standard of review is de novo on the record. See, also, 
Foreman v. State, 240 Neb. 716, 483 N.W.2d 752 (1992). In the 
instant case, the district court, sitting as an intermediate appel- 
late court, did not have a de novo standard of review, but was 
charged with reviewing the case for error on the record and, 
pursuant to the proper standard, set aside the county court’s 
findings as clearly erroneous. We have reviewed the district 
court’s March 12, 1997, opinion and order for error on the 
record, and we find none. 

EXCEPTION OVERRULED. 


SHARON L. DAVIS, APPELLEE, V. LOUIS F. Davis, JR., APPELLANT. 
578 N.W. 2d 907 


Filed May 19, 1998. No. A-97-698. 


1. Modification of Decree: Visitation: Appeal and Error. Modification of dissolution 
decrees and child visitation orders are matters initially entrusted to the discretion of 
the trial court, whose decisions are to be reviewed on appeal de novo on the record 
and will be affirmed absent an abuse of discretion. 

2. Appeal and Error. In conducting a de novo review, an appellate court reaches a con- 
clusion independent of the trial court, but where credible evidence is in conflict on a 
material issue of fact, the appellate court considers and may give weight to the fact 
that the trial court heard and observed the witnesses and accepted one version of the 
facts rather than another. 
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3. Visltation. The primary consideration in all visitation disputes is the best interests of 
the child, and the child’s best interests surpass considerations of strictly legal rights of 
the parents. 

4. Trial: Evidence: Appeal and Error. The matter of permitting a party to withdraw 
his or her rest is within the trial court’s discretion, and the trial court’s ruling will not 
be disturbed on appeal absent an abuse of that discretion. 

5. Attorney Fees: Appeal and Error. On appeal, a trial court’s decision awarding or 
denying attorney fees will be upheld absent an abuse of discretion. 

6. Expert Witnesses: Fees. A witness who testifies as an expert on a subject requiring 
special knowledge and skill is, in the absence of a contract for those services, entitled 
only to the statutory witness fee set out in Neb. Rev. Stat. § 33-139 (Reissue 1993). 


Appeal from the District Court for Washington County: 
Darvip D. Quist, Judge. Affirmed in part, and in part reversed 
and remanded with directions. 


Howard Fredrick Hahn and Alison L. McGinn, of Gross & 
Welch, P.C., and Steven J. Lustgarten, of Lustgarten and 
Roberts, for appellant. 


Jeffrey B. Farnham and James T. Gleason, of Stalnaker, 
Becker, Buresh, Gleason & Farnham, P.C., for appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and IrwIN, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 


Louis F. Davis, Jr., appeals from an order of the district court 
modifying the dissolution decree which dissolved his marriage 
to Sharon L. Davis. Louis and Sharon both sought modification 
of the visitation provisions of the decree. On appeal, Louis chal- 
lenges the new visitation order, the court’s ruling denying Louis’ 
motion to withdraw rest, and the fees awarded to Sharon 
by the court. For the reasons stated herein, we affirm in part, 
and in part reverse and remand with directions. 


II. BACKGROUND 
Louis and Sharon’s marriage was dissolved on June 16, 1994. 
Pursuant to the dissolution decree, Sharon received custody of 
the parties’ one minor child, Kelly. Louis was granted visitation 
rights. On January 31, 1996, Louis filed an amended petition to 
modify the decree. Louis alleged inflexibility by Sharon con- 
cerning the visitation order and sought to have the visitation 
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order modified. Sharon filed a response and a cross-application 
to modify, also seeking to have the visitation order modified. 

A hearing was conducted on the parties’ applications for 
modification January 21 through 23, 1997. Each party called a 
psychologist to recommend an appropriate visitation schedule. 
In addition, Sharon called Dr. Jack Stark, who is Kelly’s treat- 
ing psychologist, to testify as to the effect the proposed visita- 
tion schedules would have on Kelly. At the conclusion of the 
hearing, the court modified the visitation order and entered a 
new order substantially in conformance with the recommenda- 
tions of Sharon’s psychologist. 

On May 27, 1997, a hearing was held on Louis’ motion to 
withdraw rest and on Sharon’s application to have Louis pay her 
attorney and expert witness fees. Louis sought to withdraw his 
rest and have a continuance to prepare additional evidence, 
alleging that there was evidence that Dr. Stark provided untruth- 
ful testimony during the hearing and that there was evidence that 
Sharon had consulted with additional experts who had not 
been properly disclosed during discovery. After receiving affi- 
davits in favor and in opposition to the motion, the court denied 
Louis’ motion. After hearing testimony on Sharon’s application 
for fees, the court awarded her $47,558.76 of her attorney fees 
and $6,480 of Dr. Stark’s fee. The court denied Sharon’s request 
to have Louis pay the fees of Dr. Stark’s personal attorney who 
was present with Dr. Stark throughout the proceedings. Louis 
filed this timely appeal. 


Il. ASSIGNMENTS OF ERROR 

On appeal, Louis has assigned four errors. First, Louis 
asserts that the district court abused its discretion in modifying 
the visitation order in the manner in which it did. Second, Louis 
asserts that the district court erred in denying his motion to 
withdraw rest. Third, Louis asserts that the district court erred 
in awarding fees for Dr. Stark. Finally, Louis asserts that the 
district court erred in awarding Sharon attorney fees. 


IV. ANALYSIS 


1. MODIFICATION OF VISITATION 
At the hearing on the parties’ applications for modification, 
each party called a psychologist to testify and make recommen- 
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dations for an appropriate visitation order. Dr. Cynthia Topf 
testified on behalf of Louis and made a recommendation. Dr. 
Robert Townsend testified on behalf of Sharon and made a 
recommendation. The court entered a visitation order which was 
substantially in conformance with Dr. Townsend’s 
recommendation. 

[1-3] Modification of dissolution decrees and child visitation 
orders are matters initially entrusted to the discretion of the trial 
court, whose decisions are to be reviewed on appeal de novo on 
the record and will be affirmed absent an abuse of discretion. 
Smith-Helstrom v. Yonker, 253 Neb. 189, 569 N.W.2d 243 
(1997); Palmer v. Palmer, 249 Neb. 814, 545 N.W.2d 751 
(1996). A judicial abuse of discretion requires that the reasons 
or rulings of a trial judge be clearly untenable, unfairly depriv- 
ing a litigant of a substantial right and a just result. Davidson v. 
Davidson, 254 Neb. 357, 576 N.W.2d 779 (1998). In conduct- 
ing a de novo review, an appellate court reaches a conclusion 
independent of the trial court, but where credible evidence is in 
conflict on a material issue of fact, the appellate court considers 
and may give weight to the fact that the trial court heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Smith-Helstrom v. Yonker, supra. The pri- 
mary consideration in all visitation disputes is the best interests 
of the child, and the child’s best interests surpass considerations 
of strictly legal rights of the parents. Jn re Interest of Teela H., 
4 Neb. App. 608, 547 N.W.2d 512 (1996). See, also, Neb. Rev. 
Stat. § 42-364 (Cum. Supp. 1994). 

In the present case, the parties stipulated that a material 
change of circumstances had occurred and that there was a need 
for modification. Although we do not comment on the propriety 
of such a stipulation, we do note that the only issue raised on 
appeal in this assignment of error is whether the court abused its 
discretion in entering the modification order and in finding that 
Kelly’s best interests would be served by the order. 

According to the record, subsequent to the original visitation 
order, Kelly began school. It is apparent that the court had con- 
cerns about the potential impact on Kelly of Louis’ having 
extended visitation periods of several days at a time during the 
school year and whether such visitation would disrupt Kelly’s 


82 7 NEBRASKA APPELLATE REPORTS 


routine and be detrimental to her education. Dr. Topf testified 
that Kelly would not suffer any problems from such extended 
visitation, but Dr. Townsend suggested that such extended visi- 
tation would be detrimental to Kelly. Accordingly, Dr. 
Townsend recommended making the extended visitation peri- 
ods entirely during the summer or other vacation periods. 

Dr. Townsend testified and recommended essentially the vis- 
itation schedule that the district court entered. On the record 
before us, we cannot conclude that the district court abused its 
discretion in modifying the decree and entering the new visita- 
tion order in this case. This assigned error is without merit. 


2. MOTION TO WITHDRAW REST 

After the conclusion of the hearing, Louis filed a motion to 
withdraw rest and to have a continuance. Louis’ motion was 
based on two allegations. First, Louis alleged that Dr. Stark was 
untruthful in testifying that he had conducted no psychological 
tests on Kelly. Specifically, Louis alleged that fee requests sub- 
mitted by Sharon included an itemized statement of Dr. Stark’s 
bill, which included time for “‘[p]sychological testing .. .’” 
despite Dr. Stark’s specific testimony at the hearing that he per- 
formed no psychological testing on Kelly. Second, Louis 
alleged that Sharon had consulted several child psychiatrists 
without disclosing them in discovery, despite specific inter- 
rogatories on the issue. According to Louis, Sharon’s fee 
request included costs associated with speaking to several child 
psychiatrists, but Sharon’s response to an interrogatory con- 
cerning experts consulted by Sharon did not disclose any of the 
psychiatrists. 

[4] The matter of permitting a party to withdraw his or her 
rest is within the trial court’s discretion, and the trial court’s rul- 
ing will not be disturbed on appeal absent an abuse of that dis- 
cretion. State v. Thomas, 236 Neb. 84, 459 N.W.2d 204 (1990); 
Corman v. Musselman, 232 Neb. 159, 439 N.W.2d 781 (1989); 
Jessen v. DeFord, 3 Neb. App. 940, 536 N.W.2d 68 (1995). Dr. 
Stark testified by affidavit that the “psychological testing” 
which appears on his itemized bill was for testing of Sharon, not 
Kelly, and that his testimony was not untruthful at the hearing. 
The record also indicates that Sharon’s attorneys contacted 
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numerous child psychiatrists about the possibility of their 
appearing as experts for Sharon at the hearing, that Sharon’s 
attorneys explained to each of them the nature of the case, the 
time commitment that would be involved, and the likelihood of 
rigorous cross-examination by Louis’ attorneys at the hearing. 
Each of the psychiatrists refused to become involved. As such, 
they were not disclosed as experts whom Sharon had “con- 
sulted” or received an opinion from. On the basis of this record, 
the district court did not abuse its discretion in denying Louis’ 
motion. This assigned error is without merit. 


3. ATTORNEY FEES 

In her motion for fees, Sharon requested an order from the 
court ordering Louis to pay her attorney fees, as well as expert 
witness fees and costs. At the hearing on the motion, the parties 
stipulated that the fees charged by Sharon’s attorneys were rea- 
sonable and that the number of hours billed by Sharon’s attor- 
neys was reasonable. Sharon sought $79,264.60 in attorney fees, 
and the court awarded her $47,558.76 in attorney fees. 

[5] On appeal, a trial court’s decision awarding or denying 
attorney fees will be upheld absent an abuse of discretion. 
Greenwalt v. Wal-Mart Stores, 253 Neb. 32, 567 N.W.2d 560 
(1997); Rapp v. Rapp, 252 Neb. 341, 562 N.W.2d 359 (1997); 
Shockley v. Shockley, 251 Neb. 896, 560 N.W.2d 777 (1997). As 
noted, the parties stipulated that the fees and the number of 
hours billed were reasonable. There is nothing in the record 
from which we could conclude that the award of attorney fees in 
this case was an abuse of discretion. This assigned error is 
without merit. 


4. EXPERT WITNESS FEES 

In her motion for fees, Sharon requested an order from the 
court ordering Louis to pay her attorney fees, as well as expert 
witness fees. We can determine from the hearing on the motion 
for fees that Sharon sought to have Louis pay Dr. Stark’s fees, 
as well as the fees charged by Robert Woody, who was Dr. 
Stark’s personal attorney during the course of these proceed- 
ings. The court denied her request for Woody’s fees, and we 
need not comment further on that request. The court ordered 
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Louis to pay $6,480 of Dr. Stark’s fees, which Louis challenges 
in this appeal. 

[6] The Nebraska Supreme Court has noted that it has long 
been the rule in this state that a witness who testifies as an 
expert on a subject requiring special knowledge and skill is, in 
the absence of a contract for those services, entitled only to the 
statutory witness fee set out in Neb. Rev. Stat. § 33-139 
(Reissue 1993). Lockwood v. Lockwocd, 205 Neb. 818, 290 
N.W.2d 636 (1980). See, also, Kliment v. National Farms, Inc., 
245 Neb. 596, 514 N.W.2d 315 (1994). In the present case, the 
record does not indicate that Sharon and Dr. Stark had any con- 
tract for Dr. Stark’s preparation and testimony in this case. 

The record indicates that Dr. Stark was Kelly’s treating psy- 
chologist throughout these proceedings, from the time of the 
original dissolution through the time of the hearing on the appli- 
cations for modification. Apparently, Dr. Stark felt that Louis’ 
attorneys had been unduly harsh during cross-examination at 
the dissolution trial, and he was reluctant to be involved in the 
modification proceedings. In fact, he refused to be involved at 
all unless his personal attorney, Woody, could be present when- 
ever he was testifying, in deposition or at the hearing. 
According to Dr. Stark’s testimony at the hearing, he was sub- 
poenaed to appear on Sharon’s behalf. In response to specific 
questions by Louis’ attorney as to whether he had been retained 
or hired to testify at the hearing, Dr. Stark repeatedly stated that 
he was subpoenaed to testify as Kelly’s treating psychologist, 
and he did not acknowledge being retained or hired to testify. 

On the record before us, we find no evidence of a contract 
between Sharon and Dr. Stark for his preparation and appear- 
ance at the hearing. Additionally, the circumstances in the 
record suggest that no such contract existed. Contra Lockwood 
v. Lockwood, supra. As such, we conclude that on the record 
before us Louis cannot be required to pay more than the statu- 
tory witness fee for Dr. Stark’s appearance on Sharon’s behalf 
and that the matter must be remanded to the district court for a 
determination of how much Dr. Stark is entitled to pursuant to 
§ 33-139. 

We also note that Louis has argued on appeal that Sharon is 
not entitled to have more than the statutory fee paid for Dr. 


DAVIS v. DAVIS 85 
Cite as 7 Neb. App. 78 


Stark because Dr. Stark testified that he was appearing as a fact 
witness only, not as an expert to make any recommendations on 
visitation, and because the only evidence concerning the rea- 
sonableness of Dr. Stark’s fee was the testimony at the fee hear- 
ing of one of Sharon’s attorneys. In light of our resolution above 
that Dr. Stark is entitled only to the statutory fee, we need not 
belabor the merits of these arguments by Louis. We note, how- 
ever, that Dr. Stark did provide expert testimony at the trial. 
Additionally, although Sharon’s attorney’s testimony that he 
had hired only two psychologists in the previous 5 years did not 
establish adequate foundation for him to properly opine as to 
the reasonableness of Dr. Stark’s fees, the present state of 
jurisprudence in Nebraska does not appear to require such evi- 
dence of reasonableness in equity proceedings. See Grady v. 
Grady, 204 Neb. 595, 284 N.W.2d 402 (1979). 

Regardless of whether Dr. Stark is characterized as an expert 
and whether there was any evidence that his fees were reason- 
able, because the record does not indicate the presence of any 
special contract, Louis cannot be ordered to pay more than the 
statutory witness fee established in § 33-319. The case is 
remanded with directions to the district court to enter an order 
consistent with our discussion herein. 


Vv. CONCLUSION 
Louis’ assigned errors regarding the modification order, the 
court’s order denying Louis’ motion to withdraw rest, and the 
court’s award of attorney fees are all without merit. Because 
there is no evidence of a contract for Dr. Stark’s services, the 
court’s award of Dr. Stark’s fees is reversed, and the case is 
remanded with directions to enter an appropriate fee pursuant to 
§ 33-139. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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Convictions: Sentences: Ordinances: Appeal and Error. When a defendant 
appeals a conviction and sentence under a municipal ordinance, claiming insuffi- 
ciency of the evidence and excessiveness of the sentence, an appellate court’s con- 
sideration of the assignments of error requires examination of the specific ordinance 
involved. 

Ordinances: Judicial Notice: Appeal and Error. An appellate court will not take 
judicial notice of an ordinance not in the record but assumes that a valid ordinance 
creating the offense charged exists, that the evidence sustains the findings of the trial 
court, and that the sentence is within the limits set by the ordinance. 
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preempted. 
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Ordinances. An ordinance may not permit or license that which a statute forbids or 
prohibits, and vice versa. 

Restitution. Neb. Rev. Stat. § 29-2280 (Reissue 1995) sets forth a state policy 
regarding the rights afforded to persons ordered to make restitution. 

Ordinances: Records: Statutes: Presumptions: Appeal and Error. In order to 
apply the ordinance rule consistently, when a relevant ordinance or ordinances are not 
in the record, an appellate court must presume the ordinances are consistent with state 
law. 

Pleas: Proof. While in order for a defendant to enter a voluntary and intelligent plea 
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MILLER-LERMAN, Chief Judge, IRWIN and INBopy, Judges. 


IrwIN, Judge. 
I. INTRODUCTION 

David E. Salisbury appeals his conviction and sentence for 
theft by unlawful taking, in violation of § 20-151 of the Omaha 
Municipal Code. Generally, Salisbury contends that it was 
improper for the county court for Douglas County to order that 
he pay restitution in the amount of $2,577. We note that the 
ordinances under which Salisbury was charged and sentenced 
are not in the record before us. For the reasons stated below, we 
affirm. 


I]. FACTUAL BACKGROUND 

On October 3, 1996, Salisbury was charged in the county 
court for Douglas County with theft by unlawful taking in vio- 
lation of § 20-151 of the Omaha Municipal Code. The com- 
plaint provides that on or about August 26, Salisbury “did, 
unlawfully, purposely or knowingly take, use or exercise con- 
trol over the property of another person FIRST NATIONAL 
BANK, with the intent to deprive said person, temporarily or 
permanently, of such property or its use, contrary to the City 
Ordinance of the City of Omaha... .” 

On January 3, 1997, Salisbury entered a plea of no contest. 
Before the court accepted his plea, the court advised Salisbury 
of the rights he would waive by pleading no contest and 
informed Salisbury that the penalties for the offense included 
up to 6 months in jail, a $500 fine, or both. The State provided 
a factual basis for the plea. According to the State, the offense 
occurred between August and October 1996 at First National 
Bank of Omaha (bank) where Salisbury was employed as a 
security guard. A video camera recorded Salisbury scooping 
coins totaling $484 out of a coin-sorting machine at the bank on 
October 8. The total amount of shortages from that machine 
from August 26 through October 8 was $2,577. The prosecutor 
stated further that the evidence of Salisbury’s responsibility for 
the thefts prior to October 8 was his employment at that branch 
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during the relevant time period and his statement to a bank 
investigator after the October 8 theft that in the past he had con- 
verted the coins to dollar bills. The State also offered the police 
report. Thereafter, the court accepted Salisbury’s plea. 

The case proceeded to sentencing. Salisbury’s attorney stated 
that Salisbury was willing to make restitution. When a discus- 
sion ensued regarding the amount of restitution owed, Salisbury 
admitted that he took $484 but denied that he had taken addi- 
tional money. A restitution hearing was then held to determine 
the amount owed. A fraud investigator with the bank testified 
that $2,577 was the amount taken from the coin-sorting 
machine at the bank from August to October 1996. After hear- 
ing the evidence, the court found the bank’s loss to be $2,577. 

The court sentenced Salisbury to 180 days’ probation. He 
was also ordered to make restitution in the amount of $2,577 
and to pay a $150 fine. Upon Salisbury’s appeal to district court, 
the district court affirmed his conviction and sentence. This 
appeal timely followed. 


Ill. ASSIGNMENTS OF ERROR 
Salisbury assigns and argues that the amount of restitution 
exceeded the amount allowed by Nebraska statute. He also 
assigns and argues that he was not adequately advised prior to 
his plea that he could be ordered to pay restitution. 


IV. ANALYSIS 


1. RESTITUTION 

Salisbury argues that Nebraska statutes regarding restitution 
apply and, particularly, that Neb. Rev. Stat. § 29-2280 (Reissue 
1995) was not complied with in this case. He contends that the 
county court’s order that he pay $2,577 in restitution was 
improper under § 29-2280 because that figure includes losses 
sustained by the bank that were not the direct result of the 
offense for which he was convicted. Salisbury concludes that he 
could be ordered to make restitution of only $484, which repre- 
sents the loss incurred by the bank as a result of the theft of 
October 8, 1996. 

[1,2] We note that Salisbury was convicted and sentenced for 
violating a municipal ordinance. Salisbury failed to offer the rel- 
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evant ordinances at the trial court level, and they are not in the 
record before us. See, State v. Hill, 254 Neb. 460, 577 
N.W.2d 259 (1998) (assuming that material allegations in long- 
form complaint reflect substantive content of ordinances 
charged); State v. Bush, 254 Neb. 260, 576 N.W.2d 177 (1998) 
(holding that appellate court will consider ordinances if offered 
as evidence at trial level or if included in transcript in record 
before court). Usually, when a defendant appeals a conviction 
and sentence under a municipal ordinance, claiming insuffi- 
ciency of the evidence and excessiveness of the sentence, an 
appellate court’s consideration of the assignments of error 
requires examination of the specific ordinance involved, and an 
appellate court will not take judicial notice of an ordinance not 
in the record but assumes that a valid ordinance creating the 
offense charged exists, that the evidence sustains the findings of 
the trial court, and that the sentence is within the limits set by 
the ordinance. State v. Buescher, 240 Neb. 908, 485 N.W.2d 192 
(1992); State v. King, 239 Neb. 853, 479 N.W.2d 125 (1992). 
This is known as the ordinance rule and normally disposes of an 
appeal when the record does not contain the applicable city 
ordinance. However, we address Salisbury’s argument because 
it is one of first impression in Nebraska. More particularly, the 
issue is whether the Nebraska restitution statute, § 29-2280, 
applies where a defendant is convicted of violating a municipal 
ordinance and is ordered to pay restitution. 


(a) City’s Authority to Legislate 

[3] The city of Omaha has the authority to enact ordinances 
pursuant to Nebraska statutes. Neb. Rev. Stat. § 14-102 (Cum. 
Supp. 1996) provides that a city such as Omaha shall have the 
power by ordinance to make and enforce all police regulations 
for the good government, general welfare, health, safety, and 
security of the city and its citizens. In the exercise of the police 
power, the city may pass all needful and proper ordinances and 
shall have the power to impose fines, penalties, and imprison- 
ment for the violation of any ordinance. Jd. Neb. Rev. Stat. 
§ 14-102.01 (Reissue 1997) provides that a “city of the 
metropolitan class may make all such ordinances . . . not incon- 
sistent with the general laws of the state . . . .” Generally, there 
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are two situations in which a city’s authority to enact law is lim- 
ited. We discuss these situations below. 


(b) State’s Preemption of Field 

[4] Although a city may enact ordinances criminalizing and 
punishing conduct, a city may not legislate in a field that the 
State has preempted. See State v. Belitz, 203 Neb. 375, 278 
N.W.2d 769 (1979), cert. denied 444 U.S. 933, 100 S. Ct. 278, 
62 L. Ed. 2d 191. Regarding the present case, the State of 
Nebraska has not specifically preempted the area of restitution. 
Section 29-2280 does not preclude governmental units other 
than the State from making any law, ordinance, or regulation 
relating to restitution. But see, Belitz, supra; Midtown Palace, 
Inc. v. City of Omaha, 193 Neb. 785, 229 N.W.2d 56 (1975) 
(holding that through enactment of Neb. Rev. Stat. § 28-926.33 
(Cum. Supp. 1974), State preempted field of regulation of 
obscenity where statute specifically stated that no municipality 
or other governmental unit shall make any law, ordinance, or 
regulation in that area). 


(c) Conflict With State Law 

[5,6] In addition, a city may not pass legislation which con- 
flicts, or is inconsistent, with state law. See Belitz, supra. An 
ordinance may not permit or license that which a statute forbids 
or prohibits, and vice versa. Cincinnati v. Thompson, 96 Ohio 
App. 3d 7, 643 N.E.2d 1157 (1994); Richfield City v. Walker, 
790 P.2d 87 (Utah App. 1990). See, generally, 62 C.J.S. 
Municipal Corporations § 145 (1949). 

[7] We conclude that § 29-2280 sets forth a state policy 
regarding the rights afforded to persons ordered to make restitu- 
tion. In particular, § 29-2280 provides, among other things, 
that unless the parties consent, a defendant may not be ordered 
to make restitution for losses sustained as a result of conduct for 
which the defendant was not convicted. A municipality or other 
governmental unit cannot permissibly enact laws inconsistent 
with the policy set forth in the state restitution statutes. See, 
Cincinnati, supra; Richfield City, supra; 62 C.J.S., supra, § 145. 

[8] We also conclude that in order to apply the previously 
mentioned ordinance rule consistently, we must presume the - 
ordinances are consistent with state law, because the relevant 
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ordinance or ordinances are not in the record. If the municipal 
ordinance under which Salisbury was charged was similar to the 
State statute concerning the same offense, for example, 
Salisbury could have properly been ordered to make restitution 
for $2,577. Neb. Rev. Stat. § 28-518(7) (Reissue 1995) provides 
that amounts taken pursuant to one scheme or course of conduct 
from one person may be aggregated to determine the classifica- 
tion of the offense. Based on the applicable law and the record 
before us, we conclude that the policy expressed in Neb. Rev. 
Stat. § 29-2280 et seq. (Reissue 1995) was complied with in this 
case. Salisbury’s contention to the contrary is without merit. 


2. ADVISEMENT OF PENALTIES 
Salisbury also argues that the county court did not properly 
advise him prior to the entry of his plea that restitution was a 
possible penalty for the offense charged. Our review of the 
record shows that he was not advised that restitution could be 
ordered, However, Salisbury’s attorney indicated that Salisbury 
was “more than willing to make restitution.” 
[9] In State v. Mentzer, 233 Neb. 843, 845-46, 448 N.W.2d 

409, 410-11 (1989), the Nebraska Supreme Court held that 

while in order for a defendant to enter a voluntary and 

intelligent plea of guilty, he or she must know the penalty 

for the crime to which he or she is pleading, and although 

it is preferable that such knowledge be imparted by the 

judge accepting the plea, it is nonetheless possible to 

prove the defendant’s knowledge by other means. 
See, also, State v. White, 238 Neb. 840, 472 N.W.2d 720 (1991). 
In Mentzer, supra, the sentencing court did not advise the 
defendant that restitution could be ordered, but the defendant 
advised the court through his attorney that he was willing to 
make restitution. The Nebraska Supreme Court concluded that 
the plea was proper because it was apparent from the record that 
the defendant had knowledge that restitution was a possible 
penalty for the crime of which he was convicted. As did the 
defendant in Mentzer, Salisbury indicated at sentencing, through 
his attorney, that he was willing to make restitution, establishing 
that he had knowledge of the possibility of restitution through 
“other means.” Therefore, the order of restitution was not 
improper on this basis. 
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3. VOLUNTARINESS OF PLEA 

[10] In his brief, Salisbury also argues that his plea was 
involuntary because he did not understand that he was charged 
with several thefts occurring from August to October 1996. 
Salisbury contends that he believed he was charged with and 
pleading to a single theft that occurred October 8. Salisbury did 
not assign the voluntariness of his plea as error. See Lange v. 
Crouse Cartage Co., 253 Neb. 718, 572 N.W.2d 351 (1998) 
(holding that assignments of error are to be strictly construed). 
In the absence of plain error, an appellate court considers only 
claimed errors which are both assigned and argued. Billups v. 
Troia, 253 Neb. 295, 570 N.W.2d 706 (1997); State v. McBride, 
252 Neb. 866, 567 N.W.2d 136 (1997). We have reviewed the 
record before us for plain error and find none. 


V. CONCLUSION 
For the reasons stated below, we affirm. 
AFFIRMED. 
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Appeal from the District Court for Douglas County: MICHAEL 
W. AMDoR, Judge. Affirmed. 


Matthew Stuart Higgins, of Cohen, Vacanti & Higgins, for 
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Kate D. Becker for appellee. 


Michelle Peters, of Child Support Services of Nebraska, for 
intervenor-appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwin, 
Judges. ; 


HANNON, Judge. 

This is an action for the modification of a divorce decree con- 
cerning child support. Mark Steven Foxvog and Donna Ann 
Foxvog were divorced in 1985, Donna was awarded custody of 
the couple’s two daughters, and Mark was ordered to pay child 
support. On March 31, 1995, the State of Nebraska filed a peti- 
tion for modification through intervention, requesting that 
Mark’s child support obligation be increased to conform with 
the Nebraska Child Support Guidelines. Mark filed a cross-peti- 
tion, alleging that his two children were not living with their 
mother, but, rather, with their stepfather, James Parsons. 
Essentially, Mark argued the children were emancipated, which 
constituted a material change in circumstances necessitating the 
cancellation of his child support obligations. We find the trial 
court did not err in determining the children were not emanci- 
pated, and we therefore affirm the court’s judgment. 


FACTUAL BACKGROUND 

The parties were married on August 26, 1977, and divorced 
on February 1, 1985. Two children were born of the marriage: 
Melissa, born August 31, 1977, and Michaela, born August 23, 
1979. In the original decree, Donna was awarded custody of 
both children, and Mark was awarded reasonable visitation and 
ordered to pay child support in the amount of $100 a month for 
each child from February 1, 1985, until January 1, 1986. The 
court ordered Mark to pay $150 per month per child from 
February 1, 1986, until each child reached the age of majority, 
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died, married, became self-supporting, or until further order of 
the court. 

In 1986, Donna married Parsons. In 1994, Donna and 
Parsons separated, and Donna has maintained a separate house- 
hold since that time. Donna and Parsons have not obtained a 
divorce because of religious reasons. At trial, Mark submitted 
exhibit 1, which shows that Melissa resided with Parsons alone 
from March 1994 to June 1995 and that Michaela resided with 
Parsons alone from March 1994 until trial. Donna testified that 
this living arrangement allowed Melissa and Michaela to con- 
tinue attending Omaha South High School. Additional facts will 
be discussed later in this opinion. 

On March 31, 1995, the State of Nebraska filed a petition for 
modification through intervention. The State requested that 
Mark’s child support obligation be increased to conform with 
the Nebraska Child Support Guidelines. 

On May 11, 1995, Mark filed an answer praying that the 
State’s petition be denied and dismissed and that the court 
award him reasonable attorney fees and other equitable relief. 
On July 19, 1995, Mark filed a cross-petition, alleging that the 
minor children were no longer in the physical possession of 
their mother or that they were in her possession to such a mini- 
mal extent that to have him pay child support to Donna would 
be unjust and inequitable. Specifically, Mark alleged that his 
daughter Michaela told him that she no longer lived with her 
mother and that her sister Melissa lived with Parsons until May 
1995. Mark alleged that such living arrangements constituted a 
significant change of circumstances, such that his child support 
obligation should be terminated. 

On August 17, 1995, Donna filed a reply, denying the chil- 
dren were not in her physical presence and denying that a sig- 
nificant change in circumstances had occurred to justify termi- 
nating Mark’s child support obligation. The reply also states: 

Respondent further states as an affirmative defense that 
the February 8, 1985 Decree ordering child support pro- 
vides that such support shall be payable until each child 
reaches the age of majority under Nebraska law, dies, mar- 
ries, becomes self-supporting or until further order. 
Petition has not alleged any of these events. 
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On February 2, 1996, Mark filed an amended cross-petition, 
alleging that both daughters were factually emancipated. Mark 
alleged that a significant change in circumstances had occurred 
and that his child support obligations should be terminated for 
the children that “the Court deems emancipated.” Mark also 
prayed that the court give him credit for the child support paid 
when the children were not in Donna’s care. 

At trial, the court found that exhibit 1 was an accurate 
description of the principal residence of each child for the peri- 
ods of time stated on the exhibit. The court found credible 
Donna’s testimony that at the time of separation, both girls 
wanted to live in South Omaha. The court also found that both 
children would have quit school had they not been allowed to 
attend Omaha South High School. The court found that Donna 
maintained virtually daily contact with Michaela and Melissa 
and had primary control over both children. The court also 
found that Donna had primary financial responsibility for and 
control over both children. 

With respect to emancipation, the court stated, “[T]here is no 
estrangement here between the children and either of their par- 
ents. More to the point, there is no doubt that Donna has con- 
tinued to be financially responsible for them, albeit with some 
unique living arrangements.” The court held that its factual con- 
clusion was that Michaela had not become emancipated as of 
the time of trial and that Melissa had reached the age of major- 
ity on August 31, 1996. 

The court found that Mark’s child support obligation should 
be modified retroactively to April 1, 1995, which is the month 
after the filing of the State’s application to modify. The court also 
found that because the Nebraska Child Support Guidelines were 
changed effective January 1, 1996, there should be a separate 
computation for 1995 for two children and a separate computa- 
tion for 1996 for two children until August 31, 1996. The court 
also held that because Melissa reached the age of majority on 
August 31, 1996, there should be a separate computation of child 
support for Michaela alone from and after September 1, 1996. 

The court ordered Mark to pay $380 per month for both chil- 
dren from April | until December 31, 1995. From January 1 
until August 31, 1996, Mark was ordered to pay $340 per month 
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for both children. After September 1, 1996, Mark was ordered 
to pay $277 per month for one child until she reaches the age of 
majority, becomes emancipated, dies, or until further order of 
the court. The court ordered Mark be given credit for any 
amounts paid during any of these periods. Mark filed a timely 
appeal to this court. 


ASSIGNMENTS OF ERROR 
Mark claims the lower court erred (1) in determining the 
children were not factually emancipated for any period of time 
and (2) in finding his child support obligation should not be ter- 
minated as a result of the finding that the parties’ children were 
not factually emancipated. 


STANDARD OF REVIEW 

(1] Modification of a dissolution decree, child visitation, and 
amount of child support are matters initially entrusted to the 
discretion of the trial court, whose decisions are to be reviewed 
on appeal de novo on the record and will be affirmed absent an 
abuse of discretion. Smith-Helstrom v. Yonker, 253 BED: 189, 
569 N.W.2d 243 (1997). 

An abuse of discretion exists when a judge, within ifie effec- 
tive limits of authorized judicial power, elects to act or refrain 
from acting, but the selected option results in a decision which 
is untenable and unfairly deprives a litigant of a substantial 
right or a just result in matters submitted for disposition through 
a judicial system. Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 
N.W.2d 615 (1995). 


ANALYSIS 
[2-4] The Nebraska Supreme Court has stated that whether 
there has been an emancipation is a question of fact, but what is 
emancipation is a question of law. Wulff v. Wulff, 243 Neb. 616, 
500 N.W.2d 845 (1993). Thus, we begin by discussing what 
constitutes emancipation. In Wulff, the Nebraska Supreme 
Court cited the following definitions: 
“{T]o emancipate means to free or release a child from the 
parental power, making the person released sui juris... . 
‘Emancipation,’ as the term is used in the law of parent 
and child, means the freeing of the child for the period of 
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its minority from the care, custody, control, and service of 
its parents. ... Complete emancipation gives to the minor 
his time and earnings and does away with the parent’s 
right of custody and control. . . . Emancipation occurs 
where the parent renounces all the legal duties and volun- 
tarily surrenders all the legal rights of his position to the 
child or to others. In determining whether a child has been 
emancipated, the intention of the parent governs. . . .” 

Id. at 620, 500 N.W.2d at 849-50. With these definitions in 

mind, we turn to whether the trial court abused its discretion in 

finding neither daughter was emancipated. 
Mark argues that “[t]he children should be determined to be 
emancipated during the above described dates because they 
were no longer under the custody, care or control of the [sic] 
Ms. Parsons.” Brief for appellant at 16. However, the evidence 
adduced at trial plainly contradicts this argument. At trial, 
Donna testified that although Melissa and Michaela spent the 
week with Parsons, she would see them frequently, if not daily, 
during the week and on weekends. Donna testified that she dis- 
ciplined the children by setting a curfew and requiring them to 
maintain good grades. Donna testified that she purchased food 
for the children, took care of their medical needs, and made 
decisions with respect to which school they would attend and 
where they would live. Donna also testified that school atten- 
dance was the only reason for her children’s living with 
Parsons. Donna testified: 
[T]hey [Michaela and Melissa] have always lived in South 
Omaha, more or less. . . . All their friends are down there 
and they would rather be with their friends. And, you 
know, I say that they — they probably would quit school 
if they couldn’t go to the school they wanted, because they 
have no friends out there in that school. 

In addition, Donna testified that neither child was financially 

independent and that both children were always living with 

Donna or Parsons. 

In sum, the evidence fails to establish either child was 
“‘free[d] . . . from the care, custody, control, and service of its 
parents,” nor can we say that Donna “‘renounc[ed her] legal 
duties and voluntarily surrender[ed] all the legal rights’ ” to her 
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children. See Wulff v. Wulff, 243 Neb. at 620, 500 N.W.2d at 
850. We note that Mark is not seeking custody, but merely to be 
relieved of the duty of supporting his children. In any event, we 
cannot say the trial court abused its discretion in finding neither 
child was emancipated. 

Any discussion of Mark’s second assignment of error con- 
cerning child support for the allegedly emancipated periods is 
unnecessary, as we have determined neither child was emanci- 
pated. The judgment of the lower court is affirmed. 

AFFIRMED. 
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CIty OF OMAHA, A MUNICIPAL CORPORATION, 
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Filed May 26, 1998. No. A-97-180. 


1, Judgments: Appeal and Error. In a revicw of a bench trial of a law action, a trial 
court’s factual findings have the effect of a jury verdict and will not be set aside on 
appeal unless they are clearly wrong. 

2. ___:___. The legal effect of a trial court’s factual findings in a bench trial of a law 

action is a question of law. 

—__:___. When reviewing a question of law, an appellate court reaches a conclu- 

sion independent of the lower court’s ruling. 

4. ___:____. Where the record demonstrates that the decision of the trial court is cor- 
rect, although such correctness is based on a different ground from that assigned by 
the trial court, the appellate court will affirm. 

5. Federal Acts: Employer and Employee: Wages. Under the Fair Labor Standards 
Act, an employer must pay a premium hourly wage rate of 1'4 times the regular 
hourly wage when an employce works beyond the statutory maximum hours, even if 
the extra work is not requested or demanded by the employer, so long as the 
employer knowingly permits it. 

6. Federal Acts: Employer and Employee. For purposes of the Fair Labor Standards 
Act, an employment relationship exists where, as a matter of economic reality, the 
employee is dependent upon that person for his or her livelihood. 

7. _: __. In determining whether an employer-employee relationship exists for 
purposes of the Fair Labor Standards Act, the court must consider the circumstances 
of the whole activity. 


8. ___:___. The Fair Labor Standards Act is to be construed liberally in favor of cov- 
erage by the act. 
9. : . An employer may incur overtime liability under the Fair Labor 


Standards Act even whcre an employee performs work for a separate employer, if the 
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interests of both employers are sufficiently entangled to create a joint employment 
relationship. 
10. : . A violation of the Fair Labor Standards Act is not willful unless the 


employer knew or showed reckless disregard for the matter of whether its conduct 
was prohibited by the statute. 

11. Federal Acts: Employer and Employee: Wages: Presumptions. There is a pre- 
sumption under the Fair Labor Standards Act of a 2-year backpay judgment unless 
the employer is shown to have willfully violated the act. 

12. Federal Acts: Employer and Employee: Wages: Damages: Proof. For purposes 
of the liquidated damages provision of the Fair Labor Standards Act, an employer 
may show good faith and reasonable belief by demonstrating that he or she outrightly 
and candidly engaged in the conduct shown to be a violation of the act but did so 
under a mistaken, although reasonable, belief that the conduct was in conformity 
with the law. 

13. Federal Acts: Employer and Employee: Damages. The Fair Labor Standards Act 
provides a court discretion to award no liquidated damages or to award an amount of 
liquidated damages less than the amount provided by 29 U.S.C. § 216(b) (1994), but 
only if the employer shows that he or she acted in good faith and that he or she had 
reasonable grounds for believing that he or she was not violating the act. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 


Herbert M. Fitle, Omaha City Attorney, and Thomas O. 
Mumgaard for appellant. 


Thomas F. Dowd, of Dowd & Dowd, for appellee. 
SIEVERS, MuES, and INBopy, Judges. 


INBopy, Judge. 

Michael Janda brought this action against the City of Omaha 
(City) pursuant to the Fair Labor Standards Act (FLSA), 29 
U.S.C. §§ 201 through 219 (1994), alleging he was entitled to 
overtime wages for work performed in 1993, 1994, and 1995. 
The Douglas County District Court awarded Janda back over- 
time wages for 1994 and 1995, plus taxable court costs and 
attorney fees. The City appeals, and Janda cross-appeals. For 
the reasons set forth below, we affirm in part, and in part reverse 
and remand with directions. 


I. STATEMENT OF FACTS 


Although the district court did not make a detailed finding of 
fact, most facts are not in dispute. It is uncontroverted that 
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Janda worked the hours for which he now claims overtime com- 
pensation, hours which, if deemed to have been worked in the 
employ of the City, would be compensated as overtime under 
FLSA. The parties agree Janda performed the work at City 
facilities during performances sponsored by outside promoters, 
after his regular City workday had ended. The City admits 
knowing Janda was working at those hours. 

At all times relevant, Janda was employed as public events 
engineer for the City. According to his job specification, Janda’s 
job duties included operation and maintenance of electrical and 
electronic equipment, stage properties, and related City-owned 
facilities, and responsibility for “determining safe and proper 
work methods for setting up and disassembling stage proper- 
ties, lighting and sound equipment, and for supervising . . . 
stage employees.” He was also responsible for operation and 
maintenance of heating and cooling equipment and other 
mechanical equipment. 

Janda’s regularly scheduled working hours, as public events 
engineer, were from 6 a.m. to 2 p.m. or from 5:30 a.m. to 1:30 
p.m., 5 days per week. When a major stage performance 
appeared in a City-owned facility, usually four or five times per 
month, Janda would work with the show’s promoters and per- 
sonnel to set up and operate City equipment in those facilities. 
Although he performed many tasks related to those perform- 
ances during his regular working hours, most show perform- 
ances were scheduled in the evenings, and Janda often worked 
at those performances after his regularly scheduled City work 
hours, sometimes until 2 or 3 a.m. 

From 1975 through 1995, Janda also served as the business 
agent for the International Alliance of Theatrical Stage 
Employees, Local 42, a stagehands union in which he served as 
hiring coordinator for show promoters seeking stagehands for 
local performances. Janda would also work at these perform- 
ances, after he had clocked out from his official City job. For his 
work at these performances, Janda was paid from the box office 
proceeds collected by the City. This was done through an inde- 
pendent entity with whom the City contracted to coordinate and 
settle expenses from performances. Originally, that entity was 
Ticket Services, which handled that task from 1981 through 
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1995, when it was succeeded by Complete Payroll Services, 
Inc. (Complete Payroll). Either Ticket Services or Complete 
Payroll would work with the promoters, keep wage and hour 
records, pay the City for use of the facility, pay other expenses, 
and issue paychecks. 

A City ordinance requires each employee seeking to work at 
a non-City job to complete a “Request for Approval of Outside 
Employment or Activity.” Three such forms completed by Janda 
were admitted into evidence: exhibits 9, 10, and 11. In exhibits 
9 and 10, forms completed on June 14, 1991, and June 18, 1992, 
respectively, Janda requested permission to work for Ticket 
Services as an outside employer and listed “officer in stagehand 
union” as other outside employment. In exhibit 11, completed 
on June 22, 1994, Janda requested permission to work for 
Complete Payroll and again listed “officer in stagehand union” 
as other outside employment. 

Exhibit 2, submitted without objection, is Janda’s calculation 
of the net overtime compensation to which he would be entitled 
if FLSA was found to have been violated. The City stipulated to 
the underlying calculations. According to exhibit 2, Janda was 
owed $2,309.04 for 1993, $2,550.40 for 1994, and $5,300.03 
for 1995, less credit for annual and sick leave time, for a total 
of $9,226.30. 

Following a 2-day trial, the trial court made no detailed fac- 
tual finding, finding simply that Janda’s testimony as to the ser- 
vices he performed was credible and that Janda “was not 
employed by two separate employers during the time that he 
claims he is due overtime compensation from the Defendant.” 
The trial court concluded that failing to pay Janda overtime 
compensation for those services was a violation of FLSA. The 
trial court awarded Janda the stipulated overtime compensation 
for 1994 and 1995, totaling $7,237.76. The court declined to 
award overtime compensation for 1993 or to award liquidated 
damages. The City timely filed this appeal, and Janda cross- 
appealed. 


II. ASSIGNMENTS OF ERROR 
In its appeal, the City asserts that the trial court erred in find- 
ing that Janda was, for purposes of FLSA, employed by the City 
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during the hours for which he claims overtime compensation 
from the City. 

In his cross-appeal, Janda asserts the trial court erred in fail- 
ing to find that the City acted willfully or with reckless disre- 
gard and, accordingly, erred in failing to award him backpay for 
1993, and in failing to award him liquidated damages. Janda 
also seeks attorney fees for his appearance before this court. 


Hl. STANDARD OF REVIEW 

[1-3] Although the district court’s factual findings are to be 
affirmed unless they are clearly erroneous, Kreus v. Stiles 
Service Ctr, 250 Neb. 526, 550 N.W.2d 320 (1996), the legal 
effect of those facts—whether the City is an employer within the 
meaning of FLSA—is a question of law, Bonnette v. California 
Health and Welfare Agency, 704 F.2d 1465 (9th Cir. 1983); 
Wirtz v. Barnes Grocer Company, 398 F.2d 718 (8th Cir. 1968). 
When reviewing a question of law, an appellate court reaches a 
conclusion independent of the lower court’s ruling. State on 
behalf of Joseph F. v. Rial, 251 Neb. 1, 554 N.W.2d 769 (1996). 

[4] Where the record demonstrates that the decision of the 
trial court is correct, although such correctness is based on a 
different ground from that assigned by the trial court, the appel- 
late court will affirm. Boettcher v. Balka, 252 Neb. 547, 567 
N.W.2d 95 (1997). 

IV. ANALYSIS 


1. Crry’s APPEAL 

[5] FLSA requires an employer to pay a premium hourly 
wage rate of 1’ times the regular hourly wage when an 
employee works beyond the statutory maximum hours. The 
extra work need not be requested or demanded by the employer, 
so long as the employer knowingly permits it. See § 203(g) 
(employ defined as “to suffer or permit to work”); Banks v. 
Mercy Villa Care Center, 225 Neb. 751, 407 N.W.2d 793 (1987). 

The disputed issue is which entity, for FLSA purposes, 
employed Janda during the hours he worked at performances at 
City-owned facilities after his regular working day had ended. 
The City argues Janda was moonlighting, working a second job 
for the show promoters, the stagehands union, or Ticket 
Services or Complete Payroll. Janda argues that reference to 
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those other entities merely confuses or camouflages the reality 
that he worked for the City at those times. 

[6,7] FLSA provides simply that an employer is liable for 
overtime payments to “each of his [sic] employees.” § 206(a). 
FLSA does not expressly define an employer, but the courts 
have construed that term broadly, finding an employment rela- 
tionship “‘“where, as a matter of economic reality, the 
employee is dependent upon that person for their livelihood.” ’” 
Howard yv. Malcolm, 852 F.2d 101, 104 (4th Cir. 1988). 
Although courts have applied various factors in determining 
whether an employer-employee relationship exists, no one fac- 
tor is dispositive; instead, the court must consider the “ ‘circum- 
stances of the whole activity.’ ”’ Howard, 852 F.2d at 105 (quot- 
ing Rutherford Food Corp. v. McComb, 331 U.S. 722, 67 S. Ct. 
1473, 91 L. Ed. 1772 (1947). See, also, Herr v. Heiman, 75 F.3d 
1509, 1512 (10th Cir. 1996) (“‘totality-of-the-circumstances 
approach”); McMaster v. State of Minn., 819 F. Supp. 1429, 
1435 (D. Minn. 1993) (“[w]here the status of employer and 
employee is uncertain, it is the economic reality of the relation- 
ship, and not technical concepts of employment, that control”). 

From the record, it is clear that neither Complete Payroll nor 
Ticket Services was Janda’s employer. Janda testified he was 
never under the control or supervision of those entities. The 
City’s public events coordinator, Stanley Benis, admitted he 
never considered Janda an employee of Ticket Services or 
Complete Payroll. So did the City’s public events manager, . 
Lawrence Lahaie: 

Q. And would you agree that Complete Payroll Services 
was simply a payroll processing entity? 

A. Yes, I would. 

Q. Not an employer relationship with Mr. Janda? 

A. Was not. 

Q. You would agree with that? 

A. Yes, I would. 

Q. The same would have been true with Ticket Service? 

A. Ticket Service actually was an employer of employ- 
ees. 

Q. But they weren’t the employer of Mr. Janda; were 
they? 
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A. They were not, no. 

Although the City argues that when Janda admitted those 
were his employers when he described them as outside employ- 
ers in the. “Request for Approval of Outside Employment or 
Activity” forms which he submitted, Janda’s uncontroverted 
testimony is that he described them as outside employers only 
because his City supervisors told him to do so. 

Nor does the record establish that Janda was employed by the 
stagehands union while working during performances. Janda’s 
uncontroverted testimony is that the tasks and responsibilities 
of those jobs were totally distinct and that he never engaged in 
union business during the hours for which he claims overtime 
compensation. Benis testified as follows: 

Q. Did you understand he got paychecks from 
Complete Payroll Services? 

A. Yes. 

Q. Did you think that was for his union activities? 

A. Yes, sir. 

Q. What did you think the duties of a business agent to 
be? 


Q. It doesn’t involve explaining the physical capabili- 
ties of a facility to a prospective lessee; does it? 


A. I wouldn’t think so. : 

Q. It doesn’t involve inspecting and securing the build- 
ing following performances; does it? 

A. No, sir. 

Q. You will agree that Mr. Janda performed those func- 
tions after he clocked off the City clock; wouldn’t you? 

A. Time to time, yes. 

Q. He wasn’t doing that as a union business agent; was 
he? 

A. No. 

At the same time, the record supports the trial court’s implicit 
factual finding that the City was Janda’s employer at those 
times. Janda’s regular City duties were structured in such a 
manner as to require him to work after his assigned hours to 
accomplish his responsibilities. Many tasks were limited to 
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appropriate times relative to the performances. For example, he 
could not supervise use of equipment at an evening perform- 
ance until that performance was underway, and he could not 
supervise disassembly of the equipment until that performance 
had ended, both of which would require him to work at other 
than his usual early morning and afternoon hours. Lahaie, the 
City’s public events manager, conceded as much: 

Q. .. . [YJou were present in court when you heard sub- 
stantial testimony yesterday by Mr. Janda? 

A. Yes, I was. 

Q. Would you disagree with any of his testimony con- 
cerning the job duties that he performed in connection 
with the promotions after he had clocked off the City pay- 
roll? 

A. After he clocked off the City payroll, I would say 
that the only disagreement that I probably have is that Mr. 
Janda did not normally have the ultimate lock-up capacity. 
He did a number of times, but there were a lot of other 
employees that were the last employees out of the building 
and turned off the lights and dusted off the parking lot and 
left. 

Q. With that exception, you wouldn’t disagree with any 
of his other testimony concerning the nature and type of 
duties that he performed after he clocked out with the 
City? 

A. I would not. ; 

It also is clear from the evidence that the City continued to 
supervise Janda during the overtime hours. According to Benis, 
“The thing is, [Janda] had to answer to both the City and to a 
promoter after 2 p.m.” During cross-examination, Benis further 
testified as follows: 

Q. You did acknowledge on Direct Examination that 
you have, in fact, after he has clocked out supervised some 
of his activities? 

A. Sure. 

Q. That’s when he was getting paid by Complete 
Payroll Services? 

A. Yeah. I don’t know who he was getting paid by. I’m 
not sure. 
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Q. You were still supervising his activities? 
A. Yes. 

In sum, the evidence supports the trial court’s finding that 
Janda worked at those performances on behalf of the City. We 
do not disturb a district court’s factual findings unless they are 
clearly erroneous. See Kreus v. Stiles Service Ctr., 250 Neb. 526, 
550 N.W.2d 320 (1996). We see no reason to disturb them here. 

[8] In applying the law to those facts, we keep in mind that 
FLSA is to be construed liberally in favor of coverage by FLSA. 
Tony & Susan Alamo Foundation v. Sec’y of Labor, 471 U.S. 
290, 105 S. Ct. 1953, 85 L. Ed. 2d 278 (1985). See, also, Kelley 
v. Alamo, 964 F.2d 747 (8th Cir. 1992). We conclude that, on 
these facts, Janda’s work with outside performers during after- 
hours performances at City facilities was, necessarily, a contin- 
uation of his official City job duties. The trial court properly 
ordered the City to compensate Janda at time and one-half for 
such work done after his regular workday was completed. 

(9] An appellate court may also affirm a trial court’s decision 
on grounds other than those advanced by that trial court, if the 
result is correct. Boettcher v. Balka, 252 Neb. 547, 567 N.W.2d 
95 (1997). We note that an employer may incur overtime liabil- 
ity under FLSA even where an employee performs work for a 
separate employer, if the interests of both employers are suffi- 
ciently entangled to create a “joint employment” relationship. 
See, e.g., Falk v. Brennan, 414 U.S. 190, 94 S. Ct. 427, 38 L. 
Ed. 2d 406 (1973) (FLSA contemplates there being several 
simultaneous employers who may be responsible for compli- 
ance with FLSA); Bonnette v. California Health and Welfare 
Agency, 704 F.2d 1465, 1469 (9th Cir. 1983) (“[t]wo or more 
employers may jointly employ someone for purposes of the 
FLSA”). The criteria for such a finding are set out at 29 C.ER. 
791.2(a) (1997): 

(I]f the facts establish that the employee is employed 
jointly by two or more employers, i.e., that employment 
by one employer is not completely disassociated from 
employment by the other . . .[,] all of the employee’s work 
for all of the joint employers during the workweek is con- 
sidered as one employment for purposes of [FLSA]. In this 
event, all joint employers are responsible, both individu- 
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ally and jointly, for compliance with [FLSA], including 
the overtime provisions, with respect to the entire employ- 
ment for the particular workweek. 

Thus, even if the City had succeeded in establishing that 
Janda was separately employed by the City, Ticket Services or 
Complete Payroll, and the stagehands union, that would not 
necessarily absolve the City of overtime liability under FLSA, 
if Janda was deemed a joint employee. 

The relevant test for joint employment is set out at 29 C.ER. 
§ 791.2(b): 

Where the employee performs work which simultaneously 
benefits two or more employers, or works for two or more 
employers at different times during the workweek, a joint 
employment relationship generally will be considered to 
exist in such situations as: 


(2) Where one employer is acting directly or indirectly 
in the interest of the other employer (or employers) in rela- 
tion to the employee... . 

The same facts which support the trial court’s implicit find- 
ing that Janda was at all times relevant a City employee would 
equally support a finding that his performance of those services 
was in the joint interest of both the City and anyone else who 
could be deemed Janda’s employer. The City shared at least 
joint supervision over Janda during his work at those facilities 
during performances. The interests of the City and anyone using 
City facilities for performances in having Janda perform his 
tasks were significantly intertwined, sufficiently so to support a 
finding of joint employment for FLSA purposes. Accordingly, 
the City would be jointly and severally liable for overtime pay 
for Janda’s time on those performances, regardless of Janda’s 
formal employment relationship with any other employer. 


2. JANDA’S CROSS-APPEAL 
On cross-appeal, Janda asserts the trial court erred both in 
awarding him back wages over a 2-year period instead of a 3- 
year period and in refusing to award him liquidated damages. 
Although both of those claims rest on different sections of 
FLSA, both require a finding that the City acted with less than 
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good faith. In declining to award either, the trial court expressly 
held that the “close factual or legal situation” under which the 
City acted was determinative in the court’s refusal to award 
either overtime pay for 1993 or liquidated damages. 


(a) Two- or Three-Year Period of Back Wages 

[10,11] FLSA contains a 2-year statute of limitations for 
bringing a cause of action for violation of its provisions, 
“except that a cause of action arising out of a willful violation 
may be commenced within three years after the cause of action 
accrued.” 29 U.S.C. § 255(a). A violation of FLSA is not will- 
ful unless the employer “knew or showed reckless disregard for 
the matter of whether its conduct was prohibited by the statute 
...-” McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133, 108 
S. Ct. 1677, 100 L. Ed. 2d 115 (1988). The result under 
Richland Shoe Co. is a presumption of a 2-year backpay judg- 
ment unless the employer is shown to have acted willfully under 
that standard: 

Ordinary violations of the FLSA are subject to the gen- 
eral 2-year statute of limitations. To obtain the benefit of 
the 3-year exception, the Secretary [of Labor] must prove 
that the employer’s conduct was willful .... 

486 US. at 135. 

Similarly, the burden is on Janda to prove that the City’s con- 
duct was willful. Janda does not establish that the City know- 
ingly violated FLSA, but instead urges that the City “built in an 
overtime requirement into [sic] Janda’s job[, yet] attempted to 
avoid its obligation under FLSA by utilizing the facade of a 
payroll agent.” Brief for appellee at 14-15. However, the mere 
fact that the City acted in a way that was later found to be in 
violation of FLSA does not establish that the City did so in an 
attempt to escape its FLSA liabilities. We agree with the district 
court that Janda did not meet his burden of showing that the 
City’s conduct was willful for purposes of extending the statute 
of limitations. 

(b) Liquidated Damages 

Section 216(b) provides that “[a]ny employer who violates 
the provisions of section 206 or section 207 of this title shall be 
liable to the employee or employees affected in the amount of 
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their unpaid . . . overtime compensation . . . and in an additional 

equal amount as liquidated damages.” Section 260 provides that 
if the employer shows to the satisfaction of the court that 
the act or omission giving rise to such action was in good 
faith and that he had reasonable grounds for believing that 
his act or omission was not a violation of [FLSA]... the 
court may, in its sound discretion, award no liquidated 
damages or award any amount thereof not to exceed the 
amount specified in section 216.... 
[12] An employer may meet its burden of showing its good 
faith and reasonable belief by “demonstrating that he outrightly 
and candidly engaged in the conduct shown to be a violation of 
[FLSA] but did so under a mistaken, although reasonable, belief 
that the conduct was in conformity with the law.” Brock v. El 
Paso Natural Gas Co., 644 F. Supp. 1202, 1209 (W.D. Tex. 
1986). The City argues it made such a showing by asserting it 
merely permitted Janda to work at a job he listed as outside 
employment at a time when the City had no reason to believe its 
actions were in violation of FLSA. The district court agreed 
with the City that its actions were appropriate given the “close 
factual or legal situation” that existed. 
[13] However, as explained by the U.S. Court of Appeals for 
the Third Circuit: 
[T]he district court has discretion to award no liquidated 
damages, or to award an amount of liquidated damages 
less than the amount provided by section 216(b) of the 
FLSA, if, and only if, the employer shows that he acted in 
good faith and that he had reasonable grounds for believ- 
ing that he was not violating the Act. Thus, before the dis- 
trict court’s discretion may be invoked, the employer has 
the “plain and substantial burden of persuading the court 
by proof that his failure to obey the statute was both in 
good faith and predicated upon such reasonable grounds 
that it would be unfair to impose upon him more than a 
compensatory verdict.” 

(Emphasis in original and supplied.) Marshall v. Brunner, 668 

F.2d 748, 753 (3d Cir. 1982). 

The City’s mere assertion that it had reasonable grounds to 
believe it was not violating FLSA does not rise to a level suffi- 
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cient to meet its “‘plain and substantial’” burden of proof. 
Accordingly, the trial court was without discretion as to the 
issue of liquidated damages, and it was reversible error not to 
award them. Accord Nelson v. Master Vaccine, Inc., 382 
N.W.2d 261 (Minn. App. 1986) (citing Brunner, supra, and 
awarding liquidated damages). 


3. ATTORNEY FEES BEFORE THIS COURT 

Section 216(b) provides that a prevailing employee “shall” 
be awarded reasonable attorney fees. Kreus v. Stiles Service 
Ctr, 250 Neb. 526, 550 N.W.2d 320 (1996); Banks v. Mercy 
Villa Care Center, 225 Neb. 751, 407 N.W.2d 793 (1987). 
Because we have found in favor of Janda on the City’s appeal, 
he is entitled to recover attorney fees. Therefore, upon proper 
application pursuant to Neb. Ct. R. of Prac. 9(F) (rev. 1996), he 
will be awarded attorney fees for services in connection with 
this appeal. 


V. CONCLUSION 
Accordingly, the judgment of the district court is reversed on 
the issue of liquidated damages and affirmed on all other issues. 
The matter is remanded with directions to enter an award of liq- 
uidated damages in the amount of $7,237.76, in addition to the 
$7,237.76 previously awarded. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
JAMES HENRY STEELE, APPELLANT. 
578 N.W.2d 508 


Filed May 26, 1998. No. A-97-378. 


1. Extradition and Detainer. The Agreement on Detainers, Neb. Rev, Stat. § 29-759 
et seq. (Reissue 1995), was designed to encourage the expeditious and orderly dis- 
position of outstanding criminal charges filed against a prisoner incarcerated in a dif- 
ferent jurisdiction. 

2. __.A detainer is generally recognized as a notification filed with an institution in 
which an individual is serving a sentence, advising the prisoner that he or she is 
wanted to face criminal charges pending in another jurisdiction. 
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3. Extradition and Detainer: Habeas Corpus. A requested transfer under the 
Agreement on Detainers, Neb. Rev. Stat. § 29-759 et seq. (Reissue 1995), may be 
challenged by a prisoner through petitioning for a writ of habeas corpus. 

4. ___:__. A prisoner whose transfer is sought by a receiving state under the 
Agreement on Detainers, Neb. Rev. Stat. § 29-759 et seq. (Reissue 1995), may chal- 
lenge through a petition for writ of habeas corpus whether the documents on their 
face are in order, whether the petitioner has been charged with a crime in the receiv- 
ing state, and whether he or she is the person named in the request for temporary cus- 
tody. 

5. Extradition and Detainer: Habeas Corpus: Proof. In an action for writ of habeas 
corpus, including one which challenges extradition proceedings, the burden of proof 
is upon the petitioner to establish his or her claim that his or her detention is illegal. 

6. Habeas Corpus: Appeal and Error. An appellate court’s function in a habeas pro- 
ceeding is limited to a review of the record to determine if reversible error was com- 
mitted by the lower court. 

7. Extradition and Detainer. Article V(d) of the Agreement on Detainers, Neb. Rev. 
Stat. § 29-759 et seq. (Reissue 1995), permits the receiving state to prosecute the 
defendant not only for the charge or charges forming the basis of the detainer but also 
on all other charges arising out of the same transaction. 

8. ____. The Agreement on Detainers, Neb. Rev. Stat. § 29-759 et seq. (Reissue 1995), 
does not contain a specific remedy for a violation of article V(d) of the agreement. 

9. Extradition and Detainer: Legislature. Where a legislature has chosen to mention 
specific situations where dismissal of charges is appropriate, a court will not gener- 
alize the relief and extend it to cover other errors under the Agreement on Detainers, 
Neb. Rev. Stat. § 29-759 et seq. (Reissue 1995). 

10. Extradition and Detainer: Habeas Corpus. Minor, technical violations of the 
Agreement on Detainers, Neb. Rev. Stat. § 29-759 et seq. (Reissue 1995), are not suf- 
ficient to require the granting of habeas relief. Habeas relief is appropriate for viola- 
tions for which the agreement does not provide a specific remedy only upon a show- 
ing of prejudice. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 

Dennis R. Keefe, Lancaster County Public Defender, and 
Shawn Elliott for appellant. 


Don Stenberg, Attorney General, and William L. Howland 
for appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwin, 
Judges. 


IRwIN, Judge. 
I. INTRODUCTION 
James Henry Steele appeals the order of the district court for 
Lancaster County denying his petition for writ of habeas corpus 
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and authorizing his transfer to the State of Iowa to stand trial on 
pending criminal charges. On appeal, Steele contends that his 
petition should have been granted because the documents 
offered by the State of Nebraska in support of the transfer were 
not in order. For the reasons stated below, we affirm. 


II. FACTUAL BACKGROUND 

On March 1, 1995, Steele was sentenced in the district court 
for Dakota County, Nebraska, to two consecutive sentences of 
15 to 30 years’ imprisonment after entering pleas of no contest 
to two counts of first degree sexual assault. He is currently serv- 
ing the above sentences. 

On September 15, 1995, Steele was advised that the State of 
Towa had requested his temporary custody due to untried 
charges of sexual abuse in the second degree in Woodbury 
County, Iowa. A formal request for temporary custody from the 
State of Iowa to the Nebraska Department of Correctional 
Services (DCS) states that Steele was charged in Woodbury 
County, Iowa, with three counts of sexual abuse in the second 
degree. On October 9, 1996, Steele indicated in a document 
entitled “Interstate Agreement on Detainers Form V-A” that he 
elected to appear before a court and apply for a writ of habeas 
corpus. Form V-A, which advises a prisoner of his or her rights, 
explains that the untried complaint in Woodbury County 
charged three counts of second degree sexual abuse. 

On October 23, 1996, DCS requested that Governor E. 
Benjamin Nelson of Nebraska indicate whether he would honor 
Towa’s request for temporary custody. In the letter to the 
Governor, DCS stated that the detainer involved one count of 
second degree sexual abuse. On December 2, Governor Nelson 
authorized the temporary transfer of Steele to Iowa. 

On January 29, 1997, the State filed in the district court for 
Lancaster County a motion to transfer temporary custody. In the 
same case, Steele filed a petition for writ of habeas corpus on 
February 18. A hearing was held on Steele’s petition on 
February 27, at which time the documents described above were 
received by the district court. Upon the State’s motion to offer 
additional evidence after the February 27 hearing, the court 
received the Woodbury County complaint and applicable Iowa 
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statutes. Thereafter, the district court denied Steele’s petition 
and authorized his transfer to Iowa. This appeal timely followed. 


Il]. ASSIGNMENT OF ERROR 

Steele assigns that the district court erred in denying his peti- 
tion for writ of habeas corpus and authorizing his transfer to 
Iowa. 

IV. ANALYSIS 
1. AGREEMENT ON DETAINERS 

[1,2] The State of Iowa requested temporary custody of 
Steele pursuant to the Agreement on Detainers (Agreement), 
found in Nebraska at Neb. Rev. Stat. § 29-759 et seq. (Reissue 
1995). The Agreement is a compact which has been adopted by 
48 states, the District of Columbia, and the United States. 
Cooney v. Fulcomer, 886 F.2d 41 (3d Cir. 1989). The 
Agreement was designed to encourage the expeditious and 
orderly disposition of outstanding criminal charges filed against 
a prisoner incarcerated in a different jurisdiction. Art. I of the 
Agreement. Although not defined by the Agreement, a detainer 
is generally recognized as a notification filed with an institution 
in which an individual is serving a sentence, advising the pris- 
oner that he or she is wanted to face criminal charges pending 
in another jurisdiction. State v. Reynolds, 218 Neb. 753, 359 
N.W.2d 93 (1984). 

The Agreement sets forth two procedures designed to effec- 
tuate its purpose. The terms of the Agreement may be activated 
by either the prisoner or the receiving state. Reynolds, supra. In 
the case before us, Iowa, the receiving state, sought the transfer 
of Steele. Article IV of the Agreement sets forth procedures by 
which the authorities in the state where the charges are pending, 
the receiving state, may initiate the process whereby a prisoner 
is returned to the receiving state for trial. The process begins 
when a prosecutor of the receiving state files a written notice of 
the custody request with the sending state. The notice must be 
approved by a court having jurisdiction to hear the underlying 
charges. A 30-day waiting period follows, in which the gover- 
nor of the sending state may disapprove the request for custody. 
After the waiting period has expired, the sending state must 
honor the request and make the prisoner available to the receiv- 
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ing state. See art. IV(a) of the Agreement. The receiving state 
then has 120 days after the prisoner arrives to try him or her, 
unless a continuance is granted upon good cause shown. See art. 
IV(c) of the Agreement. Article IV(e) of the Agreement requires 
that the receiving state dispose of all pending charges against 
the prisoner before returning him or her to the sending state. 


2. HABEAS CORPUS RELIEF 

{3} A requested transfer under the Agreement may be chal- 
lenged by a prisoner through petitioning for a writ of habeas 
corpus. See Cuyler v. Adams, 449 U.S. 433, 101 S. Ct. 703, 66 
L. Ed. 2d 641 (1981). In Cuyler, the Court held that a prisoner 
being transferred to another state pursuant to article IV of the 
Agreement has available any preexisting rights under state or 
federal law to challenge his or her transfer to the receiving state. 
This would include rights under the Uniform Criminal 
Extradition Act, codified in Nebraska in Neb. Rev. Stat. 
§ 29-729 et seq. (Reissue 1995). See Cuyler. The Nebraska 
Supreme Court has held that a person being extradited has a 
right to file a petition for writ of habeas corpus. Radant v. 
Vargason, 220 Neb. 116, 368 N.W.2d 483 (1985). Through such 
a petition, a person being extradited is limited to challenging (1) 
whether the extradition documents on their face are in order, (2) 
whether the petitioner has been charged with a crime in the 
demanding state, (3) whether he or she is the person named in 
the request for extradition, and (4) whether he or she is a fugi- 
tive. Radant, supra, quoting Michigan v. Doran, 439 U.S. 282, 
99 S. Ct. 530, 58 L. Ed. 2d 521 (1978). 

[4] Based on the above case law, a prisoner whose transfer is 
sought by a receiving state under the Agreement may challenge 
through a petition for writ of habeas corpus whether the docu- 
ments on their face are in order, whether the petitioner has been 
charged with a crime in the receiving state, and whether he or 
she is the person named in the request for temporary custody. A 
challenge to one’s fugitive status is not applicable to a challenge 
to a detainer because the challenger is incarcerated. 

[5,6] We note that in an action for writ of habeas corpus, 
including one which challenges extradition proceedings, the 
burden of proof is upon the petitioner to establish his or her 
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claim that his or her detention is illegal. Dovel v. Adams, 207 
Neb. 766, 301 N.W.2d 102 (1981). Unless a de novo review in 
a habeas corpus proceeding has been authorized, such as in 
habeas corpus cases involving the custody of a child, Hohndorf 
v. Watson, 240 Neb. 368, 482 N.W.2d 241 (1992), an appellate 
court’s function in a habeas proceeding is limited to a review of 
the record to determine if reversible error was committed by the 
lower court. 39A C.J.S. Habeas Corpus § 253 (1976). 


3. RESOLUTION 

In the case before us, Steele asserts only that the documents 
offered by the State demonstrated, on their face, that they were 
not in order. Steele argues that the documents are not in order 
because there is a discrepancy in the number of counts pending 
in Iowa. 

We agree that the documents are inconsistent regarding the 
number of counts of sexual abuse charged in Woodbury County. 
A review of the documents shows that the formal request for 
temporary custody and form V-A indicate that the offenses 
charged include three counts of second degree sexual abuse. In 
contrast, the letter to the Governor states there is one count. 
Form I, entitled “Notice of Untried Indictment, Information or 
Complaint and of Right to Request Disposition,” informed 
Steele that there were untried complaints in Woodbury County 
for second degree sexual abuse. However, it is clear from the 
documents that at least one count of second degree sexual abuse 
was charged. 

The Agreement sets forth what charges for which the receiv- 
ing state may prosecute a prisoner transferred under the 
Agreement. Article V(d) provides: 

The temporary custody referred to in this agreement shall 

be only for the purpose of permitting prosecution on the 

charge or charges contained in one or more untried indict- 

ments, informations or complaints which form the basis of 

the detainer or detainers or for prosecution on any other 

charge or charges arising out of the same transaction. 
(Emphasis supplied.) 

[7] Courts have held that article V(d) permits the receiving 
state to prosecute the defendant not only for the charge or 
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charges forming the basis of the detainer but also on all other 
charges arising out of the same transaction. See, Cooney y. 
Fulcomer, 886 F.2d 41 (3d Cir. 1989); Parker v. U.S., 590 A.2d 
504 (D.C. App. 1991), cert. denied 502 U.S. 973, 112 S. Ct. 
451, 116 L. Ed. 2d 469; People v Browning, 108 Mich. App. 
281, 310 N.W.2d 365 (1981); Espinoza v. State, 949 S.W.2d 10 
(Tex. App. 1997), cert. denied 523 U.S. 1010, 118 S. Ct. 1199, 
140 L. Ed. 2d 327 (1998). Thus, if the three counts in the 
Woodbury County complaint arose from the same transaction, 
article V(d) was not violated by any inconsistency in the 
detainer documents regarding the number of counts pending. To 
restate, if all the counts charged arose from the same transac- 
tion, Steele’s transfer to Iowa is appropriate. 

The State offered the complaint underlying Iowa’s request 
for temporary custody. The complaint provides that Steele was 
charged with three counts of second degree sexual abuse, that 
these crimes occurred on October 31, 1993, in Sioux City, Iowa, 
and that the sexual acts were committed upon Jane Doe, a minor 
child. Based on the facts provided in the information, we con- 
clude that the three counts of sexual abuse clearly arose out of 
the same transaction. Therefore, article V(d) of the Agreement 
was not violated. 

[8,9] Even if the documents were defective, habeas relief is 
not necessarily warranted. The Agreement does not contain a 
specific remedy for a violation of article V(d). The Agreement 
provides for the remedy of dismissal of charges with prejudice 
only in three specific cases: (1) if trial is not commenced within 
the period prescribed in articles III(a) and IV(c) as specified by 
article V(c), (2) if trial does not commence before the prisoner 
is returned to the sending state pursuant to article IV(e), and (3) 
if the receiving state fails or refuses to accept temporary cus- 
tody under article V(c). See, State v. Reynolds, 218 Neb. 753, 
359 N.W.2d 93 (1984); Commonwealth v. Gonce, 320 Pa. 
Super. 19, 466 A.2d 1039 (1983). Where a legislature has cho- 
sen to mention specific situations where dismissal of charges is 
appropriate, a court will not generalize the relief and extend it 
to cover other errors under the Agreement. See, Reynolds, 
supra; Gonce, supra. 
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[10] Minor, technical violations of the Agreement are not 
sufficient to require the granting of habeas relief. Cooney, 
supra. Habeas relief is appropriate for violations for which the 
Agreement does not provide a specific remedy only upon a 
showing of prejudice. See, Cooney, supra; Parker, supra; State 
v. Wells, 94 Ohio App. 3d 48, 640 N.E.2d 217 (1994); 
Commonwealth v. Boyd, 451 Pa. Super. 404, 679 A.2d 1284 
(1996). 

The record shows that Steele was notified of the nature of the 
offenses charged, where the offenses were alleged to have been 
committed, and the date the offenses were alleged to have taken 
place. Steele was provided, and availed himself of, a full and 
fair opportunity to contest his transfer. Furthermore, Steele has 
not demonstrated that the inconsistencies in the documents 
prejudiced his ability to defend at trial or the circumstances of 
his incarceration. See Cooney, supra. We cannot conclude that 
any inconsistency in the documents constituted unfair prejudice 
to Steele. 


Vv. CONCLUSION 
For the reasons stated above, we conclude that Steele is not 
entitled to habeas relief. Therefore, the district court did not err 
in denying Steele’s petition for a writ of habeas corpus. We 
affirm. 
AFFIRMED. 


HuGH McDurMETT CONNEALY, APPELLEE, V. 
Mary ALICE CONNEALY, APPELLANT. 
578 N.W.2d 912 


Filed May 26, 1998. No. A-97-492. 


1, Property Division: Appeal and Error. The division of a marital estate is initially 
left to the discretion of the trial court and will be reviewed by an appellate court de 
novo on the record and affirmed absent an abuse of discretion. 

2. Evidence: Appeal and Error. In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches its own independent 
conclusions with respect to the matters at issue. 
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3. Property Division. As a general rule, the marital estate includes only property accu- 
mulated and acquired during the marriage through the joint efforts of the parties. An 
exception applies where both of the spouses have contributed to the improvement or 
operation of the property which one of the parties owned prior to the marriage or 
received by way of gift or inheritance, or the spouse not owning the property prior to 
the marriage or not receiving the property through gift or inheritance has significantly 
cared for the property during the marriage. 

4. Property Division: Records: Proof. The record must contain evidence conceming 
the value of any “contribution” or evidence that the contributions were significant 
before a spouse is entitled to have nonmarital assets included in the marital estate on 
the basis of joint contributions to the assets or their increase in value. 

5. Marriage: Joint Tenancy: Consideration: Presumptions. When a husband and 
wife take title to a property as joint tenants, even though one pays all the considera- 
tion therefor, a gift is rebuttably presumed to be made by the spouse furnishing the 
consideration to the other. 


Appeal from the District Court for Burt County: DARviD D. 
Quist, Judge. Affirmed. 


Patrick T. Riskowski, of Gallup & Schaefer, and Jon S. Okun 
for appellant. 


Daniel A. Smith, of Stanek & Smith, for appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and IRwIN, 
Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Mary Alice Connealy appeals from a decree of dissolution 
entered by the district court dissolving her marriage to Hugh 
McDurmett Connealy and distributing the parties’ assets and 
debts. On appeal, Mary challenges the court’s distribution of the 
marital estate, specifically the court’s failure to award her any 
share of the alleged increase in value of Hugh’s house, and the 
court’s division of debts. Because we conclude that Mary did 
not present sufficient evidence to demonstrate the value of her 
contribution to the house, which was a premarital asset of 
Hugh’s, and because the court did not abuse its discretion in the 
division of debts, we affirm. 


Il. BACKGROUND 
Hugh and Mary were married on August 12, 1992. Hugh 
brought a significant amount of money and some property into 
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the marriage, including the house in which the parties lived 
after their marriage. No children were born of this marriage, 
and at the time of the trial, Hugh was 77 years old and Mary was 
62 years old. 

In June 1993, Hugh filed for dissolution, and a decree was 
entered in November 1993. After nearly 1 year of separation, 
the parties reconciled and jointly filed in May 1994 to have the 
dissolution decree vacated. Their motion was apparently 
granted. On August 21, 1996, Hugh filed for dissolution again. 
The court entered a decree on April 18, 1997, dissolving the 
marriage and distributing the property and debts of the parties. 
Mary timely appeals from this decree. 


III. ASSIGNMENTS OF ERROR 

On appeal, Mary assigns two errors. First, Mary asserts that 
the district court erred in failing to make a fair and equitable 
distribution of the marital estate. Second, Mary asserts that the 
district court erred in failing to make a fair and equitable distri- 
bution of the marital debts. 

IV. ANALYSIS 
1. STANDARD OF REVIEW 

{1] In an appeal from a dissolution decree, it is established 
principle that the division of the marital estate is initially left to 
the discretion of the trial court and will be reviewed by an 
appellate court de novo on the record and affirmed absent an 
abuse of discretion. Tyler v. Tyler, 253 Neb. 209, 570 N.W.2d 
317 (1997); Shockley v. Shockley, 251 Neb. 896, 560 N.W.2d 
777 (1997); Gerard-Ley v. Ley, 5 Neb. App. 229, 558 N.W.2d 63 
(1996). A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to 
act or refrain from acting, but the selected option results in a 
decision which is untenable and unfairly deprives a litigant of a 
substantial right or a just result in matters submitted for dispo- 
sition through the judicial system. Tyler v. Tyler, supra; Else v. 
Else, 5 Neb. App. 319, 558 N.W.2d 594 (1997). 

[2] In a review de novo on the record, an appellate court reap- 
praises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at 
issue. Tyler v. Tyler, supra; Pope v. Pope, 251 Neb. 773, 559 
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N.W.2d 192 (1997); Gerard-Ley v. Ley, supra. If the evidence, 
as presented by the record, is in conflict, an appellate court con- 
siders, and may give weight to, the fact that the trial court heard 
and observed the witnesses and accepted one version of the 
facts rather than another. Tyler v. Tyler, supra; Gerard-Ley v. 
Ley, supra, 

2. PROPERTY DISTRIBUTION . 

The first issue raised on appeal is the distribution of the mar- 
ital estate. More specifically, Mary challenges only the court’s 
failure to award her any interest in the parties’ marital home. 
Mary acknowledges that Hugh owned the house prior to the 
marriage, but argues that she substantially contributed to reno- 
vations to the house during the marriage and that, as a result, she 
is entitled to an equitable share of the house’s increase in value. 

[3] As a general rule, the marital estate includes only prop- 
erty accumulated and acquired during the marriage through the 
joint efforts of the parties. See Shockley v. Shockley, supra. 
Similarly, property acquired by one of the parties through gift 
or inheritance is ordinarily set off to the individual receiving the 
property and is not considered a part of the marital estate. Tyler 
v. Tyler, supra; Van Newkirk v. Van Newkirk, 212 Neb. 730, 325 
N.W.2d 832 (1982). An exception to this general rule applies 
where both of the spouses have contributed to the improvement 
or operation of the property which one of the parties owned 
prior to the marriage or received by way of gift or inheritance, 
or the spouse not owning the property prior to the marriage or 
not receiving the property through gift or inheritance has sig- 
nificantly cared for the property during the marriage. Jd. This 
rule, as well as the exception, has been applied in numerous 
cases since it was annunciated in Van Newkirk. See, e.g., 
Preston v. Preston, 241 Neb. 181, 486 N.W.2d 902 (1992); 
DaMoude v. DaMoude, 229 Neb. 851, 429 N.W.2d 368 (1988); 
Buche v. Buche, 228 Neb. 624, 423 N.W.2d 488 (1988); 
Sullivan v. Sullivan, 223 Neb. 273, 388 N.W.2d 516 (1986); 
Applegate v. Applegate, 219 Neb. 532, 365 N.W.2d 394 (1985); 
Ross v. Ross, 219 Neb. 528, 364 N.W.2d 508 (1985); Shald v. 
Shald, 216 Neb. 897, 346 N.W.2d 406 (1984). 
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Because there is no dispute that Hugh owned this property 
prior to the marriage, the initial question is whether Mary has 
established that the Van Newkirk exception applies so that the 
property should be included within the marital estate. 
According to the record, during the marriage, the house was 
extensively remodeled. A kitchen was added, the roof was 
replaced, various plumbing projects were done, siding was put 
on the house, several appliances were replaced, window cover- 
ings were replaced, and a boat ramp and boat lift were reno- 
vated. Although no records concerning expenditures for these 
renovations were introduced at trial, Hugh estimated that the 
renovations probably cost approximately $50,000, while Mary 
estimated that the expenditures were closer to $250,000. 

Hugh testified that Mary did nothing toward improving the 
property except that she was in charge of the books and was 
responsible for paying bills and writing checks. Mary testified 
that she worked with the contractors, assisted in some of the 
roofing work, did some of the painting, and moved “all these 
boards and all the things that needed to be moved” outside the 
house. 

[4] The record in this case does not include any appraisal of 
the house, either before the renovations or after the renovations. 
Additionally, Mary presented no evidence concerning the value 
of any of her “contributions” or evidence that the contributions 
were “significant.” In Tyler v. Tyler, supra, the Nebraska 
Supreme Court held that a husband, who solely or with the 
assistance of his wife, made various improvements to a house 
that the wife brought into the marriage, including refinishing 
the doors and trim, building a deck, carpeting and painting the 
basement family room, replacing the kitchen counter tops, 
wallpapering and painting interior walls, installing four ceiling 
fans, painting the exterior of the house, retiling the master bath- 
room, installing new vinyl in the bathrooms, installing a heat 
pump, recarpeting the main floor of the house, installing a sump 
pump, and installing a garage door opener, was precluded from 
receiving any share of the house because he “failed to produce 
any evidence indicating the value of these contributions.” Tyler 
v. Tyler, 253 Neb. at 214, 570 N.W.2d at 320. The hus- 


122 7 NEBRASKA APPELLATE REPORTS 


band also “failed to demonstrate the significance of the afore- 
mentioned contributions.” /d. 

In the present case, there was no evidence presented con- 
ceming the value of the house at all, and Mary did not present 
any evidence concerning the value of her contributions or the 
significance of her contributions. The record merely reflects 
that Mary was responsible for paying the contractors who did 
the renovations and that she assisted with some of the work. In 
light of the Nebraska Supreme Court’s holding in Tyler v. Tyler, 
supra, we find that Mary has failed to demonstrate that she is 
entitled to an interest in the house because of her contributions 
to the renovations. 

[5] The record also reflects that Hugh signed a deed to have 
the house titled to himself and Mary, as joint tenants. In 
Nebraska, it has been held that when a husband and wife take 
title to a property as joint tenants, even though one pays all the 
consideration therefor, a gift is presumed to be made by the 
spouse furnishing the consideration to the other. Brown v. 
Borland, 230 Neb. 391, 432 N.W.2d 13 (1988); Gerard-Ley v. 
Ley, 5 Neb. App. 229, 558 N.W.2d 63 (1996). This presumption 
is rebuttable. Jd. In the present case, Hugh testified that he did 
not intend to give Mary an interest in the equity of the house, 
‘and he introduced a nuptial agreement prepared after the prop- 
erty was deeded to himself and Mary as joint tenants which 
indicates that Hugh is to receive the entire equity in the house 
upon dissolution. Although the nuptial agreement was not 
signed by the parties, it is evidence which the court could rely 
upon in concluding that Hugh rebutted the presumption of gift. 

We cannot conclude that the district court committed an 
abuse of discretion in not awarding Mary an interest in the 
house because she did not present evidence of the value of her 
contributions and because Hugh presented evidence to rebut the 
presumption of a gift arising from the joint tenancy deed. This 
assigned error is without merit. 


3. DEBT DISTRIBUTION 
Mary also asserts that the district court did not make a fair 
and equitable distribution of the debts. The record indicates that 
the parties had the following debts at the time of dissolution: a 
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$15,000 debt to one “Jack Maryott,” an outstanding balance on 
a Wells Fargo credit card of approximately $3,700, a $787 
Agland Co-op debt, outstanding real estate taxes of approxi- 
mately $2,200, car insurance of $300, a debt to First Bank of 
South Dakota of $12,000, a debt to J.C. Penney of $200, a debt 
to Younkers of $400, and an outstanding balance on a Chase 
Manhattan Visa credit card of $3,000. The court ordered Hugh 
to pay the debts to Jack Maryott, Wells Fargo, Agland Co-op, 
the real estate taxes, and the car insurance, totaling approxi- 
mately $22,000. The court ordered Mary to pay the debts to 
First Bank of South Dakota, J.C. Penney, Younkers, and Chase 
Manhattan, totaling approximately $15,600. 

Mary asserts that the debt to Jack Maryott was a premarital 
debt of Hugh’s and that, accordingly, Hugh was ordered to pay 
only approximately $7,000 of marital debt, compared to her being 
ordered to pay more than twice that amount. The evidence indi- 
cates that the debt to Jack Maryott was incurred as a result of a 
dispute concerning a piano Hugh had owned prior to moving to 
Nebraska and marrying Mary. Although the court ordered Hugh 
to pay the debt, the court did not make a specific finding as to 
whether the $15,000 debt was being included as a marital debt. 

The evidence indicates, however, that the $12,000 debt to 
First Bank of South Dakota, which Mary was ordered to pay, 
may not properly be considered a marital debt either. Hugh tes- 
tified that Mary incurred that debt during the marriage to secure 
money to purchase a “Mini Mart” for her son. Mary testified 
that the money was used for living expenses only. The court did 
not make a specific finding as to whether the $12,000 debt was 
being included as a marital debt but ordered Mary to pay it. 

On our de novo review of the record before us, we cannot 
conclude that the district court abused its discretion in the dis- 
tribution of the debts. Although the evidence does support a 
finding that as Mary asserts on appeal, the Jack Maryott debt of 
$15,000 should not be considered a marital debt, the evidence 
also supports a finding that the First Bank of South Dakota debt 
of $12,000 should not be considered a marital debt. If both 
debts are treated as nonmarital debts, the court’s decree would 
be read to order Hugh to pay approximately $7,000 of marital 
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debt and to order Mary to pay approximately $3,600 of marital 
debt. This assigned error is without merit. 


V. CONCLUSION 
The district court did not abuse its discretion in failing to 
award Mary an interest in the house, and the court did not abuse 
its discretion in the distribution of debts. As a result, the decree 
is affirmed. 
AFFIRMED. 


PATRICIA HAMMOND, APPELLEE, V. NEMAHA COUNTY, 
NEBRASKA, A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 
AND STATE OF NEBRASKA, APPELLANTS. 


Filed March 12, 1998. No. A-96-710. 
This opinion has been ordered permanently published by order 


of the Court of Appeals dated June 2, 1998. 
581 N.W. 2d 82 


1. Tort Claims Act: Appeal and Error. Whether the allegations made by a plaintiff 
constitute a cause of action under the State Tort Claims Act or whether the allega- 
tions set forth claims which are precluded by the exemptions set forth in the act are 
questions of law. An appellate court has an obligation to reach its conclusions on 
these questions independent from the conclusions reached by the trial court. 

2. Constitutional Law: Legislature: Immunity: Waiver. Although Neb. Const. art. 
V, § 22, provides that the state may sue and be sued and that the Legislature shall pro- 
vide by law in what manner and in what courts suits shall be brought, the provision 
is not self-executing. Rather, it requires legislative action for a waiver of a state’s 
sovereign immunity. 

3. Statutes: Actions: Immunity. A statute authorizing an action against the state 
is strictly construed because the statute is in derogation of the state’s sovereign 
immunity. 

4. Immunity: Waiver. Waiver of sovereign immunity will be found only where stated 
by the most express language or by such overwhelming implications from the text as 
will leave no room for any other reasonable construction. 

5. Tort Claims Act: Highways: Negligence. A claim that the state failed to wam of a 
condition of a road resulting from rain “arises out of’ a condition of the road due to 
weather conditions as meant by subsection 10 of Neb, Rev. Stat. § 81-8,219 
Reissue 1996). 

6. Tort Claims Act: Negligence: Proximate Cause: Damages: Proof. To recover 
under the State Tort Claims Act, a claimant must prove the four basic elements of 
negligence, namely, duty, breach of duty, proximate causation, and damages. 

7. Negligence. The question of whether a legal duty exists for actionable negligence is 
a question of law dependent upon the facts in a particular situation. 
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8. Governmental Subdivisions: Highways: Bridges. It is the duty of the state to use 
reasonable and ordinary care in the construction, maintenance, and repair of its high- 
ways and bridges so that they will be reasonably safe for the traveler using them 
while in the exercise of reasonable and ordinary care and prudence. 

9. Governmental Subdivisions: Negligence: Notice. When (1) a governmental entity 
has actual or constructive notice of a dangerous condition or hazard caused by or 
under the control of the governmental entity and (2) the dangerous condition or haz- 
ard is not readily apparent to persons who are likely to be injured by the dangerous 
condition or hazard, the governmental entity has a nondiscretionary duty to war of 
the danger or take other protective measures that may prevent injury as the result of 
the dangerous condition or hazard. 

___:___:___.. The state has a duty only to warn of dangerous conditions or haz- 

ards which are not readily apparent to persons likely to be injured by them. 

11. Negligence: Notice. The duty to warn others of a particular peril is not absolute; the 
need to warn depends upon, among other things, the age, intelligence, and informa- 
tion of those to whom the waming might be due, and the obligation disappears 
entirely when it is shown that the injured person did in fact know of and fully appre- 
ciate the peril. 


10. 


Appeal from the District Court for Nemaha County: ROBERT 
T. FINN, Judge. Reversed and dismissed. 


Don Stenberg, Attorney General, and John R. Thompson, for 
appellant State. 


Michael N. Dolich, of Friedman Law Offices, for appellee. 
HANNON, IRWIN, and MUES, Judges. 


Irwin, Judge. 
I. INTRODUCTION 


On September 2, 1992, Patricia Hammond was injured in a 
motorcycle accident on a detour on U.S. Highway 136 in 
Nemaha County. As a result, Hammond brought a negligence 
action in the district court for Nemaha County against the State 
and Nemaha County pursuant to the State Tort Claims Act, Neb. 
Rev. Stat. § 81-8,209 et seq. (Reissue 1987 & Cum. Supp. 
1992), and the Political Subdivisions Tort Claims Act, Neb. 
Rev. Stat. § 13-901 et seq. (Reissue 1991 & Cum. Supp. 1992), 
respectively. It appears that at some point, Nemaha County was 
dismissed from the lawsuit, and it is not involved in this appeal. 

In her petition, Hammond generally contended that Nemaha 
County and the State of Nebraska (defendants) were negligent 
in failing to properly maintain and inspect the road, failing to 
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warn her that the surface was treacherous and slippery, and fail- 
ing to select an all-weather road for the detour. Following a 
bench trial, the district judge concluded that the State had been 
negligent in failing to warn Hammond of the dangerously slip- 
pery condition of the road. The district judge awarded damages 
to Hammond and against the State in the amount of $150,000. 
Thereafter, the State timely perfected the present appeal. 


II. FACTUAL BACKGROUND 

In the summer of 1992, Hammond and her husband, Wayne, 
were traveling on a Honda Gold Wing motorcycle with a two- 
wheeled trailer hitched behind. They were traveling around the 
United States on an extended honeymoon. Throughout their 
travels, Wayne drove the motorcycle. The record reveals that 
Wayne has extensive experience driving motorcycles and trav- 
eling on motorcycles across the country. 

On the evening of September 1, 1992, the Hammonds 
stopped in Tecumseh. That evening, it rained approximately 2 
inches. On the morning of September 2, the Hammonds pro- 
ceeded east on Highway 136 toward Auburn. Approximately 2'/ 
miles west of Auburn, they encountered a detour due to con- 
struction work on a bridge on the highway. Detour signs 
directed them north on a gravel road. There was no other sig- 
nage on the road regarding the detour. 

When the Hammonds proceeded north on the gravel road, 
they observed that the road was muddy and slippery. Because 
Wayne was concerned about the condition of the road, he used 
his citizens band radio to speak with a truckdriver on the road 
ahead of them. The truckdriver told Wayne that the gravel 
detour road continued for 2’: miles and that it was “slick.” 
Although there were several farm driveways along the road, the 
Hammonds continued on. Wayne lost control of the motorcycle, 
and it tipped over on its side, breaking Patricia’s leg. Additional 
facts necessary for the resolution of this appeal will be set forth 
in the relevant sections of the analysis. 


Ill. ASSIGNMENTS OF ERROR 
For the State’s assigned errors, it contends that the district 
court erred in concluding that (1) the State was not immune 
from suit, (2) the State had a duty to warn of the slippery con- 
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dition of the road, and (3) the State’s failure to warn was the 
sole proximate cause of the accident. 


IV. STANDARD OF REVIEW 
The relevant standards of review will be set forth in the appli- 
cable sections of the analysis. 


V. ANALYSIS 


1. SOVEREIGN IMMUNITY 

We first address whether the State has waived its sovereign 
immunity. Because the district court concluded that the State 
was negligent in failing to warn of the slippery condition of the 
road, we restrict our analysis to the same. In support of the 
State’s assigned error, it argues that under the State Tort Claims 
Act, it is exempt from suit. Section 81-8,219 sets forth specific 
claims for which the State’s immunity is reserved. The State 
argues that subsections 10 and 12 of § 81-8,219 apply in the 
present case. 

[1] Whether the allegations made by a plaintiff constitute a 
cause of action under the State Tort Claims Act or whether the 
allegations set forth claims which are precluded by the exemp- 
tions set forth in the act are questions of law. Blitzkie v. State, 
241 Neb. 759, 491 N.W.2d 42 (1992); Marvin E. Jewell & Co. 
v. Thomas, 231 Neb. 1, 434 N.W.2d 532 (1989). An appellate 
court has an obligation to reach its conclusions on these ques- 
tions independent from the conclusions reached by the trial 
court. Blitzkie, supra; Marvin E. Jewell & Co., supra. 

The State Tort Claims Act generally provides that the state is 
liable for torts in the same manner and to the same extent as a 
private individual. § 81-8,215. However, § 81-8,219 sets forth 
particular claims for which the state has not waived its immu- 
nity. We note that § 81-8,219 was amended February 7, 1992, 
subject to an emergency clause. As a result, the amended statute 
was in effect on the date of the Hammonds’ accident, September 
2, 1992. The relevant portions of § 81-8,219 provide: 

The State Tort Claims Act shall not apply to: 


(10) Any claim arising out of snow or ice conditions or 
other temporary conditions caused by nature on any high- 
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way as defined in section 39-602 [now codified at Neb. 
Rev. Stat. § 60-624 (Reissue 1993)], bridge, public thor- 
oughfare, or other state-owned public place due to weather 
conditions. Nothing in this subdivision shall be construed 
to limit the state’s liability for any claim arising out of the 
operation of a motor vehicle by an employee of the state 
while acting within the course and scope of his or her 
employment by the state; 


(12) Any claim arising out of the alleged insufficiency 
or want of repair of any highway as defined in section 
39-602, bridge, or other public thoroughfare. Insufficiency 
or want of repair shall be construed to refer to the general 
or overall condition and shall not refer to a spot or local- 
ized defect. The state shall be deemed to waive its immu- 
nity for a claim due to a spot or localized defect only if the 
state has had actual or constructive notice of the defect 
within a reasonable time to allow repair prior to the inci- 
dent giving rise to the claim. 

{2} Although Neb. Const. art. V, § 22, provides that “[tJhe 
state may sue and be sued, and the Legislature shall provide by 
law in what manner and in what courts suits shall be brought,” 
the provision is not self-executing. Rather, it requires legislative 
action for a waiver of a state’s sovereign immunity. Hoiengs v. 
County of Adams, 245 Neb. 877, 516 N.W.2d 223 (1994); Riley 
v. State, 244 Neb. 250, 506 N.W.2d 45 (1993). 

(3,4} A statute authorizing an action against the state is 
strictly construed because the statute is in derogation of the 
state’s sovereign immunity. Hoiengs, supra; Riley, supra. 
Waiver of sovereign immunity will be found only where stated 
by the most express language or by such overwhelming impli- 
cations from the text as will leave no room for any other rea- 
sonable construction. Hoiengs, supra (citing Wiseman y., Keller, 
218 Neb. 717, 358 N.W.2d 768 (1984)). Statutes purporting to 
waive the state’s sovereign immunity must be clear in their 
intent and must be strictly construed in favor of the sovereign 
and against a waiver. Wiseman, supra; Catania v. The 
University of Nebraska, 204 Neb. 304, 282 N.W.2d 27 (1979), 
overruled on other grounds, Blitzkie, supra. 
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In subsection 10 of § 81-8,219, the Legislature chose to 
exempt from suit all claims against the state “arising out of” 
conditions on the highway caused by nature or due to weather 
conditions. “Arise” has been defined as “[t]o spring up, origi- 
nate, to come into being .. . 2” Black’s Law Dictionary 108 (6th 
ed. 1990). When interpreting the phrase “arising out of the use” 
in an insurance contract, the Nebraska Supreme Court held that 
such words are very broad, general, and comprehensive terms, 
and are ordinarily understood to mean originating from, grow- 
ing out of, or flowing from. National Union Fire Ins. Co. v. 
Bruecks, 179 Neb. 642, 139 N.W.2d 821 (1966). The court cited 
with approval the following language of the Pennsylvania 
Supreme Court: “ ‘[A]rising out of’ means causally connected 
with, not proximately caused by, and that a ‘but for’ causation, 
that is, a cause and result relationship, is enough to satisfy this 
provision of the policy.” 179 Neb. at 649, 139 N.W.2d at 827 
(citing Mfrs. Cas. Ins. Co. v. Goodville M. Cas. Co., 403 Pa. 
603, 170 A.2d 571 (1961)). 

[5] Narrowly construing subsection 10 of § 81-8,219 in favor 
of the State, we conclude that the State has not waived its 
immunity for failure-to-warn claims such as that before us. 
Clearly, a claim that the State failed to warn of a condition of 
the road resulting from rain “arises out of” a condition of the 
road due to weather conditions as meant by subsection 10. 
While other factors may have contributed to the situation which 
resulted in a muddy, slippery road, but for the rain, there would 
have been no condition of the road of which to warn. There is a 
causal relationship between the rain and Hammond’s claim that 
the State failed to warn her of the condition of the road. 

For these reasons, we conclude that the State has not waived 
its immunity in regard to Hammond’s claim due to the exemp- 
tion in § 81-8,219(10). The district court erred in concluding to 
the contrary. Because we conclude the State is exempt from suit 
pursuant to subsection 10, we need not determine whether it 
would also be exempt from suit pursuant to § 81-8,219(12). 
This is so because subsection 12 provides that the state’s immu- 
nity regarding the “want of repair of any highway” is waived 
only if it relates to a localized defect of which the state had 
knowledge within reasonable time to repair. Even were we to 
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conclude that this case dealt with such a localized defect, the 
State would still not be deemed to have waived its immunity in 
this case because the spot arose out of, at least in part, a “tem- 
porary condition caused by nature,” i.e., the rain, and therefore, 
subsection 10 dictates that the state does not waive its immunity 
when weather is a contributing factor creating the condition on 
the highway. 


2. DUTY TO WARN 

Even were we to conclude that sovereign immunity was 
waived by the State, we would still arrive at the same result 
because in this case the State was not the proximate cause of 
Hammond’s injury and damages. In the interest of a full and 
thorough discussion, we will explain. 

[6,7] To recover under the State Tort Claims Act, a claimant 
must prove the four basic elements of negligence, namely, duty, 
breach of duty, proximate causation, and damages. Scholl v. 
County of Boone, 250 Neb. 283, 549 N.W.2d 144 (1996); Hill v. 
City of Lincoln, 249 Neb. 88, 541 N.W.2d 655 (1996). The 
question of whether a legal duty exists for actionable negligence 
is a question of law dependent upon the facts in a particular sit- 
uation. Whalen v. U S West Communications, 253 Neb. 334, 570 
N.W.2d 531 (1997); Olson v. SID No. 177, 251 Neb. 380, 557 
N.W.2d 651 (1997). 

[8-11] The state’s duty to warn is not absolute. Generally, it 
is the duty of the state to use reasonable and ordinary care in the 
construction, maintenance, and repair of its highways and 
bridges so that they will be reasonably safe for the traveler 
using them while in the exercise of reasonable and ordinary care 
and prudence. Shepard v. State of Nebraska, 214 Neb. 744, 336 
N.W.2d 85 (1983). Regarding the state’s duty to warn, the 
Nebraska Supreme Court has held that 

when (1) a governmental entity has actual or constructive 
notice of a dangerous condition or hazard caused by or 
under the control of the governmental entity and (2) the 
dangerous condition or hazard is not readily apparent to 
persons who are likely to be injured by the dangerous con- 
dition or hazard, the governmental entity has a nondiscre- 
tionary duty to warn of the danger or take other protective 
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measures that may prevent injury as the result of the dan- 
gerous condition or hazard. 
(Emphasis supplied.) Lemke v. Metropolitan Utilities Dist., 243 
Neb. 633, 647, 502 N.W.2d 80, 89 (1993). To restate, the state 
has a duty only to warn of dangerous conditions or hazards 
which are not readily apparent to persons likely to be injured by 
them. 

The Nebraska Supreme Court has also stated that 

[t]he duty to warn others of a particular peril is not abso- 
lute; the need to warn depends upon, among other things, 
the age, intelligence, and information of those to whom 
the warning might be due, and the obligation disappears 
entirely when it is shown that the injured person did in fact 
know of and fully appreciate the peril. 

Tiede v. Loup Power Dist., 226 Neb. 295, 300, 411 N.W.2d 312, 

316 (1987). See, also, Hirschman v. Maddox, 223 Neb. 302, 389 

N.W.2d 297 (1986). 

The court’s holding in Hume v. Otoe County, 212 Neb. 616, 
324 N.W.2d 810 (1982), is illustrative of the above principles. 
In holding that there was sufficient evidence to sustain a find- 
ing that the county used ordinary care in the maintenance of a 
highway on which the plaintiff was injured in an accident on an 
icy road, the Hume court stated: “The fact that the surface of the 
road was partially covered with ice or packed snow was open 
and apparent, and there is no requirement that signs be posted 
to warn of such conditions.” /d. at 619, 324 N.W.2d at 812. 

In the case before us, we note that there is no dispute that the 
State had not placed any warnings on or near the detour that the 
road was slippery. We have a driver of a motorcycle with exten- 
sive experience driving motorcycles on long treks across the 
United States. Wayne testified that he had logged thousands of 
hours on motorcycles and had taken extensive safety courses. 
The testimony of the Hammonds also established the following: 
They were aware of the rainfall the evening before and that the 
detour was a gravel road. In addition, they were aware that the 
road was muddy and slippery. Furthermore, after traveling 
approximately 100 to 200 yards on the detour, Wayne used the 
citizens band radio to learn more about the condition of the road 
ahead. A truckdriver informed him that the detour was approx- 


132 7 NEBRASKA APPELLATE REPORTS 


imately 2's miles long and that it was “slick.” Subsequently, as 
the Hammonds continued on the detour, the accident occurred. 

Warnings would not have informed the driver of anything 
more than what such driver was already aware of. Based on the 
above undisputed facts, we conclude as a matter of law that the 
State did not have a duty to warn of a road condition of which 
a driver was aware and appreciated. Therefore, we reverse the 
district court’s conclusion to the contrary. 


VI. CONCLUSION 
We conclude that the State was exempt from suit pursuant to 
§ 81-8,219(10). Even if the State has waived its immunity for a 
claim such as that before us, the State did not have a duty to 
wam Hammond. We need not address the State’s remaining 
assigned error. We reverse and dismiss. 
REVERSED AND DISMISSED. 


L.A. BREINER, APPELLANT, V. 
HoLT County, NEBRASKA, ET AL., APPELLEES. 
581 N.W.2d 89 


Filed June 2, 1998. No. A-97-554. 


1. Highways: Equity. An action to determine whether or not section lines are public 
Toads is one in equity. 

2. Declaratory Judgments: Equity: Appeal and Error. In reviewing an equity action 
for a declaratory judgment, an appellate court tries factual issues de novo on the 
record and reaches a conclusion independent of the finding of the trial court, subject 
to the rule that where credible evidence is in conflict on material issues of fact, the 
reviewing court may consider and give weight to the fact the trial court observed the 
witnesses and accepted one version of the facts over another. 

3. Political Subdivisions: Highways. A county cannot, even under the applicable 
Statute, open a section line road without giving notice to the landowner, giving the 
landowner a claim for damages, or appointing appraisers and making provisions for 
payment of the Iandowner’s damages. 

4, Easements: Highways: Appeal and Error. Where a public road has been estab- 
lished by proceedings under the applicable statute, and opened and traveled by the 
public for more than 10 years, the public thereby acquires an easement, and the court 
will not examine the original proceedings to determine if they were valid. 

5. Easements: Proof. To establish a public prescriptive easement, the public must show 
that the use and enjoyment of the land was exclusive, adverse, continuous, uninter- 
rupted, open and notorious, and under a claim of right for the full 10-year prescrip- 


10. 


11. 


12. 


13. 


14. 
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tive period. These elements must be established by clear, convincing, and satisfactory 
evidence. 

Easements: Proof: Presumptions: Rebuttal Evidence. Once the first five elements 
of a prescriptive easement are proved, there is a presumption that the use is under a 
claim of right, and this presumption can be rebutted by the owner of the servient 
estate only by proving by a preponderance of the evidence that the use was by license, 
agreement, or permission. 

Easements: Highways: Proof: Words and Phrases. In establishing a prescriptive 
easement, for a use to be exclusive does not mean that no one but the claimant uses 
the road. Exclusive simply means the claimant’s right to use the property does not 
depend upon a similar right in others. 

Easements: Proof: Words and Phrases. In establishing a prescriptive easement, a 
use is continuous and uninterrupted if it is established the easement was used when- 
ever there was any necessity to do so and with such frequency that the owner of the 
servient estate would have been apprised of the right being claimed. 

Easements: Proof: Presumptions: Words and Phrases. In establishing a prescrip- 
tive easement, a use is presumed to be adverse and under a claim of right if the use 
was uninterrupted and open for the necessary period. 

Easements: Proof: Presumptions. In establishing a prescriptive easement, evidence 
is not needed to explain how a use began, and the presumption prevails unless over- 
come by a preponderance of the evidence that the use was by license, agreement, or 
permission. 

Easements: Proof. To establish a prescriptive easement, the use must be open and 
notorious so that the owner knew of the use, assuming that he keeps himself informed 
about the conditions of his property. 

Easements: Highways. A well-established trail road would notify the owner that 
someone was traveling not only across his land, but from his land in both directions. 
Highways. In the case of public roads, the fact that only a few members of the pub- 
lic still use the road does not mean that the road has been abandoned. 

Easements: Highways: Proof. In establishing a prescriptive easement, that public 
authorities have never assumed control of a road or repaired it is frequently an impor- 
tant, sometimes controlling, element. 


Appeal from the District Court for Holt County: WILLIAM 


CASSEL, Judge. Affirmed. 


W. Craig Howell, of Domina Law, P.C., for appellant. 
Daniel D. Jewell and Scott A. Gray, of Jewell, Collins & 


DeLay, for appellee Holt County. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwwn, Judges. 


HANNON, Judge. 
L.A. Breiner brought a declaratory judgment action seeking 


a declaration of the nonexistence of several roads in rural Holt 
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County which were adjacent to his land. Holt County (County) 
answered and alleged the roads were established as public roads 
by the action of the Holt County Board of Supervisors on 
December 18, 1925. Holt County counterclaimed, alleging 
Breiner’s action was barred by the statute of limitations. At trial, 
the district court found that three of the trail roads claimed by 
the County to be public roads were roads by prescriptive ease- 
ment. Breiner appeals only that part of the order which deter- 
mined that such an easement existed for one of the three trail 
roads and alleges that the trial court erred in its findings. Upon 
a de novo review of the evidence, we find that the 2 miles of 
road in question were established as a road by a prescriptive 
easement through use by the public. We therefore affirm. 


Background Facts. 

The subject of this appeal is a trail road existing on the west 
line of Sections 19 and 30, Township 32 North, Range 14 West, 
in Holt County, Nebraska. There are many similar trail roads in 
the immediate area. The photographs in evidence show the land 
in the area of the trail roads to be from relatively flat to gently 
rolling grassland. Some of this land is used for pasture and 
some for hay production. Testimony establishes there are some 
irrigation systems southeast of the road, but the area is primar- 
ily devoted to ranching. Generally, these trail roads are two par- 
allel tracks running near the surveyed section lines. Frequently, 
but not always, there is a fence or trees on one or both sides of 
the road creating the appearance of a right-of-way approxi- 
mately 40 feet or more in width. Frequently, the landowners on 
either side run a fence across the trail road so they can utilize a 
fence on the far side of the road to keep their cattle in their pas- 
tures. Some land adjacent to the road is used to produce hay, 
and therefore, no fence is necessary. The photographs in evi- 
dence give no visual indication that any of the roads shown have 
ever been graded, graveled, or maintained. The photographs 
show vehicle tracks which are generally sodded over. 

All the roads we are concerned with in this appeal are in 
Township 32 North, Range 14 or 15 West. Section 30, Range 
14, is immediately north of Section 31; Section 19 is north of 
Section 30; and Sections 25 and 24 of Range 15 are west of 
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Sections 19 and 30. In an attempt to describe the trail roads with 
a minimum of words and maximum clarity, we shall call all of 
them simply roads, with each designated by its location from 
the adjacent section number. For example, “road-west-Section- 
30” refers to the trail road along the west side of Section 30. 

Thomas Schaub, the Holt County surveyor since 1968 and 
the Holt County road superintendent since 1970, testified that 
his duties include supervising trail roads. (Schaub termed the 
roads “minimum maintenance roads.”) Schaub testified that the 
county does no work upon such roads and that he checks them 
only randomly. To Schaub’s knowledge, the County had never 
maintained the road involved in this action, and he had 
inspected it only as a result of the controversy that gave rise to 
this action. 

There are no graded public roads within 1 mile of the south- 
west corer of Section 30, but there are trail roads going in each 
of the four directions of the compass from that point. There is a 
fence on each side and parallel to each of these roads except for 
a portion Breiner recently removed. Gates cross these roads at 
various points. We shall designate this fencing arrangement 
“double fencing,” as did the parties at trial. In the trial below, 
the court determined road-south-Section-30 was a road by pre- 
scription, and that determination was not appealed. Schaub tes- 
tified that this road extends east from the southeast corner of 
Section 30 for 1 mile, but that there is a gate across the road at 
that corner; that the surveyed corner of the southwest corner of 
Section 30 is in the approximate center of the two roads that 
intersect at that point; and that the road going north is about 30 
feet east of where the fence used to be on the east side of 
Section 25 before Breiner removed it. At the northwest corner 
of Section 19, the survey corner was about 8 feet west of the 
fence line, which indicated the road veered slightly to the west. 
Schaub testified that the trail continued for another mile to an 
abandoned building site. Schaub testified that the soil in the 
area is light and granular and that if graded, it would blow away 
if not covered with clay. 

Schaub testified a row of cedar trees commenced about 500 
feet north of the southwest corner of Section 30 and east of the 
road-west-Section-30. The trees were parallel to the road and 
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about 60 to 70 feet east of where a north-south fence used to be 
on the east side of Section 25. The fence for the road-west- 
Section-19 was missing when Schaub last viewed the road. 

Breiner has owned the south half and the northwest quarter 
of Section 30 since 1991 and also owns the east half of Section 
25. Breiner leases the south half of Section 19. He maintains 
these roads are not public roads. Duane Beck owns the north- 
west quarter of Section 19. Beck maintains the road-west- 
Sections-19-and-30 is a public road. This disagreement appears 
to be the initial cause of this action. 

Breiner, Beck, and the following individuals testified about 
their knowledge of the road and its use: Frank Kilmurry, age 82, 
who owns Section 24 as well as the section immediately north 
of it and who has ranched in the community for many years; 
Darrell Smith, whose family owns the northeast quarter of 
Section 19 and other land in the neighborhood; Clarence 
Focken, age 87, who lived on the southeast corner of Section 19 
and ranched and farmed land on Section 30 and other land in the 
area for 47 years, ending in 1979; Garold Hitchcock, who lived 
and ranched in the area and had driven cattle on the road-west- 
Sections-19-and-30. These men testified about the roads in the 
area and their use by them and others. The significant testimony 
will be summarized later in this opinion. 

After the trial, the court rendered a written opinion citing the 
applicable law, analyzing the evidence, and finding the County 
records do not establish the road was an open public road. The 
court found that Beck’s testimony was clear and convincing and 
established a road by prescription on the west side of Sections 
19 and 30. Accordingly, the court entered a declaratory judg- 
ment to that effect. 


ASSIGNMENT OF ERROR 
Breiner alleges the trial court erred in finding the road-west- 
Sections-19-and-30 to be a public road by prescription. 


STANDARD OF REVIEW 
[1,2] An action to determine whether or not section lines are 
public roads is one in equity. Spilinek v. Spilinek, 212 Neb. 811, 
326 N.W.2d 170 (1982). In reviewing an equity action for a 
declaratory judgment, an appellate court tries factual issues de 
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novo on the record and reaches a conclusion independent of the 
finding of the trial court, subject to the rule that where credible 
evidence is in conflict on material issues of fact, the reviewing 
court may consider and give weight to the fact the trial court 
observed the witnesses and accepted one version of the facts 
over another. Hillary Corp. v. United States Cold Storage, 250 
Neb. 397, 550 N.W.2d 889 (1996). 


ANALYSIS 

The trial court correctly recognized that the burden of proof 
rests upon the County to establish that (1) the necessary pro- 
ceedings were had to establish and open the roads in question or 
(2) the roads in question were established by adverse possession 
or prescriptive easement. See, County of Banner v. Young, 184 
Neb. 546, 169 N.W.2d 280 (1969); Mosier v. Herman, 113 Neb. 
318, 202 N.W. 875 (1925). We shall consider these issues in the 
same order. 


Action of County Board. 

[3] A county cannot, even under the applicable statute, open 
a section line road without giving notice to the landowner, giv- 
ing the landowner a claim for damages, or appointing apprais- 
ers and making provisions for payment of the landowner’s dam- 
ages. Without such efforts, the county is a trespasser. Olson v. 
Bonham, 212 Neb. 548, 324 N.W.2d 260 (1982). 

The record of the Holt County Board of Supervisors for 
October 31, 1925, shows that that body passed a resolution find- 
ing that the County had failed to make proper entries upon the 
road records of the County; that there were many roads which 
had been worked, graded, and bridged which were not in the 
records of the County; and that courts had recognized that the 
use of a road for 10 years or more made such roads public 
roads. The resolution instructed the County supervisors to fur- 
nish a list of all such roads in their respective districts that have 
existed for more than 10 years and to make an affidavit listing 
such roads. The record of the County contains separate affi- 
davits by the six supervisors stating that certain listed roads in 
their districts have been used and traveled for more than 10 
years. The roads are described as being on one of the four sides 
of a listed section, and hundreds of such roads are listed. All of 
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the affidavits were filed on or before December 18, 1925. On 
that day, a motion to declare the listed section line roads as pub- 
lic roads was passed, and among the roads listed on the affidavit 
was the road on the east line of Sections 24 and 25 (the same as 
the west line of Sections 19 and 30). This is the only record pro- 
duced by the parties from which it could possibly be claimed 
that the road had been opened as a public road. By this proce- 
dure, the County clearly did not open the public road in any 
manner authorized by statute or due process. 

[4] Thus, the road exists, if at all, by virtue of a prescriptive 
easement acquired by adverse use by the public of the road in 
question. Where a public road has been established by proceed- 
ings under the applicable statute, and opened and traveled by 
the public for more than 10 years, the public thereby acquires 
an easement, and the court will not examine the original pro- 
ceedings to determine if they were valid. State ex rel. Draper v. 
Freese, 147 Neb. 147, 22 N.W.2d 556 (1946). 

The evidence from the County records establishes that for 70 
years the County has claimed the road-west-Sections-19-and- 
30 as a public road by prescription. The County record by itself 
is not sufficient to establish a road by prescription, but gives 
some credence to the notion that the County, and hence the pub- 
lic, claimed the road was a public road and hence traveled it 
under claim of right. However, under the facts in this case, this 
evidence is probably not necessary. 


Road by Prescription. 

[5] To establish a public prescriptive easement, the public 
must show that the use and enjoyment of the land was exclusive, 
adverse, continuous, uninterrupted, open and notorious, and 
under a claim of right for the full 10-year prescriptive period. 
Sellentin v. Terkildsen, 216 Neb. 284, 343 N.W.2d 895 (1984). 
See, also, Leu v. Littell, 2 Neb. App. 323, 513 N.W.2d 24 
(1993). These elements must be established by clear, convinc- 
ing, and satisfactory evidence. Svoboda v. Johnson, 204 Neb. 
57, 281 N.W.2d 892 (1979). 

[6] Once the first five elements of a prescriptive easement are 
proved, there is a presumption that the use is under a claim of 
right, and this presumption can be rebutted by the owner of the 


BREINER v. HOLT CTY. 139 
Cite as 7 Neb. App. 132 


servient estate only by proving by a preponderance of the evi- 
dence that the use was by license, agreement, or permission. 
Sellentin v. Terkildsen, supra. 

The evidence summarized above establishes without serious 
dispute that there is a clear trail consisting of two tracks on the 
section line west of Sections 30 and 19, that this road is almost 
identical in appearance to all of the other roads within at least a 
1-mile distance from it, and that similar roads feed into and out 
of the road. Beck, Kilmurry, Smith, and Breiner himself could 
not get to their land unless they traveled on roads that adjoined 
and were quite similar to the road-west-Sections-30-and-19. 
Breiner, Smith, and Hitchcock all testified to having driven cat- 
tle on the road, and Smith and Hitchcock claimed not to have 
obtained permission. Beck’s testimony established that he and 
others traveled the road whenever they had a reason to do so. 
Beck’s testimony on the nature and extent of the roads’ use is 
not really disputed. 

The principal dispute is whether or not the road is traveled by 
the public. Breiner, Kilmurry, and Focken testified they have 
seen no people travel the road except hunters during hunting 
season and neighbors, including them. We realize that many 
landowners regard hunters as a nuisance and that some, but 
not all, hunters are in fact a nuisance but that in either case, 
hunters are members of the public. There was no evidence of 
any effort by local landowners to stop hunters from traveling on 
the trail road, nor is there any evidence the hunters’ travel was 
part of trespasses by the hunters upon the private land adjacent 
to the trail roads. Evidence that only neighbors and hunters 
traveled the road establishes at least that neighbors and hunters 
did travel the road. In this case, the evidence shows that the 
neighbors referred to are not people who live in the area, but 
other people such as Beck, Smith, Kilmurry, and Breiner, who 
own land in the area. There is no evidence that the neighbors 
who used the road sought or received permission to travel the 
road. A fair summation of the evidence is that anyone who 
wanted to travel the road did so, but that not many persons 
wanted such travel. Considering the road is in an isolated ranch- 
ing area, the infrequency and sporadic nature of travel upon it is 
not controlling. 
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Furthermore, the existence of worn tracks and ruts in the 
earth tends to establish there was considerable travel on the road 
sometime in the past. Focken testified these ruts were made 
before his time by people from “Dustin.” (The evidence shows 
Dustin was a small town of undisclosed location.) Focken also 
testified that “old-timers” using wagons traveled the road. 

Many years ago, Focken planted the cedar trees along the 
road, a distance east of the section line. By so locating the trees, 
Focken is admitting that someone had a right to travel on the 
line. Beck testified that once Focken had put gates across the 
road and that a man named “Crippen” raised so much “devil- 
ment” that Focken opened it up. Focken’s testimony is not help- 
ful to Breiner because a study of his testimony would convince 
almost anyone that he had concluded “just a trail road” is not a 
road. The gentleman is mistaken. 

Kilmurry recognized the trail road in an aerial photograph of 
the road-west-Section-19. Kilmurry testified he did not use the 
trail road, but that he goes a mile north and travels the road- 
north-Section-19 to get to his pasture. Kilmurry testified he and 
Breiner go right through Beck’s northwest quarter of Section 
19, but upon cross-examination, he admitted it was on the trail 
north along Beck’s land. Kilmurry admitted he has used the 
road-west-Section-19 when the north way through Beck’s land 
gets too wet. 

The existence of fencing and trees set back approximately 
road right-of-way width has to be recognized as evidence that 
the landowners recognized the public’s right to travel on the 
section line, as well as the landowners’ desire to keep their live- 
stock off the road. The fact that these fences were in a line adja- 
cent to the trail for 2 or more miles likewise shows recognition 
by the landowners maintaining the fences that the fenced-off 
area is for public travel. The absence of a fence would tend to 
negate the existence of a public road, but in this case, the 
absence of some sections of fence on the same continuing fence 
line would not cause an observer to think that the public right to 
travel stops in the areas where the fence is missing. 

Gates across a trail tend to negate the existence of the trail as 
a road, but when the evidence shows the gates are opened at will 
and left open, except in pasture season, such gates do not effec- 
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tively controvert the public’s right to travel the clearly marked 
way between what appears to be private property. 

The above analysis is made without direct reference to the 
six elements listed above, but was made with those elements in 
mind. To prevail, there must be clear and convincing evidence 
that the public’s use was exclusive, adverse, continuous, unin- 
terrupted, open and notorious, and under claim of right. The 
most difficult elements in establishing a road under these ele- 
ments are whether the use was exclusive, continuous, and unin- 
terrupted. This is so because viewing an individual member of 
the public’s use of a road, that use cannot be exclusive, contin- 
uous, or uninterrupted. 

[7-10] For a use to be exclusive does not mean that no one but 
the claimant uses the road. Exclusive simply means the 
claimant’s right to use the property does not depend upon a sim- 
ilar right in others. Leu v. Littell, 2 Neb. App. 323, 513 N.W.2d 24 
(1993). A use is continuous and uninterrupted if it is established 
the easement was used whenever there was any necessity to do so 
and with such frequency that the owner of the servient estate 
would have been apprised of the right being claimed. Svoboda v. 
Johnson, 204 Neb. 57, 281 N.W.2d 892 (1979); Leu v. Littell, 
supra. A use is presumed to be adverse and under a claim of right 
if the use was uninterrupted and open for the necessary period. 
Evidence is not needed to explain how the use began, and the pre- 
sumption prevails unless overcome by a preponderance of the 
evidence that the use was by license, agreement, or permission. 
Svoboda v. Johnson, supra; Leu v. Littell, supra. 

The above elements are clearly established by the evidence 
of all of the witnesses that they observed that those using the 
road simply did so and that no one attempted to interfere with 
such travel. The evidence establishes public use back to at least 
the 1950’s, and some of Focken’s testimony would push that 
date back much further. In part, Beck’s testimony is convincing 
because it has the effect of placing a road on Beck’s land as well 
as on that of other owners of land adjacent to the road. Smith 
likewise establishes that he traveled the road thinking it was a 
public road and that his father taught him this attitude. 

[11-13] To establish a prescriptive easement, the use must be 
open and notorious so that the owner knew of the use, assuming 
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that he keeps himself informed about the conditions of his prop- 
erty. Leu v. Littell, supra. A well-established trail road would 
notify the owner that someone was traveling not only across his 
land, but from his land in both directions. Jd. In the case of pub- 
lic roads, the fact that only a few members of the public still use 
the road does not mean that the road has been abandoned. 
Sellentin v. Terkildsen, 216 Neb. 284, 343 N.W.2d 895 (1984); 
Smith v. Bixby, 196 Neb. 235, 242 N.W.2d 115 (1976). 

Breiner and Kilmurry testified that it is customary in the 
Sandhills for neighbors to use each other’s trails as needed. 
Breiner testified that he freely allows neighbors to use section 
line trails. This testimony does not rebut the presumption that 
use under a claim of right arises upon proof that the land use 
was exclusive, adverse, continuous, uninterrupted, and open 
and notorious. See Sellentin v. Terkildsen, supra. In addition, 
Breiner did not own the property when the road would have 
been established, and he never testified that any hunter or 
neighbor ever sought permission to travel on the road. The 
record is rather clear that this action was precipitated by 
Breiner’s interfering in some manner with what Beck regarded 
as his right to travel on the road. Interestingly, Breiner argues “it 
is understood in rural communities that everybody has [the right 
to use section line trails as] access to their property.” There is no 
evidence supporting this assertion, and as properly understood, 
the right to use section line trails, if it exists, is an easement, 
public or otherwise. There is no evidence in this case of any pri- 
vate easement of access. Of significance is the fact that most of 
the witnesses in this case would have no access to their land if 
they did not travel over a road very much like the road-west- 
Sections-19-and-30. Focken’s testimony that the road does not 
serve any noticeable purpose is simply wrong. Breiner’s testi- 
mony that the road does not lead to any farmstead is contra- 
dicted by Schaub’s testimony that the road terminates at an 
abandoned building site. 

[14] Breiner relies on the fact the County has never main- 
tained the road. That public authorities have never assumed 
control of a road or repaired it is frequently an important, some- 
times controlling, element. Burk v. Diers, 102 Neb. 721, 169 
N.W. 263 (1918). But in this case, Schaub testified that such 
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roads are regarded as primitive, minimum-maintenance roads 
which the County does not maintain and that the conditions are 
such that the road cannot be graded unless clay is placed upon 
it. One witness testified that this requirement, plus low use, was 
prohibitive to grading. Thus, the lack of maintenance does not 
establish that the County does not claim the road is public, and 
a traveler need not assume that the lack of public maintenance 
is an indication that the road is not for public travel. 

For these reasons, we affirm the trial court’s order and find 
that the County has established an easement by prescription. 

AFFIRMED. 


WESLEY TRACY, APPELLEE AND CROSS-APPELLANT, V. 
LLOYD TRACY, DOING BUSINESS AS TRACY ENTERPRISES, 
APPELLANT AND CROSS-APPELLEE. 

RICHARD TRACY, APPELLEE AND CROSS-APPELLANT, V. 
LLOYD TRACY, DOING BUSINESS AS TRACY ENTERPRISES, 
APPELLANT AND CROSS-APPELLEE. 

581 N.W. 2d 96 
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1. Contracts: Quantum Meruit. The theory of quantum meruit is premised on the 
existence of a contract implied by law. ; 

2. Contracts. An action sounding in contract is an action at law. 

3. Appeal and Error. In a bench trial of a law action, the trial court’s factual findings 
have the effect of a jury verdict and will not be disturbed on appeal unless clearly 
wrong. 

4. Trial: Witnesses. In a bench trial of a law action, the court, as the trier of fact, is 
the sole judge of the credibility of the witnesses and the weight to be given their 
testimony. 

5. Judgments: Appeal and Error. When reviewing a judgment awarded in a bench 
trial, an appellate court does not reweigh the evidence, but considers the judgment in 
a light most favorable to the successful party and resolves evidentiary conflicts in 
favor of the successful party, who is entitled to every reasonable inference deducible 
from the evidence. 

6. Contracts: Quantum Meruit: Unjust Enrichment. Generally, the principle of 
quantum meruit is a contract implied in law theory of recovery based on the equitable 
doctrine that one will not be allowed to profit or enrich oneself unjustly at the 
expense of another. 

7. Unjust Enrichment. The issue of unjust enrichment is a question of fact. 
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8. ____. Where benefits have been received and retained under circumstances that it 
would be inequitable and unconscionable to permit the party receiving them to avoid 
payment therefor, the law requires the recipient to pay the reasonable value of the 
services. 

9. Contracts: Parties. To give rise to an implied contract to pay, services must have 
been rendered in expectation that the other party would pay. In tum, the other party 
must have accepted the services with knowledge of that expectation. 

10. Contracts: Presumptions. A promise to pay for services rendered by one member 
of a family and accepted by another member of a family will not be implied from the 
mere rendition of services. If a family relationship exists between them, there is a pre- 
sumption that the services were rendered gratuitously. 

11. Contracts. The rule of gratuitous services between family members does not apply 
where the services performed are of a business nature, which services are not usually 
performed without remuneration. 

12. Actions: Quantum Meruit. An action based on quantum meruit for labor and mate- 
fials provided is grounded on an implied promise to pay the reasonable value thereof. 

13. Actions: Quantum Meruit: Value of Goods: Proof. There is no specific standard 
by which the reasonable value of labor and materials furnished shall be proved. The 
trier of fact may consider all reasonable inferences of value that flow from the evi- 
dence adduced. 

14, Employer and Employee: Wages: Attorney Fees. If an employee having a claim 
for wages secures judgment on a claim for wages, the employee is entitled to recover 
the full amount of the judgment, costs, and an attomey fee that shall not be less than 
25 percent of the unpaid wages, and if the nonpayment of wages is willful, an amount 
equal to two times the amount of unpaid wages shall be recovered from the employer. 


Appeal from the District Court for York County: MICHAEL 
Owens, Judge. Affirmed in part, and in part reversed and 
remanded. 


Earl D. Ahlschwede, of Mayer, Burns & Ahlschwede, for 
appellant. 


Michael J. Murphy, of Angle, Murphy, Valentino & 
Campbell, P.C., for appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and IRWIN, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 
Wesley Tracy and Richard Tracy each filed a lawsuit in the 
district court for York County in which each claimed that Lloyd 
Tracy, doing business as Tracy Enterprises, owed him money 
for services rendered. After a bench trial on the consolidated 
cases, the district court entered judgments in favor of Wesley in 
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the amount of $15,288 and in favor of Richard in the amount of 
$1,992. Lloyd appeals the judgments. Wesley and Richard 
cross-appeal. For the reasons stated below, we affirm in part, 
and in part, we reverse, and remand. 


II. FACTUAL BACKGROUND 

Tracy Enterprises is a garbage collection business solely 
owned by Lloyd. Prior to April 1992, Tracy Enterprises col- 
lected garbage mainly in York County and the surrounding area. 

Lloyd’s twin brother, Wesley, also had a garbage collection 
business which he operated in Hebron, Nebraska. In 1991, 
Wesley sold his business to The Garbage Company. Wesley 
remained employed with The Garbage Company until March 1, 
1992. Beginning on March 16, Wesley began working full time 
for Lloyd. He also did business as Tracy Disposal doing odd 
jobs. 

In April 1992, Tracy Enterprises began to collect garbage in 
Fillmore and Thayer Counties, which is the general area where 
Wesley operated his business before he sold it. The parties refer 
to this expansion as the “south route.” Lloyd and Wesley agreed 
that Wesley would service the south route. At trial, the brothers 
disagreed whether it was Lloyd’s or Wesley’s idea to start the 
south route. 

From March 16 until approximately October 16, 1992, 
Wesley worked for Lloyd. He collected garbage, performed 
mechanical work on Lloyd’s equipment, and provided welding 
services. Wesley testified that he worked 6 days per week for a 
total of 1,960 hours. Wesley testified as to the hours he worked 
and the type of work performed. Wesley also provided his opin- 
ion as to the value of his services. 

Richard, who is Wesley’s son and Lloyd’s nephew, was in 
high school during 1992. He claimed that he also worked for 
Lloyd from March 16 to approximately October 16, 1992. 
According to Richard and Wesley, Richard helped Wesley on 
the south route on Saturdays and before school on Tuesdays 
during the school year and helped Wesley daily in the summer 
months. According to Richard and Wesley, Lloyd was aware 
that Richard was helping Wesley with the south route and had 
authorized it. Richard testified that at times, Lloyd would tell 
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him not to work on the route anymore because of concerns 
regarding child labor violations. However, according to 
Richard, Lloyd would then tell him to continue working. 
Richard testified that he worked for Lloyd approximately 380 
hours. Richard testified as to the value of his services. Lloyd 
testified that Richard’s only job was to deliver dumpsters and 
that Lloyd had told Wesley and Richard that Richard was not to 
collect garbage. 

The testimony was as follows regarding compensation: 
Lloyd had paid Wesley and Richard in the past for their ser- 
vices. In the past, Wesley and Lloyd had also traded services. 
Wesley testified that he had numerous conversations with Lloyd 
after March 16, 1992, regarding wages for the work performed 
from March 16 to October 16. According to Wesley, Lloyd told 
him that “he would just take care of us.” Wesley understood this 
to mean that Lloyd would pay them. Wesley admitted that at one 
point after March 16 Lloyd told him that Lloyd could not pay 
him $100 per day as he had in the past. 

According to Lloyd’s evidence, he and Wesley agreed that 
Lloyd would provide the equipment and cover the expenses for 
the south route, that Wesley would service the south route, and 
that Wesley could purchase the route at any time from Lloyd by 
purchasing the equipment. Lloyd testified that Wesley’s com- 
pensation for servicing the route was that he could use Lloyd’s 
equipment at no cost to do cleanups and other intermittent work 
and keep all money earned as a result. 

After making demand for payment, Wesley and Richard each 
initiated a lawsuit against Lloyd. Wesley sought recovery based 
alternatively on the principle of quantum meruit or under the 
Fair Labor Standards Act, 29 U.S.C. § 201 et seq. (1988 & 
Supp. III 1991). Richard sought recovery based on the principle 
of quantum meruit. Both sought additional damages under the 
Wage Payment and Collection Act, Neb. Rev. Stat. § 48-1228 et 
seq. (Reissue 1988 & Cum. Supp. 1992). Lloyd generally 
denied the allegations in the petitions and alleged that there was 
no agreement for payment. 

The cases were consolidated for trial. The trial commenced 
on September 8, 1995, before Judge Bryce Bartu. The trial con- 
tinued on November 13, 1996, before Judge Michael Owens, at 
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which time the parties stipulated that the bill of exceptions from 
September 8, 1995, be submitted to the court. Additional evi- 
dence was also received. 

Based on the evidence, the district court concluded that there 
was no dispute that a substantial amount of work was performed 
by Wesley and Richard on Lloyd’s behalf and that given the 
nature of the work performed, Wesley and Richard had rebutted 
the presumption that the services were provided gratuitously. 
The district court further concluded that the principle of quan- 
tum meruit required that Lloyd pay the reasonable value of the 
services provided, that the reasonable value of the services pro- 
vided by Wesley was $15,288, and that the reasonable value of 
the services provided by Richard was $1,992. The district court 
also held that the Fair Labor Standards Act did not apply in 
Wesley’s case and the Wage Payment and Collection Act did not 
apply in either case because Wesley and Richard were not 
“employee[s]” as contemplated by the acts. The court entered 
judgment accordingly. This appeal timely followed. 


Il. ASSIGNMENTS OF ERROR 

Lloyd assigns and argues that the district court erred in con- 
cluding that Richard and Wesley were entitled to recovery based 
on the principle of quantum meruit, that Richard and Wesley 
had rebutted a presumption that they had provided their services 
gratuitously, and that damages were sufficiently proved. 

Richard and Wesley cross-appeal, claiming that the district 
court erred in not applying the Wage Payment and Collection Act. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1-3] The theory of quantum meruit is premised on the exis- 
tence of a contract implied by law. Tobin v. Flynn & Larsen 
Implement Co., 220 Neb. 259, 369 N.W.2d 96 (1985). An action 
sounding in contract is an action at law. Bachman v. Easy 
Parking of America, 252 Neb. 325, 562 N.W.2d 369 (1997); 
Nebraska Pub. Emp. vy. City of Omaha, 247 Neb. 468, 528 
N.W.2d 297 (1995). In a bench trial of a law action, the trial 
court’s factual findings have the effect of a jury verdict and will 
not be disturbed on appeal unless clearly wrong. Bachman, 
supra. 
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[4,5] In a bench trial of a law action, the court, as the trier of 
fact, is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony. Four R Cattle Co. v. Mullins, 
253 Neb. 133, 570 N.W.2d 813 (1997); In re Estate of Disney, 
250 Neb. 703, 5SO N.W.2d 919 (1996). When reviewing a judg- 
ment awarded in a bench trial, an appellate court does not 
reweigh the evidence, but considers the judgment in a light most 
favorable to the successful party and resolves evidentiary con- 
flicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. Four R 
Cattle Co., supra; Cotton v. Ostroski, 250 Neb. 911, 554 
N.W.2d 130 (1996). 


2. QUANTUM MERUIT 

Lloyd contends that Wesley and Richard were not entitled to 
recover based on the principle of quantum meruit. Lloyd argues 
that Wesley and Richard did not prove they had a reasonable 
expectation of payment. 

Initially, we note that the evidence does not support a con- 
clusion that the parties had an express contract which would 
preclude recovery based on a quantum meruit theory of recov- 
ery. See Associated Wrecking v. Wiekhorst Bros., 228 Neb. 764, 
424 N.W.2d 343 (1988) (holding that law implies contract only 
when parties have not entered express agreement). In order for 
an express contract to result, there must be, among other things, 
a meeting of the minds at every point with nothing left open for 
future arrangement. Professional Recruiters v. Oliver, 235 Neb. 
508, 456 N.W.2d 103 (1990); Zimmerman v. Martindale, 221 
Neb. 344, 377 N.W.2d 94 (1985). According to the evidence, 
there was not a meeting of the minds between the parties 
regarding whether Lloyd would pay for the services or the man- 
ner of any such payment. 

[6,7] Generally, the principle of quantum meruit is a contract 
implied in law theory of recovery based on the equitable doc- 
trine that one will not be allowed to profit or enrich oneself 
unjustly at the expense of another. Associated Wrecking, supra. 
The issue of unjust enrichment is a question of fact. See 
Professional Recruiters, supra. 

[8,9] Where benefits have been received and retained under 
circumstances that it would be inequitable and unconscionable 
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to permit the party receiving them to avoid payment therefor, the 
law requires the recipient to pay the reasonable value of the ser- 
vices. Id. To give rise to an implied contract to pay, the services 
must have been rendered in expectation that the other party 
would pay. In turn, the other party must have accepted the ser- 
vices with knowledge of that expectation. See 66 Am. Jur. 2d 
Restitution and Implied Contracts § 20 (1973). See, also, County 
of York v. Johnson, 230 Neb. 403, 432 N.W.2d 215 (1988). 

The evidence is conflicting regarding whether Wesley and 
Richard could reasonably expect payment for their services. 
According to Wesley and Richard, they expected to be paid for 
their services because they had been paid in the past. In addi- 
tion, Wesley testified that Lloyd told him that Lloyd “would 
take care of” them, which he understood to mean that Lloyd 
would pay them. Lloyd argues that any expectation of payment 
was unreasonable because he told Wesley he could not pay 
them. However, the record shows that Lloyd told Wesley only 
that he could not pay Wesley $100 per day. 

Based on the parties’ past conduct, the type and amount of 
work performed, and Lloyd’s statement as testified to by Wesley, 
the evidence supports the district court’s conclusions that Wesley 
and Richard had a reasonable expectation of payment and that 
Lloyd accepted services with knowledge of their expectation. 
Under the circumstances, we cannot conclude that the district 
court was clearly wrong in finding (1) that Wesley and Richard 
furnished services to Lloyd and (2) that it would be inequitable 
and unconscionable to permit Lloyd to retain the benefit of the 
services without paying the reasonable value therefor. 


3, PRESUMPTION OF GRATUITOUS SERVICE 

[10] Lloyd also argues that Wesley and Richard did not rebut 
the presumption that services rendered to family members are 
performed gratuitously. The general rule is that a promise to pay 
for services rendered by one member of a family and accepted 
by another member of a family will not be implied from the 
mere rendition of services. If a family relationship exists 
between them, there is a presumption that the services were ren- 
dered’ gratuitously. See, 42 C.J.S. Implied Contracts § 32 
(1991); 66 Am, Jur. 2d Restitution and Implied Contracts § 30 
(1973); Annot., 7 A.L.R.2d 8 (1949). See, also, Plath vy. 
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Brunken, 102 Neb. 467, 167 N.W. 567 (1918). Although in 
Nebraska jurisprudence it appears that the above rule has gen- 
erally been applied where a family member has provided ser- 
vices to another family member who died before any payment 
was made, see, e.g., In re Estate of Krueger, 235 Neb. 518, 455 
N.W.2d 809 (1990), the rule has a broader application. 

[11] However, in Krueger, supra, the Nebraska Supreme 
Court held that cases holding that a claimant performed services 
gratuitously are distinguishable from cases where the services 
performed are “of a business nature, which services are not usu- 
ally performed without remuneration, whereas the cases disal- 
lowing claims involved personal, household, or domestic ser- 
vices for which a close relative is not normally compensated.” 
235 Neb. at 524, 455 N.W.2d 813-14. 

The holding in Krueger is applicable to the case before us. 
The services performed by Wesley and Richard included 
garbage collection, welding, and mechanical work benefiting 
Lloyd’s garbage collection business. These services were 
clearly of a business nature and of the type not usually per- 
formed without payment. Therefore, we conclude that the dis- 
trict court did not err in determining that the presumption of 
gratuitous service had been rebutted by the evidence presented. 


4. DAMAGES 

Finally, Lloyd contends that Wesley and Richard did not suf- 
ficiently prove their damages. He argues that the records kept 
by Wesley were inadequate and that Lloyd’s evidence contra- 
dicted Wesley’s and Richard’s evidence regarding the amount of 
time worked and the services provided. 

[12,13] An action based on quantum meruit for labor and 
materials provided is grounded on an implied promise to pay 
the reasonable value thereof. Krueger, supra. There is no spe- 
cific standard by which the reasonable value of labor and mate- 
rials furnished shall be proved. The trier of fact may consider all 
reasonable inferences of value that flow from the evidence 
adduced. Id.; Bosle v. Luebs, 169 Neb. 186, 98 N.W.2d 795 
(1959). A judgment based on quantum menuit will not be 
reversed unless clearly wrong. See Krueger, supra. 
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We cannot conclude that the district court was clearly wrong 
in awarding $15,288 to Wesley and $1,992 to Richard. At trial, 
Wesley and Richard presented evidence regarding the amount 
and type of work they performed for Lloyd from March 16 to 
October 16, 1992. Wesley and Richard also presented evidence 
regarding the reasonable value of such services. Lloyd pre- 
sented evidence challenging the amount of work performed. 
Resolution of the conflicts in the evidence was for the trier of 
fact. See Four R Cattle Co. v. Mullins, 253 Neb. 133, 570 
N.W.2d 813 (1997), This argument is without merit. 


5. CRoSS-APPEAL 

For their cross-appeals, Wesley and Richard contend that the 
district court erred in concluding that the Wage Payment and 
Collection Act did not apply because they were not employees 
as contemplated under the act. Wesley and Richard argue that 
the above act is applicable in this case because they are employ- 
ees and the amount due is wages, as the terms are defined in the 
act. As a result, they argue that they are entitled to an award of 
attorney fees pursuant to § 48-1231 and “a penalty of two times 
the [amount of the unpaid] wages” for willful conduct pursuant 
to § 48-1232. 

[14] Section 48-1231 provides that an employee having a 
claim for wages that have been unpaid for 30 days may institute 
a lawsuit. If such an employee secures judgment on a claim for 
wages, the employee is entitled to recover the full amount of the 
judgment, costs, and an attorney fee, if the employee has 
employed an attorney, that shall not be less than 25 percent of 
the unpaid wages. Id. Section 48-1232 further provides that if 
the nonpayment of wages is willful, an amount equal to two 
times the amount of unpaid wages shall be recovered from the 
employer. However, the penalty provided in § 48-1232 is placed 
in a fund to be distributed to the common schools of the state; 
it is not an award to the employee. We also note that the award 
of the penalty set forth in § 48-1232 is discretionary and that 
this discretion should be exercised only when there is no rea- 
sonable dispute as to the fact that the wages are owed or as to 
the amount of the wages. See Suess v. Lee Sapp Leasing, 229 
Neb. 755, 428 N.W.2d 899 (1988). 
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Section 48-1229 defines an employee as “any individual per- 
mitted to work by an employer pursuant to an employment rela- 
tionship . . . .” Subsection 2 of § 48-1229 provides that an 
employment relationship exists unless 

(a) such individual has been and will continue to be free 
from control or direction over the performance of such ser- 
vices, both under his or her contract of service and in fact, 
(b) such service is either outside the usual course of busi- 
ness for which such service is performed or such service is 
performed outside of all the places of business of the enter- 
prise for which such service is performed, and (c) such 
individual is customarily engaged in an independently 
established trade, occupation, profession, or business. This 
subdivision is not intended to be a codification of the com- 
mon law and shall be considered complete as written. 
In addition, this statute defines wages to mean compensation for 
labor or services rendered by an employee, whether the amount 
is determined on a time, task, fee, commission, or other basis. 
§ 48-1229(4). 

Based upon our review of the record and the broad language 
of the statute, we conclude that the district court erred in find- 
ing that Wesley and Richard were not employees under the 
above act. The record shows that Wesley and Richard were per- 
mitted by Lloyd to work. In addition, the evidence does not 
establish that Wesley and Richard were free from the control or 
direction of Lloyd, that their services were outside the usual 
course of Lloyd’s business, or that they were customarily 
engaged in an independently established business, as would be 
required to overcome the presumption of an employment rela- 
tionship set forth in § 48-1229(2). We note that the definition of 
wages set forth in § 48-1229(4) encompasses wages awarded on 
the principle of quantum meruit in that it states that the amount 
of wages may be determined on a “‘time, task, fee, commission, 
or other basis.” (Emphasis supplied.) For these reasons, we 
reverse the district court’s determination that the Wage Payment 
and Collection Act did not apply. We remand the case for deter- 
minations of the appropriate attorney fees to be assessed and 
whether a penalty of two times the unpaid wages should be 
assessed. 
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V. CONCLUSION 
For the reasons stated above, we affirm in part, and in part we 
reverse, and remand. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES B. OWEN, APPELLANT. 
580 N.W. 2d 566 


Filed June 9, 1998. No. A-97-890. 


1. Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, 
or reweigh the evidence. Such matters are for the finder of fact, and a conviction will 
be affirmed, in the absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to support the 
conviction. 

2. Jury Instructions: Appeal and Error. All jury instructions given must be read 
together, and if taken as a whole they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the evidence, there is no 
prejudicial error necessitating reversal. 

3. Police Officers and Sheriffs: Words and Phrases. Pursuant to Neb. Rev. Stat. 
§ 28-906(1) (Reissue 1995), a person commits the offense of obstructing a peace offi- 
cer, when, by using or threatening to use violence, force, physical interference, or 
obstacle, he or she intentionally obstructs, impairs, or hinders the enforcement of the 
penal law or the preservation of the peace by a peace officer or judge acting under 
color of his or her official authority. 

4. Police Officers and Sheriffs. The mere verbal refusal to provide information to an 
officer does not constitute an obstacle to the enforcement of the penal laws as con- 
templated by Neb. Rev. Stat. § 28-906 (Reissue 1995). 

5. ___. There must be some sort of affirmative physical act, or threat thereof, for a vio- 
lation of Neb. Rev. Stat. § 28-906 (Reissue 1995) to occur. 

6. Trial: Appeal and Error. Conduct of final argument is within the discretion of the 
trial court, and a trial court’s ruling regarding final argument will not be disturbed 
absent an abuse of that discretion. 

7. Judges: Words and Phrases. A judicial abuse of discretion exisis when reasons or 
tulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for disposition. 

8. Juries: Testimony: Notice. Pursuant to Neb. Rev. Stat. § 25-1116 (Reissue 1995), 
if a jury has retired for deliberation and desires information as to any part of the law 
arising in the case, the jury members may request an officer to conduct them to the 
court, where the information upon the point of law shall be given and the court may 
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give its recollection as to the testimony on the point in dispute in the presence of or 
after notice to the parties or their counsel. 

9. Jury Instructions. When it becomes necessary for the trial court to give further 
instructions to a jury during deliberations, the proper practice is to call the jury into 
open court and to give any additional instructions in writing in the presence of the 
parties or their counsel. 

10. Jury Instructions: Appeal and Error. Even though it is error for the trial court to 
give an instruction to a jury after it has retired to deliberate out of the presence of the 
parties and their counsel, if it clearly appears that prejudice did not and could not flow 
therefrom, then the error is without prejudice and is not grounds for reversal. 
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ICENOGLE, Judge, on appeal thereto from the County Court for 
Buffalo County, GRATEN D. BEAVERS, Judge. Judgment of 
District Court affirmed. 
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P.C., for appellant. 
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for appellee. 


SIEVERS, MUES, and INBODY, Judges. 


InBopy, Judge. 
INTRODUCTION 
James B. Owen appeals his conviction of obstruction of a 
peace officer, in violation of Neb. Rev. Stat. § 28-906 (Reissue 
1995). For the reasons set forth herein, we affirm. 


STATEMENT OF FACTS 

At the outset, we note that the instant case involved a jury 
trial and that Owen testified in his defense and also produced 
additional witnesses in his behalf. Consequently, there were dif- 
fering versions of the events which led to Owen’s being charged 
with obstruction of a peace officer presented to the jury. 
However, this court, in reviewing a conviction, is required to 
view the facts in the light most favorable to the State, and the 
facts as set forth herein reflect that rule. See, State v. 
Soukharith, 253 Neb. 310, 570 N.W.2d 344 (1997); State v. 
Pierce, 248 Neb. 536, 537 N.W.2d 323 (1995). 

Shortly after 1 a.m. on October 20, 1996, Buffalo County 
Deputy Sheriff Scott Michael Snowardt was driving his marked 
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patrol cruiser when he observed two individuals, Jerry Owen 
and his girl friend, Angela Loebig, involved in what appeared to 
be a verbal and physical altercation in front of the Kool Tattoo 
Parlor located at 1904 Central Avenue in Kearney, Buffalo 
County, Nebraska. The parties were yelling at one another, and 
Jerry shoved Angela 8 to 10 feet into the southbound lane of 
traffic. At this point, Deputy Snowardt parked his cruiser, 
approached Jerry and Angela,.and inquired as to what was hap- 
pening. Jerry yelled at Deputy Snowardt that it was none of his 
business. Deputy Snowardt continued to attempt to elicit infor- 
mation from Jerry and Angela. At this time, Jerry’s father, 
Owen, came out of a doorway on the west side of the building 
yelling at Jerry not to say anything to Deputy Snowardt. 
Because Deputy Snowardt was now confronted with three indi- 
viduals, Angela; Jerry, who had a strong odor of alcohol on his 
breath and was being uncooperative; and Owen, who was 
yelling, the deputy radioed the Kearney Police Department for 
assistance. 

At approximately 1:10 a.m., Officer Dennis Gene Byrne 
arrived on the scene. Officer Byre began talking with Jerry and 
asked him for identification. Jerry provided a driver’s license. 
While Officer Byrne was talking with Jerry, Owen was standing 
on the sidewalk. However, as the incident continued, Owen 
started advancing toward Officer Byrne to the point where 
Owen was approximately 1 to 1's feet from the officer’s left 
shoulder, yelling for Jerry not to talk to the officer. Officer 
Byrne directed Owen to return to the curb, but Owen did not 
comply. At this point, Jerry became verbally abusive toward 
Officer Byrne and Officer Byrne again directed Owen to return 
to the curb, but Owen still did not comply. 

Jerry then lunged at Officer Byrne, attempting to grab his 
driver’s license, and Officer Byrne advised Jerry that he was 
under arrest for disorderly conduct. Jerry resisted by pushing 
and pulling in an attempt to get away from Officer Byrne and 
attempting to knee him in the groin, so Deputy Snowardt 
assisted Officer Byrne in subduing Jerry. Deputy Snowardt 
grabbed Jerry’s left arm for a second or two. However, at that 
point, Owen lunged forward and grabbed Officer Byrne’s collar 
from behind and attempted to drag the officer backward. 
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Deputy Snowardt released Jerry’s left arm to pull Owen off 
Officer Byrne. After Deputy Snowardt ordered Owen twice to 
let go and Owen failed to do so, the deputy informed Owen 
twice that he was under arrest and instructed him to stop resist- 
ing, but Owen did not comply. Finally, after Owen refused to 
get down on the ground after being instructed to do so, Deputy 
Snowardt wrestled Owen to the ground so that he could be 
handcuffed. 

Owen was charged with obstructing a peace officer. A jury 
trial was held on February 11, 1997. After deliberations had 
begun, the jury submitted the following written question to the 
court: “What is the meaning of obstacle on #2... on page 3? 
physical obstacle? physical presence between 2 people? or 
could it be a verbal obstacle?” The court responded with the fol- 
lowing written statement: “The term obstacle as used in the 
statute refers to the impeding or hindering of a peace officer in 
any unlawful manner. It may be verbal or physical.” Apparently 
unsatisfied with the court’s response, the jury submitted a sec- 
ond written query to the court: “What is the meaning of verbal 
obstacle? Does distant [sic] from an officer make [a] difference 
before it is [a] verbal obstacle?” The court’s written response 
stated, “The answer to your question is addressed in prior 
instructions. You must decide whether the state has met it’s [sic] 
burden of proof or not.” The jury deliberated further and 
returned a guilty verdict. 

Owen was sentenced to 6 months’ probation and ordered to 
complete 50 hours of community service, pay a $500 fine, and 
serve 30 days in the Buffalo County Detention Center. Owen 
appealed to the Buffalo County District Court, which affirmed 
his conviction and sentence. Owen then filed a timely appeal to 
this court. 


ASSIGNMENTS OF ERROR 
Owen’s four assigned errors on appeal can be consolidated 
into the following three issues: (1) The trial court erred in fail- 
ing to instruct the jury, in response to its questions, that a phys- 
ical act is necessary for a violation of § 28-906 to occur; (2) the 
trial court erred in failing to grant defense counsel’s request to 
make additional oral argument to the jury after the court 
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responded to the jury’s first question; and (3) the trial court 
erred in failing to confer with counsel before answering the 
jury’s second question. 


STANDARD OF REVIEW 

[1] In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of witnesses, or reweigh the evidence. Such matters are for 
the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient 
to support the conviction. State v. Soukharith, 253 Neb. 310, 
570 N.W.2d 344 (1997); State v. Pierce, 248 Neb. 536, 537 
N.W.2d 323 (1995). 


DISCUSSION 
Court's Response to Jury’s Questions. 

Owen argues that the trial court erred in failing to state, in 
response to the jury’s questions, that a physical act is necessary 
for a violation of § 28-906 to occur. Stated another way, Owen 
contends that the court improperly instructed the jury that an 
obstacle, as the term is used in § 28-906, could be accomplished 
by verbal conduct alone. 

{2] All jury instructions given must be read together, and if 
taken as a whole they correctly state the law, are not mislead- 
ing, and adequately cover the issues supported by the pleadings 
and the evidence, there is no prejudicial error necessitating 
reversal. State v. White, 249 Neb. 381, 543 N.W.2d 725 (1996); 
State v. Mantich, 249 Neb. 311, 543 N.W.2d 181 (1996); State 
y. Neujahr, 248 Neb. 965, 540 N.W.2d 566 (1995); Nebraska 
Depository Inst. Guar. Corp. v. Stastny, 243 Neb. 36, 497 
N.W.2d 657 (1993). 

Jury instruction No. 3 set forth, in pertinent part: 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convinct 
[sic] the defendant of the crime charged are: 

1. That the defendant intentionally obstructed, impaired, 
or hindered enforcement of the penal law or preservation 
of the peace by a peace officer acting under color of his or 
her official authority. 
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2. That such obstruction occurred as a result of the 
defendant using or threating [sic] to use violence, force, 
physical interference, or obstacle. 

3. That such incident occurred in Buffalo County, 
Nebraska on or about October 20, 1996. 

Additionally, the court’s response to the jury’s first query stated 
that “[t]he term obstacle as used in the statute refers to the 
impeding or hindering of a peace officer in any unlawful man- 
ner. It may be verbal or physical.” 

(3] The criminal offense of obstruction of a peace officer is 
codified at § 28-906(1). Section 28-906(1) provides, in perti- 
nent part: 

A person commits the offense of obstructing a peace offi- 
cer, when, by using or threatening to use violence, force, 
physical interference, or obstacle, he or she intentionally 
obstructs, impairs, or hinders (a) the enforcement of the 
penal law or the preservation of the peace by a peace 
officer or judge acting under color of his or her official 
authority .... 

This statute was considered by the Nebraska Supreme Court 
in State v. Yeutter, 252 Neb. 857, 566 N.W.2d 387 (1997). In 
Yeutter, an officer requested that Yeutter provide him with infor- 
mation, such as Yeutter’s name, date of birth, height, weight, et 
cetera, which the officer needed to fill out a citation. Yeutter 
refused to provide the requested information to the officer. The 
officer requested the information a second time, and again 
Yeutter refused to provide the information. The officer then 
attempted to arrest Yeutter for obstruction of a peace officer, 
which arrest was resisted by Yeutter. The Nebraska Supreme 
Court noted that Yeutter’s arrest for obstructing a peace officer 
was an illegal arrest. 

[4,5] In considering the obstruction of a peace officer statute, 
the Nebraska Supreme Court stated: 

The record does not reflect that at the time that [the offi- 
cer] attempted to arrest Yeutter, Yeutter used or threatened 
to use violence or force or physically interfered with the 
officer. The record does reflect that Yeutter refused to 
answer routine questions necessary for the officer to com- 
plete a citation. However, the mere verbal refusal to pro- 
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vide information to an officer does not constitute an obsta- 

cle to the enforcement of the penal laws as contemplated 

by § 28-906. 
Yeutter, 252 Neb. at 861-62, 566 N.W.2d at 391. There must be 
some sort of affirmative physical act, or threat thereof, for a vio- 
lation of the statute to occur. See Yeutter, supra. Compare In re 
Interest of Richter, 226 Neb. 874, 415 N.W.2d 476 (1987) (run- 
ning away from police constituted physical obstacle within 
meaning of § 28-906). Because in Yeutter there was only a 
refusal to provide information, not an affirmative physical act, 
or threat thereof, there was no violation of the obstruction of a 
peace officer statute. 

In the instant case, Owen objects to the trial court’s written 
response, which stated that “[t]he term obstacle as used in the 
statute refers to the impeding or hindering of a peace officer in 
any unlawful manner. It may be verbal or physical.” It is clear 
from the language of § 28-906 that the statute may be violated 
by either verbal conduct (threat of violence, force, physical 
interference, or obstacle) or physical conduct (violence, force, 
physical interference, or obstacle). Consequently, the court’s 
written response was an accurate statement of the law and was 
not misleading. 

Without commenting upon, or determining whether, the evi- 
dence presented by the State in the instant case was sufficient to 
support a conviction of Owen for obstructing a peace officer 
based solely upon a verbal violation of § 28-906, we note that it 
is the function of the jury, not of this court, to sit as the trier of 
fact. In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or reweigh the evidence. Such matters are for the 
finder of fact, and a conviction will be affirmed, in the absence 
of prejudicial error, if the properly admitted evidence, viewed 
and construed most favorably to the State, is sufficient to sup- 
port the conviction. State v. Soukharith, 253 Neb. 310, 570 
N.W.2d 344 (1997); State v. Pierce, 248 Neb. 536, 537 N.W.2d 
323 (1995). The evidence presented by the State in this case was 
sufficient, beyond a reasonable doubt, to support Owen’s con- 
viction for obstructing a peace officer, and thus we do not fur- 
ther invade the jury’s province of its basis for the conviction. 
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In sum, because § 28-906(1) may be violated by the inten- 
tional use of violence, force, physical interference, or obstacle, 
or the threat thereof, the court’s instruction to the jury correctly 
stated the law. Further, when all the jury instructions were read 
together, they adequately covered the law and were not mis- 
leading. Consequently, this assigned error is without merit. 


Denial of Request for Additional Oral Argument. 

Owen contends that the trial court erred in failing to allow 
defense counsel to make additional oral argument to the jury 
after the court responded to the jury’s first question. Owen does 
not cite any law in support of his argument. 

[6] In considering Owen’s argument, we deem relevant the 
general rule that conduct of final argument is within the discre- 
tion of the trial court, and a trial court’s ruling regarding final 
argument will not be disturbed absent an abuse of that discre- 
tion. Sundeen v. Lehenbauer, 229 Neb. 727, 428 N.W.2d 629 
(1988) (court did not abuse its discretion by refusing to allow 
use of videotaped depositions during closing arguments and in 
limiting reading of portions of depositions during closing argu- 
ments); Dowd v. Conroy, 1 Neb. App. 230, 491 N.W.2d 375 
(1992) (court did not abuse its discretion in admonishing jury in 
open court to disregard portion of plaintiff’s closing argument 
referring to formula for assessing damages for pain and suffer- 
ing); Bailey v. AMISUB, 1 Neb. App. 56, 489 N.W.2d 323 
(1992) (defendant’s claim that plaintiff’s counsel made prejudi- 
cial statements during rebuttal portion of closing arguments 
reviewed pursuant to abuse of discretion standard). Although 
our independent research has not uncovered a case with the 
same factual situation present in the instant case, i.e., a request 
for additional oral argument made after the jury had begun 
deliberations, it would appear that the abuse of discretion stan- 
dard should also be applied in this instance. 

[7] A judicial abuse of discretion exists when reasons or rul- 
ings of a trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying just results in matters 
submitted for disposition. State v. Severin, 250 Neb. 841, 553 
N.W.2d 452 (1996). 

The record before this court establishes that prior to respond- 
ing to the jury’s first query, the court consulted the counsel for 
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both sides and gave them the opportunity to make arguments 
regarding the court’s proposed response. Defense counsel 
requested an additional 5 minutes for each side to give oral 
arguments concerning the new instruction, which request was 
denied by the court. The trial court’s denial of Owen’s request 
for additional oral argument after the jury had begun delibera- 
tions did not deprive Owen of a substantial right or a just result 
and did not constitute an abuse of discretion by the trial judge. 
Thus, this assignment of error is without merit. 


Trial Court’s Failure to Confer With Counsel 
Before Answering Jury’s Second Question. 

Owen’s final assignment of error is that the trial court erred 
in failing to confer with counsel before answering the jury’s 
second question. Sometime during the course of the jury’s 
deliberation, the foreman sent to the trial judge the following 
inquiry: “What is the meaning of verbal obstacle? Does distant 
[sic] from an officer make [a] difference before it is [a] verbal 
obstacle?” The court’s written response to the jury stated that 
“[t]he answer to your question is addressed in prior instructions. 
You must decide whether the state has met it’s [sic] burden of 
proof or not.” 

[8] Pursuant to Neb. Rev. Stat. § 25-1116 (Reissue 1995), if 
a jury has retired for deliberation and desires information as to 

any part of the law arising in the case, they may request 
the officer to conduct them to the court where the infor- 
mation upon the point of law shall be given, and the court 
may give its recollection as to the testimony on the point 
in dispute in the presence of or after notice to the parties 
or their counsel. 

[9,10] When it becomes necessary for the trial court to give 
further instructions to a jury during deliberations, the proper 
practice is to call the jury into open court and to give any addi- 
tional instructions in writing in the presence of the parties or 
their counsel. Nebraska Depository Inst. Guar. Corp. v. Stastny, 
243 Neb. 36, 497 N.W.2d 657 (1993); In re Estate of Corbett, 
211 Neb. 335, 318 N.W.2d 720 (1982); Breiner v. Olson, 195 
Neb. 120, 237 N.W.2d 118 (1975). However, even though it is 
error for the trial court to give an instruction to a jury after it has 
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retired to deliberate out of the presence of the parties and their 
counsel, if it clearly appears that prejudice did not and could not 
flow therefrom, then the error is without prejudice and is not 
grounds for reversal. Brodersen v. Traders Ins. Co., 246 Neb. 
688, 523 N.W.2d 24 (1994); In re Estate of Corbett, supra; 
Breiner v. Olson, supra. 

The trial judge’s written response to the jury’s second ques- 
tion did not further instruct the jury but responded that the 
jury’s questions could be answered by rereading the prior 
instructions and did not add anything to the instructions which 
had already been given. Consequently, it is apparent that no 
prejudice could have resulted to Owen therefrom, and this 
assigned error is without merit. 


CONCLUSION 
For the reasons previously set forth, we affirm the decision of 
the Buffalo County District Court which affirmed Owen’s con- 


viction and sentence. 
AFFIRMED. 


Don C. BOTTORF, APPELLANT, V. 
CLAY COUNTY BOARD OF EQUALIZATION, APPELLEE. 


580 N.W. 2d 561 
Filed June 9, 1998. No. A-97-1107. 


1. Taxation: Appeal and Error. A decision of the Tax Equalization and Review 
Commission is reviewed for error appearing on the record. 

2. Judgments: Appeal and Error. When reviewing an order for errors appearing on 
the record, an appellate court’s inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. ; 

3. Taxation: Valuation: Evidence. Although the sale price for a property which is sold 
close to the time of the property tax assessment should receive strong consideration 
when assessing the property’s value, sale price is not conclusive. 

4. Expert Witnesses, The value of the opinion of an expert witness is no stronger than 
the facts upon which it is based. 

5. Taxation: Equity: Appeal and Error. The Tax Equalization and Review 
Commission hears appeals as in equily and is to determine anew all questions raised 
which relate to the liability of a property to assessment or the amount thereof. 
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6. Taxation: Appeal and Error. The Tax Equalization and Review Commission shall 
affirm the action taken by the county board of equalization unless evidence is 
adduced establishing that the board’s action was unreasonable or arbitrary. 

7. Taxation: Presumptions: Evidence: Appeal and Error. There is a presumption 
that a board of equalization has properly performed its official duties and in making 
an assessment acted upon sufficient competent evidence to justify its action. The pre- 
sumption disappears when there is competent evidence to the contrary. The reason- 
ableness of the valuation made by the board then becomes a question of fact to be 
determined from all the evidence tending to establish the actual value of the property. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Don C. Bottorf, pro se. 
Ted S. Griess for appellee. 
MILLER-LERMAN, Chief Judge, and HANNON and IRwwn, Judges. 


Irwin, Judge. 
I. INTRODUCTION 


At issue is the proper valuation for the 1996 tax year of a res- 
idential property owned by Don C. Bottorf. Bottorf protested 
the proposed 1996 valuation of $162,715 to the Clay County 
Board of Equalization (Board). The Board reduced the valua- 
tion to $144,160. Thereafter, Bottorf appealed to the Nebraska 
Tax Equalization and Review Commission (TERC). After a 
hearing, the TERC affirmed the determination of the Board. 
Bottorf appeals the decision of the TERC. For the reasons 
stated below, we affirm. 


II. FACTUAL BACKGROUND 

The property at issue is a two-story house with a full base- 
ment located in Sutton, Nebraska. The residence was built in 
approximately 1983. Bottorf purchased the property on October 
2, 1995, for $130,000, of which $5,000 was allocated to per- 
sonal property. Subsequently, Bottorf made improvements on 
the property which included repainting the interior, replacing 
carpet, and installing new kitchen cabinets. 

In 1996, the property was assessed at $162,715. Bottorf 
protested the above property tax assessment to the Board, 
requesting that the property be assessed at $86,980. Although 
there was a hearing before the Board at which Bottorf appar- 
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ently testified, there is no transcription of the hearing in the 
record on appeal. The record shows that the county assessor 
recommended that the $162,715 valuation be adjusted 10 per- 
cent for depreciation. The record also shows that the members 
of the Board viewed the property on July 2, 1996, and, there- 
after, set the assessed value at $144,160. Bottorf appealed the 
determination of the Board to the TERC. 

At the hearing before the TERC, Bottorf testified and offered 
exhibits including his offer to purchase, the real estate closing 
statement, the warranty deed transferring the property to 
Bottorf, and a map of Sutton. Bottorf also offered an affidavit of 
a realtor appraising the property at $125,000 based on Bottorf’s 
purchase price and a comparable sale. The realtor’s comparable 
sale was a property sold from “Wittmann to Griess” in August 
1994 for $135,000 that is located within 1'/ blocks of the prop- 
erty at issue. 

In addition, Bottorf presented the residential property records 
for two properties located in Sutton. Bottorf contended these 
properties were comparable to the property at issue. Bottorf’s 
first comparable was a one-story brick house sold by him to 
Thomas E. Schrader in October 1995. The 1996 assessment 
value of the first comparable was $75,050. Bottorf’s second 
comparable was a one-story brick house without a basement 
built in 1990. It had been sold by Dennis and Joan Wittman to 
Ervin and Celesta Griess in August 1994. Its assessed value for 
1996 was $94,020. 

The Board offered the residential property record for the 
property at issue and a residential property worksheet. The 
Board called no witnesses. 

After hearing the evidence, the TERC affirmed the determi- 
nation of the Board. The TERC found that Bottorf’s purchase 
price, which did not include the increased value of the improve- 
ments made by Bottorf, was not “conclusive” evidence of the 
value of the property, that Bottorf’s proposed comparable prop- 
erties were not similar or comparable to the property at issue, 
and that the record did not support Bottorf’s contention that 
there was a lack of equalization of residential real property in 
Clay County. The TERC concluded that Bottorf’s evidence 
failed to demonstrate that the decision of the Board was arbi- 
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trary and unreasonable. Thereafter, Bottorf timely filed a peti- 
tion on appeal with this court. 


Ill. ASSIGNMENTS OF ERROR 

For his assigned errors, Bottorf generally contends that the 
TERC erred in affirming the Board’s assessed value, because it 
is in excess of the property’s actual value. Particularly, Bottorf 
contends that some of the TERC’s factual findings were incor- 
rect, that the TERC erroneously disregarded the appraisal and 
comparable sales he presented, and that the TERC erroneously 
failed to consider the Board’s lack of evidence to support the 
Board’s valuation. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1,2] We review the decision of the TERC for error appear- 
ing on the record. See Neb. Rev. Stat. § 77-5019(5) (Reissue 
1996). When reviewing an order for errors appearing on the 
record, an appellate court’s inquiry is whether the decision con- 
forms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. Harrison Square 
v. Sarpy Cty. Bd. of Equal., 6 Neb. App. 454, 574 N.W.2d 180 
(1998); In re Conservatorship of Estate of Marsh, 5 Neb. App. 
899, 566 N.W.2d 783 (1997). 


2. TERC’s FACTUAL FINDINGS 

Bottorf contends that the TERC’s summary of the evidence 
was incorrect. In particular, Bottorf challenges the TERC’s 
findings that the property was unique for Sutton, that the prop- 
erty had solar heat panels, and that the property had a built-in 
bedroom set. 

The record supports all three findings. Testimony provided 
that the property was custom-built and had distinctive features. 
The record also shows that solar windows are located in the 
front porch area of the residence. In addition, there was testi- 
mony regarding a bedroom set in the master bedroom that, 
although not built-in per se, was built specifically for that room, 
was too large to be removed, and had been sold with the house. 
We conclude that this assigned error is without merit. 
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3. BOTTORF’S EVIDENCE OF VALUE 
Next, we address Bottorf’s contention that the TERC erro- 
neously disregarded his evidence concerning the value of the 
property. At the TERC hearing, Bottorf offered three items to 
support his contention that the Board’s valuation of his property 
was in excess of its actual value: the price he paid for the prop- 
erty in October 1995, a realtor’s appraisal, and two comparable 
sales. The TERC admitted Bottorf’s evidence but concluded 
that it did not constitute conclusive evidence of the value of the 
property and, therefore, that Bottorf did not meet his burden to 
establish that the Board’s valuation was arbitrary and in an 

amount greater than the property’s actual value. 


(a) Purchase Price 

Bottorf argues that his purchase price of $125,000 should be 
conclusive evidence of the actual value of the property. Based 
on the evidence, the TERC concluded that the purchase price, 
which did not include the value of Bottorf’s improvements, was 
not “conclusive” evidence of the value of the property. 

[3] Although the sale price for a property which is sold close 
to the time of the property tax assessment should receive strong 
consideration when assessing the property’s value, sale price is 
not conclusive. Dowd v. Board of Equal., 240 Neb. 437, 482 
N.W.2d 583 (1992). The record shows that since Bottorf pur- 
chased the property, he has made certain improvements to the 
residence which included painting the interior, installing new 
carpet, and remodeling the kitchen. Based on our review of the 
record, we conclude that the TERC’s determination that 
Bottorf’s purchase price was not conclusive evidence of value is 
supported by competent evidence and is not arbitrary, capri- 
cious, or unreasonable. 


(b) Comparable Properties 
Bottorf contends that his evidence regarding the assessed val- 
ues of two comparable properties established that the Board’s 
valuation of his property was in error. The TERC concluded that 
these properties were not similar or comparable in light of the 
“style, size in square feet, quality of construction, or year built” 
as required by “professionally accepted appraisal practices.” 
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The record shows that the two proposed comparable proper- 
ties were one-story houses, while the property at issue is a two- 
story house with a full basement. The proposed comparables are 
also significantly smaller in size than Bottorf’s property. In 
addition, Bottorf’s comparable properties were rated as “good” 
quality, whereas the property at issue was rated as “very good.” 
Based on our review of the record, we conclude that the 
TERC’s determination that the two properties were not compa- 
rable to the property at issue is supported by competent evi- 
dence and is not arbitrary, capricious, or unreasonable. 


(c) Expert Appraisal 

Bottorf also contends that the realtor’s appraisal valuing the 
property at $125,000 was conclusive evidence of his property’s 
value. Although the TERC did not specifically address the real- 
tor’s opinion, it implicitly rejected it. The record shows that the 
realtor relied on Bottorf’s purchase price and one of the prop- 
erties offered by Bottorf as a comparable property in arriving at 
his opinion as to the value of the property. As discussed above, 
the TERC concluded that neither Bottorf’s purchase price nor 
the comparable properties were conclusive evidence of the 
value of the property. 

[4] It is well established that the value of the opinion of an 
expert witness is no stronger than the facts upon which it is 
based. See, McArthur v. Papio-Missouri River NRD, 250 Neb. 
96, 547 N.W.2d 716 (1996); Lindsay Mfg. Co. v. Universal 
Surety Co., 246 Neb. 495, 519 N.W.2d 530 (1994). As a result, 
the opinion of the realtor, which was based on evidence that the 
TERC rejected, can also not be conclusive evidence of value. 
Given our conclusions above that the TERC did not err in not 
finding the purchase price and Bottorf’s proposed comparable 
properties controlling on the issue of value, we cannot conclude 
that the TERC’s failure to accept the realtor’s opinion as persua- 
sive evidence of value was arbitrary, capricious, or unreasonable. 


4. TAXPAYER’S BURDEN OF PROOF 
We address Bottorf’s contention that the TERC failed to con- 
sider the Board’s lack of evidence. At the TERC hearing, the 
Board offered the residential property record and a residential 
property worksheet but called no witnesses. 
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[5-7] Neb. Rev. Stat. § 77-1511 (Reissue 1996) provides that 
the TERC hears appeals as in equity and is to determine anew 
all questions raised which relate to the liability of the property 
to assessment or the amount thereof. Section 77-1511 further 
provides that the TERC “shall affirm the action taken by the 
board unless evidence is adduced establishing that the action of 
the board was unreasonable or arbitrary . . . ”” (Emphasis sup- 
plied.) The Nebraska Supreme Court held under an earlier ver- 
sion of § 77-1511 that there is a presumption that a board of 
equalization has properly performed its official duties and in 
making an assessment acted upon sufficient competent evi- 
dence to justify its action. “ ‘The presumption disappears when 
there is competent evidence to the contrary .. . . The reason- 
ableness of the valuation made by the [board] then becomes a 
question of fact to be determined from all the evidence tending 
to establish the actual value of the property.’” Boss Hotels Co. 
v. County of Hall, 183 Neb. 19, 21, 157 N.W.2d 868, 869 
(1968). 

Based upon the applicable law, the Board need not put on any 
evidence to support its valuation of the property at issue unless 
the taxpayer establishes the Board’s valuation was unreasonable 
or arbitrary. The TERC concluded that Bottorf’s evidence did 
not demonstrate that the Board’s determination was unreason- 
able or arbitrary. As a result, the TERC affirmed the decision of 
the Board pursuant to § 77-1511. As discussed above, the TERC 
did not err in affirming the decision of the Board. Therefore, 
Bottorf’s assigned error is without merit. 


V. CONCLUSION 

Given the expertise of the members of the TERC, the TERC 
is authorized by Neb. Rev. Stat. § 77-5016(5) (Reissue 1996) to 
“atilize its experience, technical competence, and specialized 
knowledge in the evaluation of the evidence presented to it.” 
Based on our review of the record, we conclude the TERC did 
not act arbitrarily or capriciously in affirming the decision of 
the Board. The TERC’s determination is supported by compe- 
tent evidence and conforms to the law. We affirm. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. EDDIE T. WADE, APPELLANT. 
581 N.W. 2d 906 


Filed June 16, 1998. No. A-97-345. 


1. Judgments: Appeal and Error. On questions of law, a reviewing court has an obli- 
gation to reach its own conclusions independent of those reached by the lower courts. 

2. Trial: Records: Appeal and Error. In order to preserve, as a ground of appeal, an 
Opponent’s misconduct during an untranscribed closing argument, the aggrieved 
party must have objected to the improper remarks no later than at the conclusion of 
the argument, and such objection must be contained in the bill of exceptions. 

3. Criminal Law: Motions for Mistrial: Juries. A mistrial is properly granted in a 
criminal case where an event occurs during the course of a trial which is of such a 
nature that its damaging effect cannot be removed by proper admonition or instruc- 
tion to the jury and thus would result in preventing a fair trial. 

4. Motions for Mistrial: Appeal and Error. The decision whether to grant a motion 
for mistrial is within the discretion of the trial court and will not be disturbed on 
appeal in the absence of an abuse of discretion. 

5. Criminal Law: Trial: Prosecuting Attorneys. Prosecuting attorneys have a duty to 
conduct trials in a fair and impartial manner, no matter how guilty the defendants 
may be. 

6. Trial: Judges: Evidence. Disclosure of the identity of an informant is a matter of 
judicial discretion. 

7. Criminal Law: Rules of Evidence. Neb. Rev. Stat. § 27-510(1) (Reissue 1995) 
grants the State a privilege to refuse to disclose the identity of a person who has fur- 
nished information relating to or assisting in an investigation of a possible violation 
of law. 

8. Evidence: Records: Appeal and Error. A bill of exceptions is the only vehicle for 
bringing evidence before an appellate court; evidence which is not made a part of the 
bill of exceptions may not be considered. 

9. Records: Appeal and Error. It is incumbent upon the party appealing to present a 
record which supports the errors assigned; absent such a record, as a general rule, the 
decision of the lower court is to be affirmed. 

10. Tape Recordings: Expert Witnesses: Testimony. It is permissible for experts, 
by virtue of their experience, to testify with regard to the contents of audiotape 
recordings. 

11. Tape Recordings: Witnesses: Testimony. One who is present and hears the con- 
versation in question at the time an audiotape recording is made may testify for the 
purpose of clarifying inaudible or unintelligible portions of the recording. 

12. Rules of Evidence: Other Acts. Evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show that he or she acted in 
confonnity therewith. 

13, ___:___. Neb. Rev. Stat. § 27-404(2) (Reissue 1995) permits the use of evidence 

of prior activity except to prove the character of a person in order to show that the 

person acted in conformity with that character. 

____:___.. An accused may offer evidence of prior crimes, wrongs, or acts of a third 

party, subject to the same requirement that the evidence be offered for a relevant pur- 


14. 
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pose other than proving the propensity of the third party to commit an act that he or 
she is presently accused of. 

15. Rules of Evidence: Other Acts: Appeal and Error. It is within the discretion of the 
trial court to determine relevancy and admissibility of evidence of other wrongs or 
acts under Neb. Rev. Stat. §§ 27-404(2) and 27-403 (Reissue 1995), and the tial 
court’s decision will not be reversed absent an abuse of that discretion. 


Appeal from the District Court for Lancaster County: Eart J. 
WrrTHoFF, Judge. Reversed and remanded for a new trial. 


Stanley D. Cohen for appellant. 


Don Stenberg, Attorney General, and Mark D. Raffety for 
appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwin, Judges. 


HANNON, Judge. 

Eddie T. Wade appeals from a jury verdict finding him guilty 
of two counts of distribution of a controlled substance. The con- 
victions arise from two separate transactions in which Wade 
allegedly purchased drugs for an undercover police officer. It is 
Wade’s general contention that the undercover officer misiden- 
tified him and that the man who purchased drugs for the under- 
cover officer was instead an individual by the name of Melvin 
Wade Brown, who was impersonating Wade. On appeal, Wade 
argues that the trial court erred in failing to grant a mistrial 
based on statements made by the prosecuting attorney in clos- 
ing argument; in sustaining the State’s objection to evidence of 
Brown’s prior drug-related conviction; and in permitting the 
prosecution to introduce transcripts of audiotape recordings of 
the transactions, prepared by the undercover officer to whom 
the drugs were distributed, to be used by the jury only when the 
recordings were played into evidence. Because we conclude 
that the trial court erred in failing to grant Wade’s motion for a 
mistrial based upon highly improper and prejudicial remarks 
made by the prosecuting attorney during closing argument, we 
reverse, and remand for a new trial. 


FACTUAL BACKGROUND 
The State’s evidence establishes the following: On March 24, 
1995, Officer Judd McKinstry of the Nebraska State Patrol was 
posing as an undercover officer in the Lincoln area and was 
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working with a confidential informant in order to “make intro- 
ductions . . . to attempt to purchase controlled substances.” At 
approximately 6:15 p.m., McKinstry accompanied the confi- 
dential informant to 2532 Vine Street, No. 6, the address of the 
confidential informant, where McKinstry was introduced to an 
individual named “Ed.” It is undisputed that there were other 
individuals also present in the apartment that evening. 
According to McKinstry, after some general conversation, Ed 
agreed to purchase one-eighth of an ounce of powder cocaine 
for McKinstry. McKinstry gave Ed $275 with which to pur- 
chase the cocaine, and Ed gave McKinstry his wallet to hold as 
a type of collateral but took his driver’s license with him. 
However, McKinstry testified that he was able to see the 
driver’s license and that the individual pictured in the license 
appeared to be the same individual as Ed. In the wallet, 
McKinstry found a Social Security card with the name “Eddie 
T. Wade.” McKinstry also saw credit cards but did not look at 
the name on the cards. 

Ed returned without any cocaine and gave McKinstry the 
$275 back. Later, McKinstry and Ed engaged in conversation as 
to whether Ed could obtain crack cocaine instead. Ed stated that 
he was able to purchase such, and McKinstry gave him $50 with 
which to purchase crack cocaine. Ed returned with a “rock” and 
gave it to McKinstry. A subsequent laboratory test revealed that 
the rock contained cocaine base. McKinstry testified that he 
worked in an undercover capacity for approximately 2 hours 
that evening and that the actual contact with Ed lasted from 1 to 
14 hours. 

On the evening of March 30, 1995, McKinstry again met Ed 
at the same apartment. Upon initial contact, Ed stated that “if 
we wanted some that we had to go right away,” referring to the 
one-eighth ounce of cocaine, and further that “his source was 
waiting for us to arrive.” McKinstry and Ed then drove to 20th 
and J Streets and parked at the rear of an apartment building. 
Again, as collateral for McKinstry’s $275, Ed handed 
McKinstry his wallet, which included his driver’s license. Five 
minutes later, Ed returned with a small zip-lock plastic baggie 
containing a white powdery substance. The two then drove to 
3038 Walnut, No. 3, in order that Ed could “ ‘[rJock up’” some 
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of the powder to prove to McKinstry that it was a good quantity 
of cocaine and would rock up into crack cocaine. In the pres- 
ence of an unidentified white female, Ed rocked up some of the 
cocaine. According to McKinstry, right before Ed began cook- 
ing the cocaine, Ed handed him the plastic baggie of what was 
later determined to be cocaine. 

The events of March 24 and 30, 1995, were monitored and 
recorded by the Nebraska State Patrol. At trial, audiotape 
recordings of the events were admitted into evidence. The State 
also offered transcripts of the recordings which had been pre- 
pared by McKinstry. McKinstry testified that in the transcripts, 
he identified some of the individuals who were speaking. 
Among other things, the recordings contain McKinstry reading 
the Social Security card found in the wallet, the confidential 
informant calling the individual arranging the deals “Ed,” and 
Ed referring to his “old lady,” his “kids,” and himself as “Ed.” 
At this point, because it is relevant to Wade’s defense that 
Brown was the individual who distributed drugs to McKinstry, 
we note that while the record reveals that Wade was married and 
had children, there is no evidence that Brown was married or 
had children. 

McKinstry admitted that he was not able to make out every- 
thing from the recordings and that he noted such in the tran- 
scripts with the word “inaudible.” Over Wade’s objections, the 
court admitted the transcripts of the recordings for the limited 
purpose of assisting the jury in listening to the recordings. With 
regard to the recording from March 24, the judge instructed the 
jury as follows: 

Now, because the tape is difficult to understand — you are 
— that’s what’s really being received in evidence as far as 
you are concermed, and the rest is just for the record. In 
other words, what I want you to do is listen to the tape, 
you’ ll be given the transcript as to what the officer says the 
tape sounds like, but you are to rely on your own judge- 
ment. In other words, if your judgement differs from the 
officer[’s] as to what the tape says, you are to rely on your 
judgement and not his. His is merely to assist you, his may 
be wrong, you — it’s your judgement that counts. So you 
decide what the tape says. The transcript is only for your 
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assistance in it, not to rely on, but to help you decide what 
it says, because it is tough to hear. 

Concerning the recording from March 30, the judge instructed 

the jury as follows: 
[Y]Jou will not be given that tape to take back — or that 
transcription to take back to the jury, just as you will not 
be given the transcription of the previous tape. However, I 
am receiving it for the limited purpose of completing the 
record and also, to give you — you can have it during the 
period of time that you are listening to the tape. Again, the 
same admonishment applies, you’re to rely upon your own 
judgement, that the transcription is given to you as what 
this officer thinks was said on the tape, if there is any 
question in your mind, you’re to believe your own judge- 
ment, rather than the interpretation played by the officer. 
In other words, you as the trier of fact decide what the tape 
says, because it’s sort of hard, we’re giving you a tran- 
scription to assist you to the extent that you need it or want 
to use it. But, again, I caution you that it’s your judgement 
as to what that tape says is important, not the officer’s, 
he’s just a witness. 

At trial, McKinstry identified Wade as the individual from 
whom he purchased cocaine on March 24 and 30. McKinstry 
testified that his identification was based upon his personal con- 
tact with Wade. McKinstry further testified that he had seen pic- 
tures of Brown and that he had never purchased cocaine from 
Brown. 

The defense produced the following evidence: Wade’s wife, 
Alberta, testified that at the preliminary hearing, she was sitting 
two seats behind the prosecutor and observed McKinstry walk 
in and ask the prosecutor, “Where’s Wade?” and that “the pros- 
ecutor pointed.” (We assume she meant that the prosecutor 
pointed to Wade.) However, McKinstry testified that he told the 
prosecuting attorney that the man seated at the defendant’s table 
was the individual he had purchased controlled substances from 
and further that he did not ask the prosecuting attorney whether 
that individual was Wade. 

O.C. Love, Wade’s son, also testified about an incident which 
apparently took place in January 1996 in which McKinstry 
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came to Wade’s house to talk to O.C. and his brother, “Eddie 
Love, Junior.” According to O.C., after determining who Eddie, 
Jr., was, McKinstry looked at Wade and said, “So, you must be 
Eddie.” McKinstry testified that he recognized Wade upon con- 
tact, and in response to questioning on how he greeted Eddie, he 
replied, “I believe the exact terminology was Eddie, then I said, 
this is Investigator McKinstry.” 

Briefly summarized, Wade’s evidence consisted of alibi tes- 
timony as well as testimony that at the time of the transactions, 
Brown was impersonating him. Wade and Alberta testified that 
on the evening of March 24, Wade was playing his weekly game 
of dominoes with his friend, Robert Griffin. However, Griffin 
could not specifically recall if they had played dominoes that 
night. Wade and Alberta further testified that they spent the 
entire day of March 30 together because it was her birthday, and 
a family friend, Linda Wilson, testified that Wade and Alberta 
were at her place that evening between 7:15 and 9:30 p.m. Wade 
also testified that he kept his driver’s license in the visor of his 
car and that at some point, his Social Security card was missing. 

Concerning Brown, Alberta, who admittedly was involved in 
an “[i]ntimate relationship” with him from 1994 to 1996, testi- 
fied that Brown and Wade had the same skin color and were 
about the same height and weight. Alberta further testified that 
Brown combed his hair like Wade combed his; wore similar 
clothing, including some of Wade’s; imitated Wade’s manner of 
walking; and held himself out to others as Wade, sometimes 
with her approval. Alberta also testified that Wade did not have 
any credit cards. 

Wade himself testified that he did not own the clothes that 
McKinstry testified he was wearing on the dates of the transac- 
tions. Wade also attempted to introduce evidence that Brown 
had been convicted of a prior drug offense. However, the court 
sustained the State’s objection to such evidence. We address this 
topic more specifically later in the opinion. 

Wade was arrested in June 1996. The jury found Wade guilty 
of both counts of distribution of a controlled substance, and the 
court sentenced him to consecutive sentences of not less than 1 
or more than 2 years’ imprisonment. Wade now appeals. 
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ASSIGNMENTS OF ERROR 
Wade argues that the court erred (1) in failing to grant his 
motion for mistrial when the prosecuting attorney told the jury 
in closing argument, “ ‘Don’t underestimate [defense counsel]; 
He’s good! He’s got a killer off’”; (2) in failing to grant a 
mistrial 
after prosecutor argued in closing that unknown and 
unnamed persons called the distributor “Eddie” and that 
was an identification of the Defendant; especially after 
defense was denied the name of the confidential informant 
so it could determine who was present and whether those 
present would identify Eddie Wade or Melvin Wade 
Brown as “Eddie”; 
(3) in denying him the right to show that Melvin Wade Brown 
had a conviction for distributing a controlled substance and was 
sentenced to prison for the same in order to show that the 
“offense was consistent with defense position” that Brown and 
not Wade committed these offenses; and (4) in permitting the 
prosecuting attorney to distribute a transcript to the jury of 
“what the prosecutor and his witnesses thought the tape record- 
ings said.” 


STANDARD OF REVIEW 
{1] On questions of law, a reviewing court has an obligation 
to reach its own conclusions independent of those reached by 
the lower courts. State v. Howell, 254 Neb. 247, 575 N.W.2d 
861 (1998). 


ANALYSIS 
Prosecutor's Closing Arguments. 

Wade contends that the trial court erred in failing to grant his 
motion for mistrial based upon the comments of the prosecuting 
attorney during oral argument. Although the closing arguments 
were not made part of the bill of exceptions, the bill of excep- 
tions does reveal that after a jury instruction conference in 
which the court determined that it would allow each side 45 
minutes for closing argument, the judge stated, “Okay. Off the 
record.” The record then reflects “- - -,” presumably indicating 
that some part of the proceedings were not transcribed by the 
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court reporter. The record then contains a short paragraph in 
which the court dismissed the alternate juror. This paragraph is 
then followed by another “ - - -.” 

The transcribed proceeding which follows is Wade’s motion 
for a mistrial, which was made outside the presence of the jury. 
According to Wade, the grounds for mistrial were that (1) the 
statement “Don’t underestimate [defense counsel], he’s good, 
he got a killer off” was prejudicial and (2) unknown and 
unnamed persons referred to the distributor as “Eddie.” With 
regard to the first alleged ground, the prosecuting attorney 
responded, “I think if I did say that, I — and I’m not saying that 
I didn’t, because I believe it’s very possible that I did.” 

Concerning the second alleged ground, Wade complained 
that 

they could listen to those other voices [on the audiotape 
recordings], the identity of whom we don’t know, that they 
said, Hi Eddie, and because one of the witnesses that I did 
call, Oscar Love[,] said that people knew Eddie in the 
community and knew Melvin Brown in the community, 
that they could draw the conclusion that these people who 
said hi Eddie, on the 24th of March, 1995, knew Eddie. 
And my problem with that is that it is an impermissible 
conclusion, or even inference because it denies [Wade] the 
right to confront his witnesses. It’s bad enough we have a 
confidential informant that we cannot confront, now we 
have four or five people who’s [sic] names they don’t 
know and we don’t know, who are not supposedly — 
we’re supposed to take their word for it that they can iden- 
tify my client. 
The second basis for Wade’s motion for mistrial is neither clear 
nor understandable. More importantly, however, the audiotape 
recordings do reflect that the confidential informant referred to 
Wade as “Eddie.” Thus, the prosecuting attorney’s statement 
was entirely accurate. As such, we need only consider the first 
alleged ground. 

The State dismisses both issues of alleged misconduct by 
relying on the following language: 

A bill of exceptions is the only vehicle for bringing evi- 
dence before the Supreme Court. State v. Spurgeon, 200 
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Neb. 719, 265 N.W.2d 224 (1978). Opening and closing 
statements must appear in the bill of exceptions before 
alleged errors concerning them can be reviewed. Peery v. 
State, 165 Neb. 752, 87 N.W.2d 378 (1958). In State y. 
Harris, 205 Neb. 844, 290 N.W.2d 645 (1980), we held 
that in order to predicate error upon an improper argument 
to the jury, it is necessary to make an objection, receive an 
adverse ruling thereon, and have the same made part of the 
bill of exceptions. 

State v. Manchester, 213 Neb. 670, 681-82, 331 N.W.2d 776, 

783 (1983). 
[2] The above authority relied upon by the State is of course 
binding. However, the State overlooks the more factually rele- 
vant and controlling authority detailed below. In a more recent 
case, the Nebraska Supreme Court stated: “[W]e have consis- 
tently held that in order to preserve, as a ground of appeal, an 
opponent’s misconduct during closing argument, the aggrieved 
party must have objected to the improper remarks no later than 
at the conclusion of the argument.” Wolfe v. Abraham, 244 Neb. 
337, 343, 506 N.W.2d 692, 697 (1993) (where allegedly 
improper remarks were contained in record). While such lan- 
guage does not focus on the specific issue in this appeal, we 
observe that in State v. Harris, 205 Neb. 844, 290 N.W.2d 645 
(1980), where the record did not contain the closing arguments, 
including the allegedly improper comment of the prosecutor, 
the Nebraska Supreme Court stated: 
Much of the difficulty with which we are presently con- 
fronted would have been easily eliminated had counsel, at 
the conclusion of the closing arguments, asked for the 
court reporter and made an offer of proof. Having failed to 
do that, we are totally at a loss to know what in fact took 
place. 

Id. at 851, 290 N.W.2d at 650. 

The Harris court also cited Sandomierski v. Fixemer, 163 
Neb. 716, 81 N.W.2d 142 (1957), superseded on other grounds, 
Kennedy v. Kennedy, 221 Neb. 724, 380 N.W.2d 300 (1986). In 
Sandomierski, the closing arguments were not recorded, and no 
objections to the allegedly improper statements were made dur- 
ing the argument. However, at the close of argument, the 
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reporter was called, and the allegedly improper statements were 
dictated into the record. The correctness of the statements as 
dictated was not challenged. The Sandomierski court, after 
observing that it had not previously decided whether an objec- 
tion to the remarks of counsel made at the close of argument 
was timely, stated: 
Attorneys engaged in the trial of cases to a jury know or 
ought to know the purposes of arguments to juries. When 
they depart from the legitimate purpose of properly pre- 
senting the evidence and the conclusions to be drawn 
therefrom, they must assume the responsibility for such 
improper conduct. They are in no position to demand that 
opposing counsel shall jeopardize his position with the 
jury by constant objections to their improper conduct. 
Id. at 719, 81 N.W.2d at 145. The court thus concluded that the 
objection to the remarks of counsel as misconduct had been 
timely made. 

The Sandomierski court next considered whether such 
improper conduct by counsel could be raised when the court 
reporter had not transcribed the complete argument. In con- 
cluding that it could be raised, the court stated: 

The failure of the court reporter to take the oral arguments 
does not relieve attorneys from the necessity of making 
proper arguments, nor deprive opposing counsel of the 
right to make timely objections thereto. It is the duty of the 
trial court to see to it that oral arguments are properly con- 
fined to their purposes, and where objection thereto is 
made, to see that an accurate record is made for the pur- 
pose of making a correct ruling and providing a proper 
basis for review on appeal. The trial court properly pro- 
tected the record in the instant case. 
Id. at 720, 81 N.W.2d at 146. 

Therefore, based upon Harris and Sandomierski, we con- 
clude in the present case that the record in the bill of exceptions 
is sufficient to consider the assigned error alleging misconduct 
of counsel in closing arguments. We now analyze whether the 
court should have granted Wade a mistrial. 

(3,4] A mistrial is properly granted in a criminal case where 
an event occurs during the course of the trial which is of such a 
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nature that its damaging effect cannot be removed by proper 
admonition or instruction to the jury and thus would result in 
preventing a fair trial. State v. Kirksey, 254 Neb. 162, 575 
N.W.2d 377 (1998). The decision whether to grant a motion for 
mistrial is within the discretion of the trial court and will not be 
disturbed on appeal in the absence of an abuse of discretion. Jd. 

The Nebraska Supreme Court in State v. Casados, 188 Neb. 
91, 96, 195 N.W.2d 210, 214 (1972) (where prosecutor referred 
to defendant as “‘despicable’” person and stated evidence 
showed defendant was “the most lowly person the jury would 
have occasion to judge” and further that defendant was “a 
pimp”), has stated: 

Inflammatory or vindictive remarks by a prosecutor 
during a closing argument often are not considered suffi- 
ciently prejudicial to constitute error. It is difficult to ana- 
lyze the dividing line between prejudice and lack of it. 
Courts are invariably quick to condemn all such practices, 
even where they find no prejudice. . .. 

It is a fundamental concept of our criminal law that an 
accused, whether guilty or innocent, is entitled to a fair 
trial. It is not only the duty of the trial court but of the 
prosecutor as well to see that he gets one. A prosecution 
solidly based upon the law and the facts and supported by 
sound reasoning does not require bolstering by appeals to 
passion and prejudice. ... 

... “It is the duty of a prosecuting attorney to conduct 
the trial in such a manner as will be fair and impartial to 
the rights of the accused, no matter how guilty he may be. 
* * * Where the defendant has been prejudiced, the con- 
viction will be set aside.” [Quoting from State v. Smith, 
187 Neb. 152, 187 N.W.2d 753 (1971).] 

Id. at 97-98, 195 N.W.2d at 214-15. 

The allegedly improper comment of the prosecutor in 
Sandomierski v. Fixemer, 163 Neb. 716, 718, 81 N.W.2d 142, 
145 (1957), was, “‘It’s easy for [defense counsel] to go cruis- 
ing through life in his Cadillac.’” In concluding that the trial 
court erred in overruling the defendant’s motion for mistrial, the 
Nebraska Supreme Court stated that such a reference to oppos- 
ing counsel was 
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highly improper and should not be tolerated by the trial 
judge. While we may be unable to determine the purpose 
of such a statement in an argument to a jury, we must 
assume that it was intended to aid the cause of the party on 
whose behalf it was made. 
Id. at 722, 81 N.W.2d at 147. Because the offending attorney 
was not reprimanded, the jury was not admonished, and steps 
were not taken to secure a fair trial on the issues and evidence, 
the court concluded that counsel’s arguments constituted such 
misconduct as to require a reversal of the judgment. 

[5] The same conclusion is warranted here. Despite the pros- 
ecuting attorney’s later attempts to explain the meaning behind 
his comment, it is obvious that the language was extremely 
improper and prejudicial. The clear effect of the comment was 
to suggest that defense counsel was able to obtain acquittals for 
guilty defendants. Not only is such a statement prejudicial to 
the defendant, but it also strikes against the underpinnings of 
our system of criminal jurisprudence. As set forth above, it is 
well settled that prosecuting attorneys have a duty to conduct 
trials in a fair and impartial manner, no matter how guilty the 
defendants may be. State v. Casados, supra; State v. Smith, 187 
Neb. 152, 187 N.W.2d 753 (1971). In essence, the prosecuting 
attorney in this case breached that duty. 

Moreover, we recognize the Nebraska Supreme Court’s 
reluctance to help the State out of the holes that it digs for itself. 
“It must be impressed upon the State that this court will not 
continually search for ways to extricate the prosecution from 
the results of its own misconduct by labeling such action ‘harm- 
less error.’” State v. Johnson, 226 Neb. 618, 622, 413 N.W.2d 
897, 899 (1987). Based on the foregoing authorities, we con- 
clude that the court abused its discretion in failing to grant 
Wade’s motion for a mistrial. However, because the issues 
raised on appeal will undoubtedly be issues on retrial, we feel 
compelled to address the remainder of Wade’s assigned errors. 


Identity of Confidential Informant. 

Though not assigned as error in his brief, Wade also argues 
that the court erred in failing to sustain his motion to compel the 
disclosure of the identity of the confidential informant. 
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[6,7] Disclosure of the identity of an informant is a matter of 
judicial discretion. State v. Brown, 5 Neb. App. 889, 567 
N.W.2d 307 (1997). Neb. Rev. Stat. § 27-510(1) (Reissue 1995) 
grants the State “a privilege to refuse to disclose the identity of 
a person who has furnished information relating to or assisting 
in an investigation of a possible violation of law . . . “’ However, 
§ 27-510 also places certain limitations on this privilege. 
Section 27-510(3)(b) provides in pertinent part: 

If it appears from the evidence in the case or from other 
showing by a party that an informer may be able to give 
testimony necessary to a fair determination of the issue of 
guilt or innocence in a criminal case . . . and the govern- 
ment invokes the privilege, the judge shall give the gov- 
ernment an opportunity to show in camera facts relevant to 
determining whether the informer can, in fact, supply that 
testimony. The showing may be in the form of affidavits or 
testimony, as the judge directs. If the judge finds that there 
is a reasonable probability that the informer can give the 
testimony, and the government elects not to disclose his 
identity, the judge on motion of the defendant in a crimi- 
nal case shall dismiss the charges to which the testimony 
would relate, and the judge may do so on his own motion. 
Overlooking the fact that Wade did not properly assign the trial 
court’s failure to grant his motion to reveal the identity of the 
confidential informant as error, we observe that Wade also failed 
to include the relevant proceedings in the bill of exceptions. 

[8,9] A hearing on Wade’s motion was held on November 12, 
1996, at which time the court admitted the transcript of Wade’s 
preliminary hearing. A journal entry dated November 14, 1996, 
reveals that the court sustained Wade’s motion in part and 
ordered the State to make an in camera showing. A journal entry 
dated December 23, 1996, further reveals that the court, 
“{hjaving considered the in camera showing filed with this 
court on 11-25-96,” overruled Wade’s motion “for the reason 
the said confidential informer would not give testimony consis- 
tent with defendant’s alibi defense.” However, the bill of excep- 
tions does not contain any affidavits filed or evidence adduced 
on November 15, or any other date for that matter, pertaining to 
the in camera proceedings. A bill of exceptions is the only vehi- 
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cle for bringing evidence before an appellate court; evidence 
which is not made a part of the bill of exceptions may not be 
considered. State v. Williams, 253 Neb. 111, 568 N.W.2d 246 
(1997), cert. denied, Williams v. Nebraska, 522 U.S. 992, 1188S. 
Ct. 555, 139 L. Ed. 2d 397. It is incumbent upon the party 
appealing to present a record which supports the errors 
assigned; absent such a record, as a general rule, the decision of 
the lower court is to be affirmed. State v. Dyer, 245 Neb. 385, 
513 N.W.2d 316 (1994). Because the relevant proceedings were 
not made a part of the bill of exceptions, we do not address the 
merits of Wade’s argument. 


Transcripts of Audiotape Recordings. 

Wade also asserts that the court erred in admitting the tran- 
scripts of the audiotape recordings which were prepared by 
McKinstry. In State v. Loveless, 209 Neb. 583, 308 N.W.2d 842 
(1981), the trial court admitted a recording, which was played 
to the jury, and a transcript of the recording, which was pre- 
pared by an officer who had listened to the recording more than 
50 times. The defendant argued that such admission was error. 
The Nebraska Supreme Court disagreed, stating: 

There is no question, and there are a legion of cases so 
holding, that one who was present and who heard the con- 
versation in question at the time the recording was made 
may testify for the purpose of clarifying inaudible or unin- 
telligible portions of the tape. However, as the defendant 
in this case points out, Officer Warden was not present at 
the time the conversation between Gitchell and 
Kulakofsky occurred in the rear seat of the police cruiser, 
and hence defendant contends Warden should not be per- 
mitted to testify as to the contents of the tape recording in 
question. This same question was addressed in the case of 
United States v. Onori, 535 F.2d 938 (5th Cir. 1976). In 
that case the court permitted the testimony of an expert in 
tape identification to point out alleged errors in the gov- 
ernment’s transcript of the conversation in question. The 
court also in its opinion pointed out the reasons for the 
necessity of the use of a transcript of a tape recording, stat- 
ing: “The need or desire for transcripts arises generally 
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from two circumstances. First, portions of a tape may be 
relatively inaudible. Second, without the aid of a tran- 
script, it may be difficult to identify the speakers. In either 
of these cases, it has been said that it is within the discre- 
tion of the trial court to allow a transcript to be used by the 
jury ‘to assist the jury as it listens to the tape... . 


‘It is therefore incorrect to think of the transcripts as 
simply an ‘aid’ — as better lighting fixtures in the court- 
room would be an ‘aid’ to the jury’s vision of witnesses — 
and not as evidence of any kind. They are evidence and, 
like other evidence, may be admitted for a limited purpose 
only. That purpose here, as the court outlined in its special 
instruction, was primarily to establish the identity of the 
speakers at any particular time.” Jd. at 947. 

Id. at 590-91, 308 N.W.2d at 847. 

[10] In State v. Loveless, supra, the court found that it was 
permissible for experts, by virtue of their experience, to testify 
with regard to the contents of audiotape recordings. ‘The 
weight to be given to the evidence contained in the tape record- 
ing and transcript was, we believe, properly a matter for the 
jury’s determination.” Jd. at 591, 308 N.W.2d at 847. 

[11] In comparison, McKinstry’s transcription seems more 
reliable than Warden’s because, unlike Warden, McKinstry was 
actually present and an active participant in the recorded con- 
versations. While there was no evidence presented establishing 
McKinstry’s expertise, McKinstry testified that he prepared the 
transcripts while reviewing the recordings, using his knowledge 
from being present at the time of the transactions. As stated 
above, it is well established that one who is present and hears 
the conversation in question at the time the recording is made 
may testify for the purpose of clarifying inaudible or unintelli- 
gible portions of the recording. State v. Loveless, supra. 
Additionally, the court specifically instructed the jury that the 
transcripts were to be used only as assistance in following the 
recordings and that they, as the finders of fact, were free to rely 
on their own judgment of what the recordings said rather than 
McKinstry’s. We have reviewed the recordings and find that 
while many portions are inaudible, many are also understand- 
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able. With regard to the transcript, we find that it accurately 
reflects the decipherable statements and is of great value in 
helping the listener follow the conversations and identify the 
speakers. We conclude, based upon State v. Loveless, supra, that 
the court properly admitted the transcripts for the limited pur- 
pose of helping the jury follow along with the recordings. 


Evidence of Brown's Prior Drug Conviction. 

Lastly, Wade argues that the court erred in excluding evi- 
dence of Brown’s prior drug conviction in Wade’s attempt to 
show that Brown was the individual who distributed drugs to 
McKinstry. As explained by Wade’s counsel at trial: 

I think what I’m trying to show by way of a defense is that 
someone like my client with 41 — who’s 41 years old at 
the time all this happens with no record versus somebody 
who looks like him who has a record... . 


. .. That the odds are that it’s somebody who has all 
ready done something that is the more likely candidate 
than is somebody who is starting a career late in life. And 
I think that fact that this guy has a record and in fact, he 
has a record for drugs, the same kind of conviction they’re 
trying to convict my client on, that makes him a better 
prospect.... 

Wade’s counsel continued: “My feeling here is that under 
404, this goes to the identity of the person responsible for dis- 
tributing the cocaine in this case. . . . [OJur effort here is to fur- 
ther show that it was Melvin Brown and not Eddie Wade that 
was the proper party defendant.” 

[12] Neb. Rev. Stat. § 27-404(2) (Reissue 1995) provides: 
Evidence of other crimes, wrongs, or acts is not admissi- 
ble to prove the character of a person in order to show that 
he or she acted in conformity therewith. It may, however, 
be admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. 

[13,14] Section 27-404(2) is a rule of inclusion, rather than 

exclusion, and it permits the use of evidence of prior activity 
except to prove the character of a person in order to show that 
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the person acted in conformity with that character. State v. 
Kirksey, 254 Neb. 162, 575 N.W.2d 377 (1998); State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). In State v. 
Gardner, 1 Neb. App. 450, 498 N.W.2d 605 (1993), this court 
held that pursuant to § 27-404(2), an accused may offer evi- 
dence of prior crimes, wrongs, or acts of a third party, subject 
to the same requirement that the evidence be offered for a rele- 
vant purpose other than proving the propensity of the third party 
to commit an act that he or she is presently accused of. Compare 
State v. Thompson, 244 Neb. 375, 507 N.W.2d 253 (1993) (evi- 
dence of acts of third party to show that defendant acted rea- 
sonably in defending herself was irrelevant and therefore inad- 
missible in context of § 27-404(2)). 

[15] An appellate court reviews the admission of other acts 
under § 27-404(2) by considering (1) whether the evidence was 
relevant, (2) whether the evidence had a proper purpose, (3) 
whether the probative value of the evidence outweighed its 
potential for unfair prejudice, and (4) whether the trial court, if 
requested, instructed the jury to consider the evidence only for 
the limited purpose for which it was admitted. State v. Kirksey, 
supra; State v. Freeman, supra. Because the exercise of judicial 
discretion is implicit in Neb. Rev. Stat. § 27-401 (Reissue 
1995), it is within the discretion of the trial court to determine 
relevancy and admissibility of evidence of other wrongs or acts 
under § 27-404(2) and Neb. Rev. Stat. § 27-403 (Reissue 1995), 
and the trial court’s decision will not be reversed absent an 
abuse of that discretion. State v. Freeman, supra. See, also, 
State v. Kirksey, supra. 

At trial, the State objected to Wade’s attempts to introduce 
evidence showing that Brown had been convicted of a drug 
offense. The court sustained the State’s objections. At the rele- 
vant times, Wade made offers of proof outside the presence of 
the jury. Wade’s first offer of proof consisted of testimony by 
Wilson that Brown had told her that he had been convicted of 
“drugs” and that in the 3 or 4 years that she had known Brown, 
he had been “in and out” of prison. However, Wilson did not 
specify the type of drug offense of which Brown had been con- 
victed. Wade’s second offer of proof consisted of a certified 
copy of a Lancaster County computer printout of “Judges 
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Minutes” in a criminal case in which Brown was the defendant. 
The printout reflects that Brown pled guilty to “count I of infor- 
mation as amended by interlineation,” which was “attempted 
unlawful manufacture/distributing of controlled substance.” 
While there is no date listed for Brown’s plea, the printout does 
reveal that the charge which Brown pled guilty to was amended 
by interlineation on August 25, 1995. 

First, assuming without deciding that the evidence was rele- 
vant, it is clear that the evidence did not have a proper purpose. 
Where there is an overwhelming number of significant similar- 
ities, the evidence of prior acts may be admitted. State v. Carter, 
246 Neb. 953, 524 N.W.2d 763 (1994), overruled on other 
grounds, State v. Freeman, supra. The question is whether the 
crimes are so similar, unusual, and distinctive that the trial 
judge could reasonably find that they bear the same signature. 
State v. Carter, supra. Based upon the limited facts presented in 
the offers of proof, we observe that there appear to be few, if 
any, similarities between Brown’s prior conviction and the 
transactions at issue here, other than that they both relate to 
drugs and both occurred in Lancaster County. Specifically, the 
offers of proof fail to contain facts demonstrating the specific 
time, location, or method of the offense. In fact, we suspect that 
Brown’s conviction has common features with many crimes that 
are committed every day in Lancaster County. Because there is 
nothing “so similar, unusual, and distinctive” about these 
crimes that the trial judge could reasonably have found that they 
bore the same signature, we conclude that the trial court did not 
abuse its discretion in refusing to admit the proffered evidence. 

Second, it is clear from defense counsel’s argument at trial 
that the real purpose of admitting the evidence was to show that 
Brown had acted in conformity with his past drug conviction. 
As made clear in State v. Gardner, 1 Neb. App. 450, 498 
N.W.2d 605 (1993), such is precisely the type of evidence that 
is explicitly inadmissible under § 27-404(2). See State v. 
Nauslar, 94 NCA No. 24, case No. A-93-580 (not designated 
for permanent publication). On appeal, Wade argues that the 
evidence was not offered to show propensity, but, rather, to 
establish the identity of the person who distributed the drugs to 
McKinstry. Wade misunderstands the concept of identity. 


STATE v. COLLINS 187 
Cite as 7 Neb. App. 187 


Identity, as used in § 27-404(2) means a particular method of 
operation, see, State v. Coleman, 241 Neb. 731, 490 N.W.2d 222 
(1992), and State vy. Evans, 235 Neb. 575, 456 N.W.2d 739 
(1990), or “little more than the logical conclusion which flows 
from other crimes evidence advanced in proof of plan, design, 
scheme or modus operandi.” 29 Am. Jur. 2d Evidence § 452 at 
519 (1994). Evidence which tends to show a course of conduct, 
scheme, or design is admissible to prove identity although such 
evidence relates to other offenses. State v. Walker, 200 Neb. 
273, 263 N.W.2d 454 (1978). The fact of the matter is that sim- 
ple proof of a person’s prior drug activity does not prove iden- 
tity except insofar as the trier of fact assumes the person acted 
in conformity with the prior drug activity. Such is clearly an 
improper purpose under § 27-404(2). 


Excessive Sentences. 

Wade finally argues that the court erred in imposing exces- 
sive sentences. However, our reversal of Wade’s convictions 
renders that issue moot. 


CONCLUSION 
We conclude that the prosecuting attorney’s remarks about 
defense counsel at closing argument were prejudicial and war- 
rant reversal. We therefore reverse, and remand for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. LESLIE E. COLLINS, APPELLANT. 
583 N.W. 2d 341 


Filed June 16, 1998. No. A-97-984. 


1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, and 
an appellate court is obligated to reach a conclusion independent of that reached by 
the trial court. 

2. Sexual Assault: Expert Witnesses. Whether expert testimony as to a victim’s men- 
tal or physical capacity to resist or to appraise the nature of the perpetrator’s conduct 
is indispensable in a prosecution under Neb. Rev. Stat. § 28-319(1\b) (Reissue 1995) 
must be approached on a case-by-case basis. 

3. Sexual Assault: Evidence: Testimony. In sexual assault cases where no expert tes- 
timony is provided, a court must examine the evidence and determine whether the 
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nonexpert testimony is of sufficient probative value to justify a rational finding that 
the victim was mentally or physically incapable of resisting or appraising the actor’s 
conduct. 

4. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where such verdict is sup- 
ported by relevant evidence. Only where evidence lacks sufficient probative value as 
a matter of law may an appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. 

5. Convictions: Appeal and Error. In reviewiag a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, 
or reweigh the evidence, but considers the evidence in the light most favorable to the 
successful party. 

6. Verdicts: Appeal and Error. A verdict in a criminal case must be sustained if the 
evidence, viewed and construed most favorably to the State, is sufficient to support 
that verdict. 

7. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal absent an abuse of discretion by the trial court. 

8. Sentences. In imposing a sentence, a sentencing judge should consider the defend- 
ant’s age, mentality, education, experience, and social and cultural background, as 
well as his or her past criminal record or lawful conduct, motivation for the offense, 
nature of the offense, and the amount of violence involved in the commission of the 
crime. 


Appeal from the District Court for Douglas County: MICHAEL 
W. AmDor, Judge. Affirmed. 


Chris M. Arps for appellant. 


Don Stenberg, Attorney General, and Jay C. Hinsley for 
appellee. 


SIEVERS, MUEs, and INBopy, Judges. 


Mugs, Judge. 
I. INTRODUCTION 

Leslie E. Collins was convicted of two counts of first degree 
sexual assault. Count I charged that Collins, being a person of 
19 years of age or older, did subject S.C., a person of less than 
16 years of age, to sexual penetration. Count II charged that 
Collins subjected J.C. to sexual penetration when Collins knew 
or should have known that J.C. was mentally or physically inca- 
pable of resisting or appraising the nature of Collins’ conduct. 
Collins was sentenced to 15 to 25 years’ imprisonment on each 
count, with the sentences to be served consecutively. On appeal, 
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he alleges that there was insufficient evidence to convict him of 
count II, because the State failed to prove that he knew or 
should have known that J.C. was mentally incapable of resisting 
or appraising the nature of Collins’ actions, and that his sen- 
tences on both counts are excessive. 


Il. PROCEDURAL BACKGROUND 

On August 1, 1996, Collins was charged in the county court 
for Douglas County, and on August 29, 1996, an information 
was filed against Collins in the Douglas County District Court, 
charging him under Neb. Rev. Stat. § 28-319(1)(b) and (c) 
(Reissue 1995) with first degree sexual assault. These charges 
stemmed from reports from Collins’ stepdaughters regarding a 
pattern of sexual abuse spanning the past decade. 

At a hearing on Collins’ motion to suppress, Michael Hoch, 
a 29-year veteran of the Omaha Police Division, testified that he 
had interviewed S.C. and J.C. on July 24, 1996; that S.C., who 
was born on August 4, 1974, and was almost 22 at the time of 
the interview, had given him information that included dates 
and locations of sexual assaults by Collins from the time S.C. 
was 10 years old; and that J.C., who was born on March 3, 
1972, and was age 24 at the time of the interview, had also 
reported that she had been sexually assaulted by Collins and 
was able to give specific dates and locations of these assaults. 
After these reports, Hoch had S.C. tape-record a telephone con- 
versation between S.C. and her mother, Rita, concerning the 
sexual assaults. This evidence corroborated the reports of S.C. 
and J.C., thus a search warrant was obtained for the Collins’ res- 
idence, and Collins and his wife, Rita, were taken into custody. 

Hoch testified that shortly after Collins’ arrest and the subse- 
quent search of his residence, Collins was interviewed by Hoch, 
who told Collins his purpose was to interview him in connec- 
tion with allegations regarding sexual assaults of J.C. and S.C. 
Hoch advised Collins of his rights and explained the charges 
and the evidence that had been obtained. Hoch testified that 
during a brief interview, Collins stated that his daughters were 
being truthful, that he had sexually assaulted them, and that he 
did not want to cause any more harm or trauma to them; that he 
did not want Rita involved or hurt any more and did not want to 
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hurt his patients; and that he wanted to get on with the process 
so that he could address his problem and get help. Hoch testi- 
fied that Collins appeared to be calm and in control of himself, 
declining to give a tape-recorded statement because he felt nau- 
seated by the subject matter of the interview. 

The motion was overruled, and a bench trial was held on May 
12 and 13, 1997. At trial, exhibits 1 to 4 were offered in the 
form of testimonial stipulations. Exhibit 1 is Hoch’s report of 
his interview with J.C. Exhibits 2 and 3 are reports of inter- 
views with S.C., and exhibit 4 is a report of Hoch’s investiga- 
tion, including summaries of his interviews with Collins and 
Rita. It was stipulated that if these witnesses were called, their 
testimony would be substantially similar to that which is con- 
tained within these reports. No objections were made, and all 
four exhibits were received into evidence. Both parties rested, 
and trial was continued to the next day. 

Collins renewed his motion to suppress and presented an oral 
motion to dismiss; both motions were overruled. Following 
closing arguments, the trial court found that J.C. was born on 
March 3, 1972, and S.C. was born on August 4, 1974; that the 
complaints were filed in county court on August 1, 1996, and in 
district court on August 29, 1996; that under Neb. Rev. Stat. 
§ 29-110(2)(b) (Reissue 1995), a complaint for first degree sex- 
ual assault must be filed within 7 years of the offense or within 
7 years of the victim’s 16th birthday, whichever is later; that 
according to the information most favorable to Collins, his con- 
duct with S.C. had ended sometime in 1994 and, thus, that nei- 
ther prong of the statute of limitations barred prosecution for his 
sexual assault of S.C.; and that according to the information 
most favorable to Collins, his conduct with J.C. ended in late 
1994 or early 1995 and, thus, that Collins could be prosecuted 
for his sexual assault of her at that time because it had not been 
7 years since that act. The court further found that J.C., who had 
been subjected to abuse starting when she was 13, was subject 
to manipulation by Collins, who, by virtue of his professional 
training and trusted position as her stepparent, abused his posi- 
tion of trust. Based on all the evidence, the trial court concluded 
that “the defendant knew or should have known that these two 
children, and they were children, were, in fact, mentally inca- 
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pable of resisting or appraising the nature of this conduct” and 
found Collins guilty of both counts. The trial court ordered a 
presentence investigation, including a 90-day evaluation at the 
Lincoln Regional Center. On September 5, 1997, Collins was 
sentenced to 15 to 25 years’ imprisonment on each count, the 
sentences to run consecutively. 


Ii]. FACTUAL BACKGROUND 

Collins is a psychotherapist who specialized in treating vic- 
tims of sexual abuse. Collins and Rita were married in 1984 and 
had their own psychotherapy business. Collins also worked at 
Boys’ Town, where he helped children with sexual abuse prob- 
lems. He has written three books dealing with sexually abused 
youths. Rita had two children, J.C. and S.C., from a former mar- 
riage. J.C., born March 3, 1972, and S.C., born August 4, 1974, 
were, respectively, 12 and 10 at the time of Collins’ marriage to 
Rita. 

Exhibit 1 reflects that Collins started touching J.C. inappro- 
priately when she was 12 or 13, and this abuse escalated and 
eventually progressed into having sexual intercourse twice a 
week when J.C. was 17. J.C. turned 17 in March 1989. Collins 
stated that intercourse continued until J.C. ended her relation- 
ship with him in late 1994 or early 1995. The abuse continued 
through visits and “phone sex” after she went to Dartmouth 
College. She stated that on several occasions, she told Collins 
she wanted to stop or did not want to have sex with him and that 
he would become agitated and have long talks with her. On one 
such occasion, he sat up with her half the night with a knife in 
his hand and threatened to kill her, stating that nobody would 
care or know. He also told her that she had nothing to be angry 
about because he had not raped her and that if she wanted some- 
thing to be angry about, he would rape her. 

In 1992, when J.C. was in Omaha on a visit from Dartmouth, 
Collins sexually penetrated both her and her sister in a bedroom 
in the basement of their home. On two occasions in 1993, 
Collins visited J.C. in Boston, and sexual penetration occurred. 
In early 1994, J.C. told Collins that she did not want to see him 
anymore. Collins continued to call her, but she refused to have 
further contact with him. He admitted having sexual intercourse 
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with J.C., until she cut off their relationship. He also admitted 
asking her to photograph or videotape her sexual relationships 
with other persons and discussing these relationships with her. 

The abuse of S.C. is reflected in exhibits 2 and 3. Inappro- 
priate touching began with S.C. when she was 10 and pro- 
gressed to sexual penetration when she was 13. She related an 
incident where Collins accused her biological father of being a 
child molester because she had taken a shower with him. S.C. 
confronted Collins about molesting her, and he explained that 
he was only teaching her, looking out for her best interests, and 
doing it with love and, thus, that he was not a molester. The 
abuse occurred on a daily basis every time her mother would 
leave the house and whenever Collins would drive her to his 
office. S.C. stated that Collins encouraged her to have sexual 
intercourse with every boy she dated and that he also questioned 
her about her sexual partners and asked her to photograph and 
videotape her relationships with other persons. She broke off 
her relationship with Collins shortly after their last sexual 
encounter, which occurred in December 1994, while she was 
home on a visit from college at Oberlin Conservatory. 

Collins did not deny any of the abuse. In fact, he admits that 
the abuse occurred over the past decade essentially as the girls 
described it. He also describes himself as being a very control- 
ling person. Collins admitted that he would have one girl wait 
downstairs to watch for their mother while he was upstairs hav- 
ing sexual intercourse with the other. He admitted asking the 
girls to photograph their sexual encounters with other persons, 
even obtaining a camera for them to do so. He admitted to sex- 
ual penetration of both girls in 1992. During his abuse of both 
victims, he assured them that he was just teaching them about 
proper sexual relationships and how to enjoy their sexuality. 
The girls felt that he kept them under his control even after they 
left for college, because he called them several times a day and 
because the sexual abuse occurred whenever they saw him. 


IV. ASSIGNMENTS OF ERROR 
Restated, Collins asserts that (1) the trial court erred in con- 
victing him of sexually assaulting J.C., because there is not suf- 
ficient evidence of her mental incapacity to consent to the sex- 
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ual acts and because the statute of limitations had run on the 
crime charged; and (2) his sentences on both counts are exces- 
sive. Collins does not challenge his conviction on the assault 
charge relating to S.C. 


V. STANDARD OF REVIEW 

In reviewing a criminal conviction, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
the witnesses, or reweigh the evidence, but considers the evi- 
dence in the light most favorable to the successful party. State 
v. Bush, 254 Neb. 260, 576 N.W.2d 177 (1998). 

On questions of law, a reviewing court has an obligation to 
reach its own conclusions independent of those reached by the 
lower courts. State v. Howell, 254 Neb 247, 575 N.W.2d 861 
(1998). 

A sentence imposed within the statutory limits will not be 
disturbed on appeal absent an abuse of discretion by the trial 
court. State v. Turco, 6 Neb. App. 725, 576 N.W.2d 847 (1998). 


VI. DISCUSSION 
1. SUFFICIENCY OF EVIDENCE 


(a) Statute of Limitations and Venue 

Collins argues that the State has failed to prove any sexual 
penetration of J.C. after 1988 and, thus, that the prosecution is 
barred under § 29-110, which sets a 7-year statute of limitations 
for sexual assault. This assignment of error is without merit. 
The evidence includes a detailed account of an act of sexual 
penetration of J.C. by Collins in Omaha in 1992. The outside 
time period still within the statute of limitations was August 
1989. This incident is referred to in J.C.’s report to the police 
and admitted to by Collins in his interview with Hoch. 

In addition, Collins admits that his sexual relationship with 
J.C. continued generally until she ended the relationship in late 
1994 or early 1995, with no specific restriction noted on what 
state it took place in. Collins argues that the last acts of sexual 
penetration, in 1993, which were proved by the State, occurred 
outside of Nebraska and, thus, that he is not subject to prosecu- 
tion for such acts in the Nebraska courts. It is true that the evi- 
dence does show such acts occurring in Massachusetts. 
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However, we need not decide the venue issue. See Motor Club 
Ins. Assn. v. Fillman, 5 Neb. App. 931, 568 N.W.2d 259 (1997) 
(appellate court is not obligated to engage in analysis which is 
not needed to adjudicate case and controversy before it). The 
State has clearly proved an act of sexual penetration in the State 
of Nebraska within 7 years of filing the charge. 


(b) Capacity to Resist or Appraise 


(i) Generally 

Regarding J.C., Collins was charged with violating subpara- 
graph (b) of § 28-319(1), which provides: “Any person who 
subjects another person to sexual penetration . . . (b) who knew 
or should have known that the victim was mentally or physi- 
cally incapable of resisting or appraising the nature of his or her 
conduct... is guilty of sexual assault in the first degree.” For a 
successful prosecution of Collins, the State had to prove the fol- 
lowing elements: (1) Collins sexually penetrated J.C. and (2) 
Collins knew or should have known that J.C. was mentally or 
physically incapable of resisting or appraising the nature of 
Collins’ conduct. 

Collins’ arguments on this assignment of error essentially 
come down to this: While the State was not required to prove a 
lack of J.C.’s consent to the act (as it would have if Collins had 
been charged under § 28-319(1)(a)), it was required to prove 
that she was mentally incapable of resisting or that her consent 
was invalid. He argues that § 28-319(1)(b) is designed to pro- 
scribe sexual penetration only “with the very young, the very 
old or the insane.” Brief for appellant at 11. He relies on what 
he calls a “survey of cases under similar statutes in other states,” 
which, while not citing them, he claims generally involved vic- 
tims who were residents of rest homes or mental institutions or 
were mentally retarded. Jd. He points out that the State offered 
no psychiatric, psychological, or other medical evidence to 
establish that J.C. was mentally or physically incapable of 
resisting or understanding Collins’ conduct during the time 
period which must be considered, that is, within the 7 years 
before August 1996 or from August 1989 forward when J.C. 
would have been 17 and older. 
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The State’s response is essentially that Collins started 
“groom[ing]” J.C. at age 13, brief for appellee at 10; that before 
first having sexual intercourse with her at age 16 or 17, Collins 
digitally penetrated her and performed oral sex on her; and that 
he avoided prosecution for such acts under § 28-319(1)(c) 
(when the victim is less than 16 years of age and the actor is 19 
years of age or older) because of the statute of limitations. It 
argues that this repeated and ongoing outrageous treatment from 
an early age by one who was an expert in sexually abused 
youths and was especially equipped to manipulate the girls car- 
ried over into the years after J.C. turned 16 and 17 and effec- 
tively rendered her physically or mentally incapable of resisting 
his conduct, a matter he particularly knew or should have 
known. 

[1] We first address Collins’ implied argument that 
§ 28-319(1)(b) protects only victims who suffer marked mental 
abnormality of some type or the very young or old. Statutory 
interpretation presents a question of law, and an appellate court 
is obligated to reach a conclusion independent of that reached 
by the trial court. In re Estate of Peterson, 254 Neb. 334, 576 
N.W.2d 767 (1998). 

Recognizing that no Nebraska criminal case has directly 
addressed the issue, Collins cites Reavis v. Slominski, 250 Neb. 
711, 551 N.W.2d 528 (1996), a civil appeal involving civil tort 
litigation as support for his argument. Reavis addressed, inter 
alia, the legal theory of civil recovery for sexual assault which 
the Reavis court found was more properly characterized as a 
sexual battery. The suit arose out of an act of sexual intercourse 
between a dentist and his receptionist at a New Year’s Eve office 
party. The issue of whether the receptionist consented was cen- 
tral to the defense. The Supreme Court recognized the general 
rule of tort law that consent ordinarily bars recovery for such 
acts because it “‘ “destroys the wrongfulness of the conduct.”’” 
Id. at 719, 551 N.W.2d at 537, quoting Schieffer v. Catholic 
Archdiocese of Omaha, 244 Neb. 715, 508 N.W.2d 907 (1993). 
In finding that the trial court properly overruled the dentist’s 
motion for a directed verdict, a plurality of the Supreme Court 
found that reasonable minds could differ on the issues of 
whether the receptionist consented to the intercourse and 
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whether, if she did, such consent was “effective.” Reavis v. 
Slominski, 250 Neb. at 721, 551 N.W.2d at 538. As support for 
her claim that she did not consent or that her consent was not 
effective, the receptionist presented evidence of childhood 
abuse together with expert testimony of a psychiatrist and a psy- 
chologist that these experiences undermined her ability to resist 
unwanted sexual contact. The Supreme Court concluded that 
there was some evidence that the receptionist “lacked the capac- 
ity to give effective consent.” Id. at 724, 551 N.W.2d at 539. 

In discussing consent as a defense, the Reavis court 
observed: 

“To avoid liability, consent must be effective.” W. Page 
Keeton et al., Prosser and Keeton on the Law of Torts § 18 
at 114 (Sth ed. 1984). Consent is ineffective if the person 
lacks capacity to consent to the conduct. Jd.; Restatement 
(Second) of Torts § 892 A(2)(a) (1979). “Generally . . . one 
who has reached the age of majority can give an effective 
consent to all kinds of conduct unless the defendant knows 
or has reason to know of some kind of abnormality, tem- 
porary or permanent, of the consenting person.” Keeton et 
al., supra, § 18 at 114. Note that there are two aspects to 
the effectiveness of consent: abnormality on the part of the 
alleged victim and knowledge on the part of the alleged 
attacker. 

Id. at 721, 551 N.W.2d at 538. 
With regard to § 28-319(1) and Nebraska criminal law on the 
subject, the Reavis court had this to say: 

In Nebraska, any person who subjects another person to 
sexual intercourse or sexual contact who knew or should 
have known that the victim was physically or mentally 
incapable of resisting or appraising the nature of his or her 
conduct is guilty of sexual assault. Neb. Rev. Stat. 
§§ 28-319(1) and 28-320(1) (Reissue 1989). The lack of 
the victim’s consent is not an element of the crime of sex- 
ual assault when the victim is incapable of resisting or of 
appraising the nature of his or her conduct. Id.; In re 
Interest of J.M., 223 Neb. 609, 391 N.W.2d 146 (1986). 

In criminal law, the issue of the extent and degree of 
abnormality required to render a victim’s consent ineffec- 
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tive has been hotly debated. See, e.g., Annot., Rape or 
Similar Offense Based on Intercourse With Woman Who 
Is Allegedly Mentally Deficient, 31 A.L.R.3d 1227 
(1970); State v. Olivio, 123 N.J. 550, 589 A.2d 597 (1991); 
State v. Sullivan, 298 N.W.2d 267 (Iowa 1980). Some 
jurisdictions follow an expansive interpretation and hold 
that unless one understands both the physical elements of 
sex and the moral quality of the conduct, then one is not 
capable of giving effective consent to sexual contact. State 
v. Olivio, supra. Other jurisdictions are less protective of 
the mentally disturbed or handicapped and construe the 
effectiveness of consent based upon an understanding of 
its physiology alone. It would appear that issue of effec- 
tive consent to sexual contact is generally only raised 
when the victim suffers from an extreme mental handicap 
or deficiency. 

However, Nebraska criminal law also recognizes that an 
otherwise competent person can be sexually assaulted if 
the person is physically or mentally incapable of resisting. 
See §§ 28-319 and 28-320. 

Nebraska criminal law is consistent with the legal test 
for effective consent which examines whether an adult 
cannot give effective consent because the person suffers 
from a temporary or permanent abnormality. Sections 
28-319 and 28-320 provide that the abnormality may be an 
inability to resist or the lack of understanding of the nature 
of sexual relations. This analysis is equally applicable in 
tort law. 

Reavis v. Slominski, 250 Neb. 711, 721-22, 551 N.W.2d 528, 
538-39 (1996). 

Reavis was a plurality opinion, and the “reasoning touching 
on the consent issue,” id. at 733, 551 N.W.2d at 544 (Connolly, 
J., concurring), was the topic of much discussion and debate in 
concurring and dissenting opinions joined, in some degree, by 
six of the seven justices. 

It is apparent from the language we have quoted that Reavis 
provides both Collins and the State some support for their 
respective positions, and it would serve no purpose for us to 
“draw pictures.” The bottom line is that whatever Reavis might 
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have said in analyzing the consent issue in the context of the tort 
of sexual battery, we do not read it as authority for the proposi- 
tion that the only conduct proscribed by § 28-319(1)(b) is sex- 
ual penetration of a victim who suffers from an “extreme men- 
tal handicap or deficiency,” Reavis v. Slominski, 250 Neb. at 
722, 551 N.W.2d at 538, or as Collins argues, the very young, 
the very old, and the insane. We have no quarrel with the notion 
that § 28-319(1)(b) clearly protects such victims, but we see 
nothing in the language of § 28-319(1)(b) or in the reported 
decisions in this jurisdiction that demands such a restrictive 
application. See, State v. Welch, 241 Neb. 699, 490 N.W.2d 216 
(1992) Gury properly instructed that victim’s intoxication and 
illness could be taken into account by it in assessing victim’s 
inability to resist or appraise nature of her conduct); State v. 
Moeller, 1 Neb. App. 1046, 510 N.W.2d 500 (1993) (upholding 
defendant’s conviction for first degree sexual assault in part 
under § 28-319(1)(b) based on evidence that victim was asleep 
when portions of act of oral sex occurred and thus was not capa- 
ble of resisting or appraising nature of her conduct). Moreover, 
the Nebraska Supreme Court has observed under a prior first 
degree sexual assault statute, § 28-319(1) (Reissue 1985), that a 
victim may be “overcome in many ways short of force.” State v. 
Willis, 223 Neb. 844, 848, 394 N.W.2d 648, 651 (1986). See, 
also, State v. Moeller, supra.’ 

We do not disagree with Collins that most cases brought 
under statutes similar to § 28-319(1)(b) do not customarily 
involve physically and mentally healthy victims 17 years old or 
older who possess the intellectual prowess apparent in J.C. and 
who have engaged in repeated sexual conduct with the offender 
over a period of years. Regardless, we do not read Reavis v. 
Slominski, supra, as authority for restricting the application of 
§ 28-319(1)(b) to the extent that Collins suggests. 


(ii) Expert Testimony 
Next, while Collins does not specifically assign it as error, he 
argues that the State failed to adduce any expert testimony to 
establish J.C.’s mental incapacity to resist or appraise the con- 
duct of Collins. It is clear that the State’s theory of the case is 
that Collins essentially “brainwashed” or mentally manipulated 
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J.C. to the point where she was incapable either of resisting his 
advances or of appraising the nature of his conduct. And it is 
true that no effort was made by the State to provide any medi- 
cal, psychological, or psychiatric testimony to support this the- 
ory. The question is whether its absence was fatal to the State’s 
case, a question, of course, far different than whether it would 
have been admissible if offered. See, Neb. Rev. Stat. § 27-702 
(Reissue 1995) (admissible if expert’s testimony would assist 
trier of fact in understanding evidence or determining contro- 
verted factual issue); Childers v. Phelps County, 252 Neb. 945, 
568 N.W.2d 463 (1997). 

We have found no Nebraska case which addresses the issue 
of the necessity for expert testimony in a prosecution under 
§ 28-319(1)(b), although its use is obviously not unusual. See 
State v. Doremus, 2 Neb. App. 784, 514 N.W.2d 649 (1994). 
Collins cites no authority on the issue. As discussed earlier, 
convictions under § 28-319(1)(b) have been upheld on appeal 
apparently absent expert testimony where the theory was that 
being asleep, intoxicated, or ill prevented the victim from resist- 
ing or appraising the conduct. However, here the State’s theory 
is that J.C.’s mental ability to resist or appraise was diminished 
by years of Collins’ manipulation and psychotherapy tech- 
niques, a theory more sophisticated and logically in greater 
need of expert testimony than the examples cited. 

Nebraska jurisprudence recognizes several areas where the 
aid of expert testimony is traditionally deemed indispensable to 
a party’s carrying his or her burden of proof. See, e.g., 
Vilcinskas v. Johnson, 252 Neb. 292, 562 N.W.2d 57 (1997) 
(whether specific manner of treatment or exercise of skill by 
physician, surgeon, or other professional demonstrates lack of 
skill or knowledge or failure to exercise reasonable care is mat- 
ter that, usually, must be proved by expert testimony in medical 
malpractice cases); Storjohn v. Fay, 246 Neb. 454, 519 N.W.2d 
521 (1994) (unless injuries are objective, expert medical testi- 
mony is required to establish cause and extent of injuries in per- 
sonal injury cases); In re Interest of C.W. et al., 239 Neb. 817, 
479 N.W.2d 105 (1992) (qualified expert testimony is required 
under Indian Child Welfare Act in parental rights termination 
case on issue of whether serious harm to Indian child is likely 
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to occur if child is not removed from home); State v. Carr, 231 
Neb. 127, 435 N.W.2d 194 (1989) (insanity); Sheridan v. 
Catering Mgmt., Inc., 5 Neb. App. 305, 558 N.W.2d 319 (1997), 
aff’d 252 Neb. 825, 566 N.W.2d 110 (expert opinion indispens- 
able to establishing causal relationship between incident and 
injury or disability in workers’ compensation cases unless 
nature and effect of injury are plainly apparent); and Jn re 
Interest of Headrick, 3 Neb. App. 807, 532 N.W.2d 643 (1995) 
(mental health commitment). Naturally, the common denomina- 
tor in those settings is that critical evidence or facts in issue are 
incapable of being understood or decided without specialized 
knowledge to assist the trier of fact. See § 27-702. 

In Smith v. State, 345 So. 2d 325 (Ala. Crim. App. 1976), the 
defendant was charged with common-law rape of a 14-year-old 
girl, but the record was devoid of any reference to force or lack 
of consent. Alabama law was that “[i]f the prosecutrix was so 
mentally impotent as to be incapable of consent, then it was not 
necessary to prove force or lack of consent.” Jd. at 327. “The 
capacity to consent to intercourse presupposes the mental capa- 
bility to form an intelligent opinion on the subject, with an 
understanding of the act, its nature, and its possible conse- 
quences.” Id. In Smith, there was testimony from the victim’s 
family that she was “retarded” and attended a school for 
“retarded” children. Jd. Thére was also a hearsay statement 
given by the victim’s mother that a doctor had told her the vic- 
tim had a mind of a 2-year-old, but there was no evidence of her 
actual age at the time the doctor made the statement. No medi- 
cal testimony was presented as to any mental incapacity of the 
victim. The Alabama Court of Criminal Appeals reversed the 
conviction, finding that the prosecution had failed to prove lack 
of consent, reasoning that the State sought to prove all material 
elements by inference and that expert testimony of the mental 
capacity of the victim was “sorely needed.” Id. at 328. It noted, 
however, that in a proper case, a jury might well draw the infer- 
ences necessary to convict without such testimony. 

A similar view is seen in State v. Schaller, 1997 WL 686219 
(Tenn. Crim. App.). There, the Tennessee Court of Criminal 
Appeals addressed the defendant’s claim that the evidence was 
insufficient to convict him of “sexual battery,” id. at *1, a crime 
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defined under the pertinent statute as “unlawful sexual contact 
with a person that the defendant knew or had reason to know 
was mentally defective.” /d. at *3. The defendant argued that 
the State failed to prove the 13-year-old victim was “mentally 
defective.” Id. Mentally defective was defined by statute as a 
mental disease or defect which renders the person temporarily 
or permanently incapable of appraising the nature of his or her 
conduct. As sufficient to meet its burden, the State relied on tes- 
timony from a detective to the effect that the victim “ ‘appeared 
to be mentally challenged’ ”; testimony from an employee of a 
foster care program, which trained parents to deal with children 
with special emotional needs, that the victim was “ ‘mentally 
challenged’ ”; and the victim’s conduct while testifying. Jd. 

The Schaller court concluded that no rational juror could find 
beyond a reasonable doubt that the victim suffered from a men- 
tal disease or defect which rendered her mentally incapable of 
appraising the nature of her conduct. The court then recalled a 
prior case where the victim was shown to have had irreversible 
brain damage where the court had concluded that the evidence 
was not sufficient to show beyond a reasonable doubt that she 
was incapable of appraising the nature of the sexual conduct. It 
had concluded in that prior case that proof that meets the statu- 
tory definition of mentally defective should ordinarily come 
from a psychologist, psychiatrist, or other expert medical per- 
sonnel, and the court applied such rule. 

The case of State v. Summers, 70 Wash. App. 424, 853 P.2d 
953 (1993), illustrates a more flexible view. In Summers, the 
Washington Court of Appeals rejected the defendant’s argument 
that expert testimony was indispensable to prove mental inca- 
pacity and causation necessary to support a conviction under 
Washington’s statute. The statute provided: “‘A person is guilty 
of rape in the second degree when, under circumstances not 
constituting rape in the first degree, the person engages in sex- 
ual intercourse with another person: . . . (b) When the victim is 
incapable of consent by reason of being . . . mentally incapaci- 
tated[.]’” Id. at 428 n.3, 853 P.2d at 955 n.3. Washington 
statutes defined “mental incapacity” as that condition existing 
at the time of the offense which prevents a person from under- 
standing the nature or consequences of the act of sexual inter- 
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course whether that condition is produced by illness, defect, the 
influence of a substance, or from some other cause. 

The victim in Summers was a 44-year-old female who 
resided in a “congregate care facility” for the mentally ill. Id. at 
426, 853 P.2d at 954. After noting that the operative statute did 
not expressly require expert testimony to prove mental incapac- 
itation, the Washington Court of Appeals held that expert testi- 
mony was not required to establish the victim’s mental incapac- 
ity in that case and that the evidence was sufficient to sustain 
the conviction. In so doing, the Summers court found that a vic- 
tim’s mental ability is not always a topic requiring expert testi- 
mony and that while such testimony may be probative, and 
indeed required in some factual situations, there was no sound 
basis to require that it was necessary in every case. 

[2,3] We believe the approach in Summers is the better one. 
Whether expert testimony as to a victim’s mental or physical 
capacity to resist or to appraise the nature of the perpetrator’s 
conduct is indispensable in a prosecution under § 28-319(1)(b) 
must be approached on a case-by-case basis. In those cases such 
as the present case, where no expert testimony is provided, a 
court must examine the evidence and determine whether the 
nonexpert testimony is of sufficient probative value to justify a 
rational finding that the victim was mentally or physically inca- 
pable of resisting or appraising the actor’s conduct. As hereafter 
discussed, we conclude that the absence of expert testimony 
here does not render the evidence insufficient to sustain 
Collins’ conviction for first degree sexual assault of J.C. 


(c) Sufficiency Generally 

[4-6] On a claim of insufficiency of evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where 
such verdict is supported by relevant evidence. Only where evi- 
dence lacks sufficient probative value as a matter of law may an 
appellate court set aside a guilty verdict as unsupported by evi- 
dence beyond a reasonable doubt. State v. Starks, 3 Neb. App. 
854, 533 N.W.2d 134 (1995). In reviewing a criminal convic- 
tion, an appellate court does not resolve conflicts in the evi- 
dence, pass on the credibility of witnesses, or reweigh the evi- 
dence, but considers the evidence in the light most favorable to 
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the successful party. State v. Bush, 254 Neb. 260, 576 N.W.2d 
177 (1998). A verdict in a criminal case must be sustained if the 
evidence, viewed and construed most favorably to the State, is 
sufficient to support that verdict. State v. Starks, supra. 

J.C. turned 17 in March 1989, a few months before August 
1989. The latter date is the commencement of the 7-year period 
during which Collins’ acts of penetration of J.C. would fall 
within the applicable statute of limitations. According to 
Collins, he first had sexual intercourse with J.C. at age 17, and 
the evidence is clear that sexual penetration in various forms 
repeatedly occurred thereafter up to at least 1994 and in 
Nebraska at least as late as 1992 when J.C. was home from coi- 
lege for a visit. In March 1992, J.C. turned 20. Collins argues 
that J.C., an intelligent Dartmouth graduate, was fully capable 
of consenting to the sexual encounters with him and did. 
However, he ignores that at various points of time within the 
relevant time periods, J.C. was 17 to 19 years of age and not yet 
a “Dartmouth graduate” but a high school teenager. Moreover, 
he ignores that J.C. was only 13 years old in 1985 when the 
abuse began. Although the pre-August 1989 conduct was not 
the charged conduct, it takes no particular expertise to rationally 
conclude that this bizarre pattern of “counseling” and manipu- 
lation by someone of Collins’ expertise, training, and experi- 
ence had a profound effect on J.C.’s capacity to comprehend the 
perversity of this relationship or to resist Collins’ sexual 
advances. We recount the evidence briefly, avoiding to the 
extent feasible the sordid details. 

The abuse of J.C. started shortly after her mother and Collins 
were married. After a conversation with Collins about her bio- 
logical father and a possible sexual assault, Collins assured her 
that he would help her learn about having normal healthy sexual 
responses. As part of this “treatment,” he began taking her to his 
office at Creighton University to show her films and videos con- 
cerning human sexuality. Eventually, he began to show her 
pornographic films and started touching her inappropriately and 
encouraged her to touch herself. Eventually, this treatment pro- 
' gressed to the family home, where Collins would engage in long 
conversations concerning healthy sexual responses. J.C. 
described this as ‘“‘nothing more than a bunch of psycho babble.” 
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The sexual contact escalated to penetration of various types 
with Collins explaining that these acts would help J.C. mature 
in her knowledge of sexuality. Sexual intercourse started when 
J.C. was 16 or 17 years of age, and the “relationship” continued 
to at least 1994, with Collins telling J.C. that it would stop at 
some designated point in time, but when that time came, he 
would reestablish a new parameter. On several occasions, J.C. 
told Collins she wanted to stop or did not want to have sex with 
him, and he became very agitated, followed by long periods of 
“psycho babble.” On one of these occasions, date unstated, 
Collins sat up almost an entire night holding J.C.’s hand, with a 
knife in his other hand, and threatening to kill her. He told her 
that no one would care or know and that she had nothing to be 
angry about because he had not raped her, but that if she wanted 
something to be angry about, he would rape her. Collins twice 
threatened to kill one of J.C.’s boyfriends if she did not cooper- 
ate, a threat she took seriously because of his stories of having 
at one time been involved in various subversive activities, 
including spying and the CIA. Even after J.C. essentially ended 
her relationship with her family, Collins insisted on calling her, 
expressing hope of rekindling the relationship. 

Even Collins described himself as a very controlling individ- 
ual, desiring to maintain complete control over his entire family, 
and admitted “grooming” J.C.’s younger sister, S.C., for these 
acts. It is apparent that he did the same with J.C. Collins’ stated 
perception that the girls’ trust in him escalated with the sexual 
contact evidences a surreal plot to seduce through cunning and 
fear, a scheme which met with much success on his part. 


(d) Resolution 

In sum, the evidence viewed most favorably to the State is 
that Collins, a highly trained psychotherapist who specialized in 
treating sexually abused youth, used the tools and techniques of 
his trade to mold both of these young girls into his sexual 
robots. As a father figure, he set about “grooming” them at a 
very young age to accept that this was a normal, healthy sexual 
relationship that would lead to maturity and happiness. We 
believe the evidence is ample to establish that Collins’ manipu- 
lation and deception of J.C. rendered her incapable of resisting 
or appraising the real nature of the sexual penetration that he 
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visited upon her during the relevant time period. Moreover, that 
someone of Collins’ training knew or should have known of 
such diminished capacity needs no further discussion. This 
assignment of error is without merit. 


2. EXCESSIVE SENTENCES 

[7] Finally, Collins argues that his sentences are excessive. 
Collins was convicted of two counts of first degree sexual 
assault, each of which is a Class II felony punishable by 1 to 50 
years’ imprisonment. The trial court sentenced Collins to 15 to 
25 years’ imprisonment on each count, with the sentences to be 
served consecutively. A sentence imposed within the statutory 
limits will not be disturbed on appeal absent an abuse of dis- 
cretion by the trial court. State v. Turco, 6 Neb. App. 725, 576 
N.W.2d 847 (1998). 

[8] Collins stresses that he has suffered loss not only of his 
liberty, but also of his profession, his marriage, and all of his 
possessions and that due to, inter alia, his lack of criminal 
record and cooperation, he should have received a lesser sen- 
tence. In imposing a sentence, a sentencing judge should con- 
sider the defendant’s age, mentality, education, experience, and 
social and cultural background, as well as his or her past crim- 
inal record or lawful conduct, motivation for the offense, nature 
of the offense, and the amount of violence involved in the com- 
mission of the crime. State v. Cook, 251 Neb. 781, 559 N.W.2d 
471 (1997). 

Collins is a 53-year-old man in the process of getting 
divorced. He has no dependents. He has a master’s degree in 
social work from the University of Nebraska at Omaha and a 
Ph.D. in sociology from Yale University. He has also attended 
Tunghaie University in Taiwan. As stated, at the time of his 
arrest, he was a practicing psychotherapist who specialized in 
helping sexually abused youth and had authored three books on 
the subject. His past employment includes counseling at Boys’ 
Town, owning a software company, and teaching sociology at 
Creighton University. His past criminal history consists of four 
speeding tickets. 

We understand that Collins may indeed feel genuine sorrow 
for these crimes and that the shame and personal losses result- 
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ing from these convictions are significant punishments. 
Nevertheless, Collins’ abuse of these girls is so bizarre that even 
those of us who think we have “seen it all” are appalled. And, 
more importantly, Collins’ conduct continues to haunt the lives 
of both J.C. and S.C., as the presentence report reflects that 
each is in counseling and will require it on an ongoing basis. 
Collins’ sentences are well within the statutory limits, and we 
fail to see an abuse of discretion by the sentencing court. 


VIT. CONCLUSION 
The evidence was sufficient even without expert testimony to 
convict Collins of first degree sexual assault of J.C. The sen- 
tence imposed on each count is not excessive under our stan- 
dard of review. As such, the convictions and sentences are in all 
respects affirmed. 
AFFIRMED. 
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1. Schools and School Districts: Termination of Employment: Teacher Contracts: 
Evidence: Appeal and Error. The standard of review in a proceeding in error from 
an order of a school board terminating the contract of a tenured teacher is whether the 
school board acted within its jurisdiction and whether there is sufficient evidence as 
a matter of law to support its decision. The evidence is sufficient as a matter of law 
if the school board could reasonably find the facts as it did on the basis of the testi- 
mony and exhibits contained in the record before it. 

2. Statutes: Appeal and Error. Statutory interpretation presents questions of law, and 
an appellate court is obligated to reach a conclusion independent of that reached by 
the trial court. 

3. Schools and School Districts: Termination of Employment: Teacher Contracts. 
Under Neb. Rev. Stat. § 79-842 (Reissue 1996), a school board continues to be 
responsible for decisions regarding termination of a teaching contract, even in those 
instances when the board elects to use the services of a hearing officer for the termi- 

nation hems pursuant to Neb. Rev. Stat. § 79-840 (Reissue 1996). 

4. __:__:__. Pursuant to Neb. Rev. Stat. § 79-842 (Reissue 1996), a school board 

must give weight to a termination hearing officer’s findings of fact, but need not give 
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weight to his or her legal conclusions or to the hearing officer’s general recommen- 
dations, should he or she choose to provide such. 

5. Statutes: Schools and School Districts: Termination of Employment: Teacher 
Contracts: Employment Contracts. A potential difficulty exists in distinguishing 
between findings of fact and conclusions of law when dealing with statutory and con- 
tractual grounds for terminating the contract of a teacher or an administrator. 
Nonetheless, the question of whether the facts, as found, constitute just cause to ter- 
minate a teacher’s contract is principally a question of law. 

6. Schools and School Districts: Words and Phrases. Teacher incompetency or 
neglect of duty is not measured in a vacuum or against a standard of perfection, but, 
instead, must be measured against the standard required of others performing the 
same or similar functions. 
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Srevers, Mugs, and INsopy, Judges. 


MUES, Judge. 
INTRODUCTION 


Plaintiff-in-error, Karen R. Schaffert, appeals from the 
judgment of the district court affirming the decision of the 
defendant-in-error, Lancaster County School District No. 0001 
(the District), to terminate her teaching contract for incompe- 
tency after the Lancaster County School Board (the Board) 
rejected the hearing officer’s recommendation that just cause 
did not exist for termination of her contract. 


BACKGROUND 

Schaffert graduated from the University of Nebraska in 1967 
with a bachelor of science degree in education. She received a 
master’s degree in special education in 1988 from the 
University of Nebraska at Lincoln. She began working for 
Lincoln Public Schools as a teacher’s aide at Riley School in 
1979. In 1985-86, Schaffert became employed as a half-time 
teacher and a half-time aide. In 1986-87, she became a full-time 
teacher at Saratoga School, where she remained until her con- 
tract was terminated. She received tenure in 1989-90. During 
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various years, she taught classes for behaviorally impaired stu- 
dents, first grade, and second grade. . 

Since 1986-87, Schaffert’s teaching skills have been ana- 
lyzed by formative and summative appraisals. A formative 
appraisal was conducted every year that a summative appraisal 
was not conducted. In a formative appraisal, a teacher sets 
goals, establishes a plan to accomplish those goals, and then 
establishes a time line for achieving the goals. A summative 
appraisal is a more in-depth process, which occurs every third 
year for a tenured teacher. After the summative appraisal obser- 
vations by a member of the administration, a written appraisal 
is prepared which “grades” a teacher in 16 areas, which include 
essential teaching skills necessary to provide effective teaching. 
Every teacher is expected to receive a grade of 3 in each of the 
16 areas, which shows that the teacher is meeting the District’s 
expectations. 

Prior to 1994-95, Schaffert had received a 3 in all of her eval- 
uations, indicating that she had met the District’s expectations. 
These prior appraisals also contained many positive comments 
concerning Schaffert’s teaching ability. However, in 1994-95, 
Schaffert’s summative appraisal report showed a grade of 2 in 
four areas, showing that she needed improvement in these areas. 
Thus, she was again placed on summative appraisal for the 
1995-96 school year. After two observations conducted by 
administrators, Schaffert was given a “Notice of District 
Performance Expectation Deficiency” on February 9, 1996. 
Such a notice formally notifies a teacher that the administrators 
have performance expectations that are not being met and are 
not being improved upon. In cooperation with the administra- 
tion, Schaffert then developed an improvement plan for improv- 
ing her teaching skills. This plan was implemented for 9 work- 
ing days before Schaffert was placed on “intensive assistance” 
on February 26. This signifies a process whereby the teacher 
receives assistance from a team of fellow teachers and adminis- 
trators to help improve his or her teaching skills. Further evalu- 
ations in April still showed deficiencies in some areas. 

By letter dated April 12, 1996, the Board sent Schaffert 
notice that it was considering terminating her teaching contract 
for the 1995-96 contract year due to “incompetency, neglect of 
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duty, unprofessional conduct, insubordination, and other con- 
duct which interferes substantially with the continued perfor- 
mance of [her] duties.” Schaffert made written demand for a 
hearing on April 16, 1996. See Neb. Rev. Stat. § 79-831 
(Reissue 1996). The Board elected to hold the hearing before a 
hearing officer pursuant to Neb. Rev. Stat. § 79-12,121.01 
(Reissue 1994) (now codified at Neb. Rev. Stat. § 79-840 
(Reissue 1996)). The hearing was held on June 10 and 11. 
Nancy Biggs, assistant superintendent for human resources for 
Lincoln Public Schools; Paul Canny, assistant principal at 
Saratoga; Connie Niedt, principal at Saratoga; and Coni 
Schwartz, principal at Riley, testified for the District. Testifying 
for Schaffert were: Carol Muthersbaugh, the mother of one of 
Schaffert’s students; Todd Peters, the father of one of 
Schaffert’s students; Don McPherson, a physical education 
teacher at Saratoga; Kathy Phillips, a behavior disorders teacher 
at Saratoga; Pam Reinhardt, a third grade teacher at Saratoga; 
and Schaffert herself. In addition, 44 exhibits were received into 
evidence. Further details regarding the evidence received at the 
hearing will be discussed below. 

On July 9, 1996, the hearing officer distributed his 
“Recommended Findings of Fact and Conclusions of Law.” The 
hearing officer found that no evidence was presented that would 
support termination based upon neglect of duty, unprofessional 
conduct, insubordination, or other conduct which substantially 
interfered with the continued performance of her duties. This 
left, as the only remaining ground for termination, the charge of 
incompetency. The hearing officer recommended that based on 
the evidence presented at the hearing, “Ms. Schaffert is not 
incompetent as a teacher, and just cause does not exist to termi- 
nate her teaching contract.” In support of this conclusion, he 
described the above-mentioned appraisal process, noted that all 
of Schaffert’s evaluations prior to 1994-95 had been very favor- 
able to her teaching skills and methods, and ascertained that the 
only things that had changed in the past 2 years were the expec- 
tations of those conducting the appraisals, i.e., the administra- 
tion, and the makeup of students in Schaffert’s class, i.e., the 
concentration of students with special needs. Thus, he con- 
cluded that while the evidence shows “there are legitimate con- 
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cerns regarding Ms. Schaffert’s teaching over the past two years 
and that she may have to adopt some teaching methods to meet 
the needs of today’s students, the relevant statutes do not 
require perfection and provide for termination only if she is 
incompetent as a teacher.” He determined that he “cannot con- 
clude that the evidence taken as a whole supports a finding that 
Ms. Schaffert is incompetent as a teacher” and therefore rec- 
ommended that her contract not be terminated. 

The Board considered the recommended findings of fact and 
conclusions of law and rendered a decision on July 23, 1996, to 
terminate Schaffert’s contract. The Board found that if a certi- 
fied teacher does not receive a grade of 3 in all 16 areas of his 
or her appraisal, remedial action is taken and, if that is not suc- 
cessful, his or her employment is terminated, because a teacher 
who does not meet the District’s standards in all 16 expectation 
areas demonstrates a deficiency or shortcoming of teaching 
skills. The Board found that all of the qualified educational 
experts testified that Schaffert’s teaching skills did not meet the 
District’s standards expected of and received from other certi- 
fied teachers at Saratoga and within the Lincoln public school 
system. Thus, it found that during 1995-96, Schaffert’s teaching 
did not meet the standards expected as demonstrated by the fact 
that she failed to meet 8 of the 16 expectations, which included 
demonstrating effective planning skills, effectively implement- 
ing lesson plans, effectively using appropriate motivational 
Strategies with students, effectively communicating with stu- 
dents, identifying and providing opportunities for students’ 
individual differences, providing appropriate standards for stu- 
dents’ classroom behavior, organizing students for effective 
instruction, and promoting a positive self- concept for all stu- 
dents. The Board further found that Schaffert’s performance 
exhibited specific, identified deficiencies and shortcomings in 
teaching skills constituting incompetency and that this had 
resulted in an overall level of performance below that required 
of and exhibited by other certified teachers. It found the fore- 
going constituted just cause for termination. 

The Board concluded that the District had extended reason- 
able and appropriate efforts to assist Schaffert in overcoming her 
deficiencies and that further remedial efforts were not warranted 
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and would not alleviate the demonstrated deficiencies in her 
teaching skills. It determined that the hearing officer’s conclu- 
sions that there were legitimate concerns regarding Schaffert’s 
teaching were correct. However, the Board determined that his 
conclusion that these deficiencies may be remedied was not cor- 
rect and that he failed to recognize the extent of the deficiencies 
and the prior unsuccessful efforts to address these deficiencies. 

On September 17, 1996, Schaffert filed her “Amended 
Petition-in-Error” in the district court for Lancaster County, 
alleging that (1) the Board had exceeded its statutory authority; 
(2) its decision was not supported by competent, material, and 
substantial evidence; (3) its decision was arbitrary; and (4) its 
decision was made upon unlawful procedures. Specifically, she 
alleged that the Board terminated her contract and rejected the 
hearing officer’s findings of fact and recommendation without 
giving weight to them as required by Neb. Rev. Stat. 
§ 79-12,121.03 (Reissue 1994) (now codified at Neb. Rev. Stat. 
§ 79-842 (Reissue 1996)) and substituted its judgment for cred- 
ibility decisions made by the hearing officer as reflected by the 
terms of his recommended findings of fact and conclusions of 
law, rejecting such findings and conclusions. Further, she 
alleged the Board terminated her contract without competent, 
material, and substantial evidence to establish just cause and 
acted in an arbitrary and capricious manner in rejecting the 
hearing officer’s findings of fact and conclusions of law. The 
District filed an answer denying all of her allegations and 
asserting that it acted in full compliance with the law. 

Trial was held on October 8, 1996. Schaffert submitted the 
transcript of the hearing held by the hearing officer on July 10 
and 11, as well as the transcript of the July 23 hearing before 
the Board. The district court held that the Board had given 
weight to the hearing officer’s findings of fact, concluded that 
the Board had sufficient relevant evidence to terminate 
Schaffert’s contract, and thus affirmed the Board’s decision. 
Schaffert timely appeals. 


ASSIGNMENTS OF ERROR 
Schaffert argues that the district court erred in finding (1) 
that the Board gave appropriate weight to the hearing officer’s 


212 7 NEBRASKA APPELLATE REPORTS 


recommended findings of fact and conclusions of law under 
§ 79-842 and (2) that the Board met its burden of proof estab- 
lishing just cause existed to terminate her contract. 


STANDARD OF REVIEW 

[1] The standard of review in a proceeding in error from an 
order of a school board terminating the contract of a tenured 
teacher is whether the school board acted within its jurisdiction 
and whether there is sufficient evidence as a matter of law to 
support its decision. Boss v. Fillmore Cty. Sch. Dist. No. 19, 251 
Neb. 669, 559 N.W.2d 448 (1997). The evidence is sufficient as 
a matter of law if the school board could reasonably find the 
facts as it did on the basis of the testimony and exhibits con- 
tained in the record before it. Id. 

(2] Statutory interpretation presents questions of law, and an 
appellate court is obligated to reach a conclusion independent 
of that reached by the trial court. In re Estate of Peterson, 254 
Neb. 334, 576 N.W.2d 767 (1998). 


DISCUSSION 
School Board's Standard of Review. 

Schaffert alleges that a standard of review has never been 
articulated for a school board when it reviews the recommended 
findings of fact and conclusions of law submitted by the hear- 
ing officer. She argues that such a standard of review is neces- 
sary and urges us to define for the school board a standard sim- 
ilar to that of an appellate court reviewing a factual 
determination of a trial court in a bench trial. She cites several 
cases for that familiar rule, which in essence states that the trial 
court’s factual findings will not be set aside on appeal unless 
they are clearly wrong. See, e.g., Hilliard v. Robertson, 253 
Neb. 232, 570 N.W.2d 180 (1997). 

[3] The District argues that a school board continues to be 
responsible for decisions regarding termination of a teaching 
contract, even in those instances when the board elects to use 
the services of a hearing officer for the termination hearing. The 
District asserts that the relevant statutes set forth a sufficient 
standard of review for a school board in considering the recom- 
mendations of a hearing officer and that Schaffert’s proposed 
standard of review is inappropriate. After reviewing the entire 
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statutory scheme involved in teaching-contract termination pro- 
ceedings, we agree. 

As brief procedural background, Neb. Rev. Stat. § 79-12,112 
(Reissue 1994), now codified at Neb. Rev. Stat. § 79-829 
(Reissue 1996), provides in pertinent part that a contract of a 
tenured teacher will be deemed continuing and shall remain in 
full force and effect unless terminated by a majority vote of the 
school board. A teacher must be notified in writing by April 15 
of the intent to terminate, after which the teacher can request a 
hearing on the issue. See § 79-831. Under § 79-840, a school 
board of a Class IV or V school district may require that termi- 
nation hearings be conducted by a hearing officer and Neb. Rev. 
Stat. § 79-12,121.02 (Reissue 1994), now codified at Neb. Rev. 
Stat. § 79-841 (Reissue 1996), addresses the selection proce- 
dure and requires that the hearing officer “be an attorney .. . 
knowledgeable in the rules of civil procedure and evidence 
applicable to the district courts.” 

The focus of this appeal is on § 79-842, which provides in 
part: 

The hearing officer . . . shall conduct the hearing .. . 
hear and receive evidence, and make recommended find- 
ings of fact and conclusions of law. . . . Within thirty days 
following the hearing, the hearing officer shall transmit to 
the school board the original or a certified copy of the 
record of the hearing which shall include the transcribed 
testimony from the hearing and the recommended findings 
of fact and conclusions of law. The certified record filed 
by the hearing officer shall be the record upon which the 
school board shall make its decision, and no additional 
evidence shall be heard by the school board. The school 
board shall give each party an opportunity for oral argu- 
ment and briefing prior to making its decision. If a hear- 
ing is requested, no one shall contact or be contacted by 
the school board or individual school board members 
regarding the subject matter of the hearing in order to 
obtain or provide information to be considered in making 
the decision or in an attempt to persuade the school board 
regarding the decision to be made, except that the school 
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board may receive advice and counsel from an attorney 
hired to represent the school board in making the decision. 
In making its decision, the school board shall give weight 
to the findings of fact of the hearing officer but shall not 
be bound by them. The school board shall make its deci- 
sion within twenty days after receipt of the record from the 
hearing officer. 

(Emphasis supplied.) 

Statutory interpretation presents questions of law, and an 
appellate court is obligated to reach a conclusion independent 
of that reached by the trial court. In re Estate of Peterson, 254 
Neb. 334, 576 N.W.2d 767 (1998). In the absence of anything 
indicating to the contrary, statutory language is to be given its 
plain and ordinary meaning, and an appellate court will not 
resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous. Id. 

Schaffert contends that this court should establish a standard 
by which a school board and those judicial tribunals reviewing 
the board’s decision are to review the hearing officer’s findings 
of fact. There is a fundamental flaw in her argument. Neither a 
school board nor a judicial tribunal reviews a decision of the 
hearing officer under the statutory procedure in issue. The plain 
and ordinary language found in §§ 79-841 and 79-842 is that 
the board is the decisionmaker, not the hearing officer. Section 
79-841 requires the hearing officer to be an attorney know- 
ledgeable in the rules of civil procedure and evidence, who con- 
ducts the hearing, receives the evidence, and transmits the 
record of the hearing and recommended findings of fact and 
conclusions of law to the school board. As argued by the 
District, the ordinary meaning of the term “recommend” is “to 
present as worthy of acceptance or trial . . . to advise.” 
Webster’s Tenth Collegiate Dictionary 976 (1995). It would 
appear in context that the hearing officer’s primary function is 
to act in creating a record for the board upon which it makes its 
decision. 

Moreover, § 79-842 refers time and time again to a decision 
made by the school board. The language of §§ 79-841 and 
79-842 could hardly be clearer that the decision of whether to 
terminate a contract or not lies with the board and that author- 
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ity and responsibility, under this statute, never shifts to the hear- 
ing officer. It begins, and remains, with the board regardless of 
its election to use a hearing officer. 

And if this is not apparent enough, the Legislature went a 
step further. A school board, in making its decision to terminate 
a contract, “shall give weight to the findings of fact of the hear- 
ing officer but shall not be bound by them.” (Emphasis sup- 
plied.) § 79-842. As a general rule, in construction of statutes, 
the word “shall” is considered mandatory and inconsistent with 
the idea of discretion. Loup City Pub. Sch. v. Nebraska Dept. of 
Rev., 252 Neb. 387, 562 N.W.2d 551 (1997). And so it is manda- 
tory that a school board not be bound by the hearing officer’s 
findings of fact. This seems to make it indelibly clear that the 
board must act independently and cannot abrogate its duty to 
evaluate the evidence and reach a decision. The board does not 
review the hearing officer’s recommendations in the appellate 
sense, and for us to approach the board’s task as doing so would 
be contrary to the statutes involved. 

With regard to the standard required to guide courts in 
appeals from a school board’s decision, a petition in error is the 
appropriate procedure and the applicable standard of review is 
already well delineated. See, Neb. Rev. Stat. § 25-1901 (Reissue 
1995); Cox v. York Cty. Sch. Dist. No. 083, 252 Neb. 12, 560 
N.W.2d 138 (1997). The standard of review in a proceeding in 
error from an order of a school board terminating the contract 
of a tenured teacher is whether the school board acted within its 
jurisdiction and whether there is sufficient evidence as a matter 
of law to support its decision. Boss v. Fillmore Cty. Sch. Dist. 
No. 19, 251 Neb. 669, 559 N.W.2d 448 (1997). 

However, in construing a statute, a court must attempt to give 
effect to all of its parts, and if it can be avoided, no word, 
clause, or sentence will be rejected as superfluous or meaning- 
less; it is not within the province of a court to read anything 
plain, direct, and unambiguous out of a statute. Loup City Pub. 
Sch., supra. Thus, we agree with Schaffert that the language 
requiring the Board to “give weight” to the hearing officer’s 
recommendations is mandatory also and cannot be “read out” of 
§ 79-842. The question Schaffert presents is how to reconcile 
and apply the requirement that the Board give weight to the rec- 
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ommendations with the mandate that the Board not be bound by 
the recommendations. But before taking that path, we first take 
a close look at just what it is the statute requires that weight be 
given to. 

[4] Section 79-842 specifies that the hearing officer recom- 
mends (1) findings of fact and (2) conclusions of law. The 
statute does not speak to the hearing officer’s making recom- 
mendations on the ultimate issue, i.e., termination versus non- 
termination. Then the statute goes on to require that the board 
“give weight” to the hearing officer’s “findings of fact.” The 
board is given no similar mandate regarding the hearing offi- 
cer’s “conclusions of law.” In sum, the plain and ordinary mean-- 
ing of § 79-842 is that a school board must give weight to a ter- 
mination hearing officer’s findings of fact, but need not give 
weight to his or her legal conclusions or to the hearing officer’s 
general recommendations, should he or she choose to provide 
such. 

[5] With this statute now in clearer focus, we recall those 
aspects of the hearing officer’s recommendations which were 
rejected here and observe that much of that rejected was not 
findings of fact at all, regardless of the hearing officer’s labels 
to the contrary. First, there is the recommendation that 
Schaffert’s contract not be terminated. This, of course, is noth- 
ing more than an apparently gratuitous, general recommenda- 
tion of the hearing officer. As stated, § 79-842 does not specif- 
ically address this type of recommendation. And even if silence 
on the matter licenses their permission, the statute certainly 
grants such recommendations no deference. This seems consis- 
tent with the notion that such a matter lies squarely at the core 
of the Board’s nondelegable task to independently decide the 
ultimate issue—to terminate or not to terminate. Next, there are 
those recommendations which were, in reality, conclusions of 
law and not findings of fact; for example, the recommendation 
that ‘“‘just cause does not exist to terminate [Schaffert’s] teach- 
ing contract.” See, Neb. Rev. Stat. § 79-12,107 (Reissue 1994), 
now codified at Neb. Rev. Stat. § 79-824(4) (Reissue 1996), and 
§ 79-829. We recognize the potential difficulty in distinguishing 
between findings of fact and conclusions of law when dealing 
with statutory and contractual grounds for terminating the con- 
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tract of a teacher or an administrator. See, Clarke v. Board of 
Education, 215 Neb. 250, 338 N.W.2d 272 (1983); Schulz v. 
Board of Education, 210 Neb. 513, 315 N.W.2d 633 (1982); 
Boss v. Fillmore Cty. Sch. Dist. No. 19, supra, aff’d 251 Neb. 
669, 559 N.W.2d 448 (1997). Nonetheless, we believe the ques- 
tion of whether the facts, as found, constitute “just cause” to ter- 
minate a teacher’s contract is principally a question of law. As 
stated, the statute imposes no requirement on the school board 
to give weight to the hearing officer’s legal conclusions. 

Although we have concluded that much of that rejected by 
the Board did not constitute findings of fact, clearly, the hearing 
officer found that Schaffert was not incompetent as charged. 
There is no doubt that this was a pivotal factual finding which 
was rejected. And so we return to Schaffert’s request that we 
somehow define or quantify the weight the Board is to give the 
hearing officer’s findings of fact under § 79-842. We conclude 
that while it may be necessary to take on such a daunting task 
in some future setting, it is not necessary here. Motor Club Ins. 
Assn. v. Fillman, 5 Neb. App. 931, 568 N.W.2d 259 (1997) 
(appellate court not obligated to engage in analysis which is not 
needed to decide case before it). However, a close inspection of 
the comments of various Board members quickly exposes the 
lack of merit in the contention that the Board gave insufficient 
weight to such recommendation. Some examples follow. 

One of the Board members commented: “It’s a real hard case, 
and I could see where the hearing officer would have trouble, 
but I think, as an educator, I think educators have lots of bags of 
tricks ....” Another stated: 

Iended up reading all the testimony before I read the hear- 
ing officer’s decision. In reading through the packet, I was 
really kind of ready to say, no, we’ll have to go through 
with the termination. 


When I read the hearing officer’s report and determina- 
tion, I had a hard time seeing what he was — where he 
was coming from. 

A third member stated: 
I think those were a couple of points that I didn’t under- 
stand how the hearing officer, given the experienced 
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administrators who independently observed the observa- 
tion, didn’t seem to give any weight to that. And I would 
give more weight to that, because I was impressed with 
their background and the fact that they have been in sev- 
eral different schools with similar demographics. 
In addition, the motion adopted by the Board details its reason- 
ing and where it found agreement and disagreement with the 
hearing officer. In the end, the Board found the professional 
opinions of the administrators on Schaffert’s competency more 
compelling than that of the hearing officer. We fail to see how 
such action demonstrates even a threshold showing that the 
Board failed to accord the hearing officer’s recommended find- 
ings of fact the weight they are due under § 79-842. 


Sufficiency of Evidence. 

[6] There is no question that the Board acted within its juris- 
diction under § 79-829, which allows the contract of a perma- 
nent, certificated employee to be terminated for certain pre- 
scribed reasons, including just cause. We must now determine if 
there was competent evidence to support the Board’s findings of 
just cause. The evidence is sufficient as a matter of law if a 
school board could reasonably find the facts as it did on the 
basis of the testimony and exhibits contained in the record 
before it. Boss v. Fillmore Cty. Sch. Dist. No. 19, 251 Neb. 669, 
559 N.W.2d 448 (1997). Teacher incompetency or neglect of 
duty is not measured in a vacuum or against a standard of per- 
fection, but, instead, must be measured against the standard 
required of others performing the same or similar functions. Id. 

The Board determined that Schaffert’s teaching skills did not 
meet the standards expected of and received from other certified 
teachers in the District. Specifically, the Board found that in 
1995-96, she had failed to demonstrate effective planning skills, 
to effectively implement lesson plans, to use appropriate moti- 
vational strategies, to effectively communicate with students, to 
identify and provide opportunities for individual differences, to 
provide appropriate standards for classroom behavior, to orga- 
nize students for effective instruction, and to promote a positive 
self-concept for all students. Based on the evidence before it, 
the Board determined that Schaffert was incompetent and ter- 
minated her teaching contract. 
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As stated, § 79-829 allows the contract of a tenured teacher 
to be terminated for just cause, a concept defined in § 79-824 to 
include incompetency. Incompetency is defined to include, but 
not limited to, demonstrated deficiencies or shortcomings in 
knowledge of subject matter or teaching or administrative 
skills. See § 79-824. Schaffert argues that there was insufficient 
evidence to support a finding of incompetency. We disagree. 

Four separate summative appraisals were conducted by three 
separate administrators during the 2 years prior to termination 
of Schaffert’s contract. All four appraisals showed that 
Schaffert did not promote appropriate standards for classroom 
behavior and did not organize students for effective instruction. . 
Three of the four appraisals show deficiencies in planning 
skills, implementing lesson plans, identifying and providing 
opportunities for individual differences, and promoting a posi- 
tive self-concept for all students. Motivational strategies and 
effective communication were also deficient in some of the 
appraisals. 

‘In addition, all three professional administrators testified 
about the specific instances of classroom behavior they 
observed which led them to these conclusions. These included 
examples of off-task behavior, lack of planning and preparation 
for learning activities, lack of coherent structure in how the 
lessons fit together, and not teaching to the children’s level of 
understanding. Each of them testified that Schaffert’s teaching 
skills were not within the standards expected by the District and 
received from other teachers. There is sufficient evidence of 
deficiencies in Schaffert’s teaching skills. 

Schaffert tries to justify these deficiencies by arguing that all 
of her evaluations from prior years had been good to excellent 
and that her teaching skills had not changed. She claims her 
deficient evaluations in 1994-95 and 1995-96 were the result of 
the expectations of a new administration and the disruptive 
nature of the students in her classroom during these years. 
However, the record shows that all of the other teachers evalu- 
ated by the new administration during this time period met the 
District’s expectations, except one other who received one 2 on 
her summative appraisal. It also shows that Schaffert’s classes 
generally comprised 6 to 12 students, which is significantly 
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smaller than other first and second grade classes in the District 
and that the classes did not contain an abnormally high per- 
centage of children with behavioral disorders. Pam Reinhardt, a 
teacher at Saratoga who had four of the same children in third 
grade that Schaffert had previously taught, testified that teach- 
ing these children had been the most difficult, challenging year 
she had encountered. However, while teaching these children, 
she received all 3’s on her summative appraisal, with several 
outstanding marks showing she exceeded the District’s expecta- 
tions. In addition, Canny testified that Schaffert had an endorse- 
ment in behavior disorders and, thus, should have had the skills, 
_training, and experience to deal with the children in her class- 
room, even if they had behavior disorders. 
The record contains sufficient evidence as a matter of law for 
the Board to find that Schaffert was incompetent and that such 
constituted just cause to terminate her contract with the District. 


CONCLUSION 

The Board properly reviewed and considered the hearing 
officer’s findings under § 79-842. It was not bound by those rec- 
ommendations. The evidence was sufficient as a matter of law 
to support a finding of incompetence and thus of just cause to 
terminate Schaffert’s contract. Thus, the decision of the district 
court which affirmed the Board’s action is affirmed. 

AFFIRMED. 
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1. Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, an appellate court views the evidence in a light most favor- 
able to the party opposing the motion and gives that party the benefit of all reason- 
able inferences deducible from the evidence. 

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo-. 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 


10. 
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Actions: Negligence: Proximate Cause: Damages. The elements of a negligence 
action are duty, breach, proximate cause, and damages, 

Workers’ Compensation. Farm and ranch hands are not covered under the 
Nebraska Workers’ Compensation Act. 

Employer and Employee: Negligence. An employer is not an insurer of the safety 
of the appliances which he furnishes, and if the employer exercises the reasonable 
care which a prudent person would ordinarily take for his or her own safety, under 
like circumstances, in furnishing his employees with instruments reasonably safe for 
the particular purpose for which they are used, he has fulfilled his whole duty in that 
respect. 

Employer and Employee: Negligence: Liability. A duty rests on an employer to 
wam his employees of dangers not apparent which may arise in the course of the 
employment, which the employer knows or ought to know about, and which he has 
reason to believe the employee does not know and will not discover in time to pro- 
tect himself or herself. 

Negligence: Proof. Foreseeability is a factor in establishing a defendant's duty. 
Employer and Employee. The employer is not compelled to foresee and guard 
against an accident which reasonable and prudent persons would not expect to hap- 
pen, and where an injury to an employee could not reasonably have been anticipated, 
a failure to take precautionary measures is not negligence on the part of the employer 
for which it is liable to the employee. 

___. Where an employee of ordinary intelligence and of mature years has operated 
a simple implement often enough to enable him to avoid being injured by it, when 
using it in the exercise of ordinary care, or where the mode of operating it is so sim- 
ple that such an employee can at once perceive the safe and proper way to do so, if 
exercising ordinary care, there is no duty resting upon the employer to instruct him 
in that regard. 

Negligence. One may not be said to be negligent because he fails to make provision 
against an accident which he could not be reasonably expected to foresee. 
Summary Judgment. As a procedural equivalent to a trial, a summary judgment is 
an extreme remedy because a summary judgment may dispose of a crucial question 
in litigation, or the litigation itself, and may thereby deny a trial to the party against 
whom the motion for summary judgment is directed. 

Negligence. The determination of whether conduct constitutes contributory negli- 
gence is generally a question of fact. 

Employer and Employee: Negligence. An employee is chargeable with contribu- 
tory negligence where he fails to take due care to avoid defects and dangers which 
are so open and obvious that anyone in the exercise of ordinary care and prudence 
would discover them. 

___: ___. Where the employee has actual knowledge of the dangers to which the 
service exposes him or where the defects or dangers are so patent and obvious that in 
the exercise of ordinary care, in the performance of the services for which he was 
employed, he should have known of their existence, he assumes the risk of injury 
incident thereto. 


Appeal from the District Court for Cuming County: ROBERT 


. ENSZ, Judge. Reversed. 
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Todd B. Vetter, of Gatz & Fitzgerald, for appellee. 
HANNON, IRWIN, and INBopy, Judges. 


HANNON, Judge. 

Jimmy Dean Hawkins brought a negligence action against 
his employer, Daniel Kane, after Hawkins’ foot was impaled by 
a piece of farm equipment while Hawkins was in Kane’s 
employ. The district court granted Kane’s motion for summary 
judgment and dismissed Hawkins’ negligence action. Because 
we find there are genuine issues of material fact, we reverse. 


UNDISPUTED FACTS 

On September 10, 1994, Hawkins, then 31 years of age, was 
in the employ of Kane as a farm and ranch hand, helping Kane 
build a corral. When their efforts at digging postholes by hand 
became difficult, Kane borrowed a tractor and a posthole dig- 
ger, which is basically an auger powered by the tractor, from his 
neighbor and fellow farmer, Gail Anderson. Kane operated the 
tractor while Hawkins lined up the posthole digger over the des- 
ignated areas. After digging at least three or four holes with the 
posthole digger, they came to a spot of land where the ground 
was hard and the digger would not go into the ground to the 
proper depth. On his own volition, but with Kane looking on, 
Hawkins stepped up onto the top of the digger, more specifi- 
cally the auger gearbox, to provide extra downward force on the 
digger. At some point shortly thereafter, the digger “sprang” 
back into its original upright position and a metal bar which 
locks the auger and holds it in place when not in use impaled 
Hawkins’ foot. Two of Hawkins’ toes had to be amputated as a 
result of the accident. 


PROCEDURAL HISTORY 
Thereafter, Hawkins brought a negligence action against 
Kane, alleging, in the relevant petition, that Kane had failed to 
warn him of the dangers of standing on top of the posthole dig- 
ger. Hawkins specifically alleged that the incident was caused 
by Kane’s failure to maintain a safe work environment, failure 
to instruct Hawkins on the proper use and safety precautions of 
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the posthole digger, failure to properly supervise him, and fail- 
ure to warn him of the dangers of standing on top of the post- 
hole digger. Hawkins alleged that Kane knew or should have 
known that the posthole digger would not operate properly in 
hard ground and that Kane knew or should have known about 
the dangers of operating the posthole digger. Hawkins prayed 
for special damages in the amount of $17,332.41, general dam- 
ages, and costs. Kane filed a general denial and affirmatively 
alleged defenses of contributory negligence and assumption of 
risk. Each party filed a motion for summary judgment. 


SUMMARY JUDGMENT 

At the hearing on the parties’ motions, Kane offered six 
exhibits into evidence: (1) an affidavit of Anderson, the farmer 
who owned the tractor and posthole digger; (2) an affidavit of 
Ronald Ringer, Anderson’s hired man; (3) the deposition of 
Hawkins; (4) the deposition of Kane; and (5) and (6) the plead- 
ings. The bill of exceptions contains contradictory testimony, as 
set forth below, as to the mode of operation of the posthole dig- 
ger. Additionally, the parties’ descriptions of the accident are 
hazy, at best. For these reasons, much of the testimony is pro- 
vided verbatim. 


Description of Posthole Digger. 

The affidavits of Anderson and Ringer, which are nearly 
identical, describe the posthole digger as being composed of 
two major components: (1) the auger unit which digs the post- 
hole and (2) the cage or frame, which holds the auger unit in 
place when it is not engaged. The posthole digger is connected 
to the power take-off (PTO) unit of an IHC 656 tractor. 
Hydraulic controls on the tractor operate the PTO, which 
engages the digging motion of the auger and lifts the cage or 
frame unit of the digger. However, “[t]he hydraulic controls do 
not lift the auger unit of the posthole digger while it is 
engaged.” According to Anderson and Ringer, 

[t]he auger unit of the posthole digger is pulled into the 
ground as it digs. The auger unit cannot be lifted or manip- 
ulated during the digging process by use of the controls on 
the tractor. The auger unit is lifted out of the ground when 
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the digging process is completed by tripping a lever on the 
auger unit. 

Anderson’s affidavit reveals that he purchased the posthole 
digger in the 1960’s and that he has frequently used it as part of 
his business. According to Anderson and Ringer, both the trac- 
tor and the posthole digger were in good operating condition 
and were not defective on the date of the accident. Both 
Anderson and Ringer also stated that they had personally used 
the posthole digger while digging holes in hard soil and that 
they had never experienced an instance when the auger unit of 
the posthole digger had “popped up” or lifted itself out of a hole 
without the lever on the auger unit’s having been manually 
tripped. The affidavits also reflect that while Anderson did not 
provide instructions to Kane as to how to use the posthole dig- 
ger, Ringer did show Kane the hydraulic controls on the tractor 
and the trip lever on the auger. 

Attached to Anderson’s affidavit was a photograph of the 
posthole digger, which he stated fairly and accurately portrayed 
the equipment. The photograph, which is apparently taken from 
the front side at a position approximately where the left rear 
wheel of the tractor would be located if the digger was so 
attached, shows at least some of the ironwork which would 
attach to the tractor, the PTO rod that is attached to what must 
be the auger gearbox, the auger blade positioned downward 
from the gearbox, and pipe-shaped rods which are parallel to, 
but a short distance from, the auger blade. On the photograph, 
Anderson circled “the trip lever or mechanism which is the sole 
lever or device which allows the auger unit to spring back into 
a locked position after it has dug a hole to the appropriate 
depth.” Although the photograph provides only a side view of 
the gearbox, the lever appears on the front right-hand surface 
thereof. We are given no explanation as to the function or mode 
of operation of any of the parts. The photograph does not 
clearly demonstrate the working configuration of the posthole 
digger, and we hesitate to supply a more detailed description 
which might inadvertently consist of some information not con- 
tained in the record. 

A fair summary of the testimony of Anderson and Ringer is 
that when the auger is engaged, it can be lifted out of the ground 
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only by tripping the lever on the auger gearbox and not by using 
any of the tractor’s controls, namely the three-point hitch. This 
contradicts the testimony of Hawkins and, for that matter, that 
of Kane as well, as to how the posthole digger operates. 

In his deposition, Hawkins testified that at the time of the 
accident he had 20 to 21 years of experience running farm 
equipment, which included posthole diggers, and further that in 
the past he had stood on top of such diggers while they were 
operating in order to provide extra weight when they were dig- 
ging through hard ground. However, Hawkins testified that he 
had never used a posthole digger similar to that which he and 
Kane were using on the day of the accident. Hawkins explained 
that the posthole diggers that he had previously used moved the 
augers up and down through the use of the tractor’s three-point 
hitch. 

With respect to this particular posthole digger, Hawkins tes- 
tified that “[i]t ran off the three point on the tractor of the PTO 
and it had a lever on it that you tripped it and it went down and 
dug itself into the ground.” Hawkins further testified that both 
the PTO and the three-point levers were on the tractor, that the 
tripping mechanism was “[o]n the digger on the gear box,” and 
that the tripping lever was not something that could have been 
reached from sitting on the tractor. Concerning the digging pro- 
cess, Hawkins testified as follows: 

Q And you would then, when you got the tractor in the 
correct position and the posthole digger lined up, you 
would trip it? 

A Yes. 

Q And is this kind of like a gravity type thing, once you 
trip it the auger will fall to the ground— 

A Yes. 

Q —and then the blades will dig into the ground and 
pull itself down? 

A Yes. 

Q Is that how it worked? 

A Yeah. 

We observe that in this context “it” appears to refer to the trip- 
ping lever on the auger gearbox. 
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More important, Hawkins testified as follows with regard to 
the raising of the posthole digger. When asked how the auger 
was to be raised out of the ground, Hawkins testified, “You’d 
have to reach over and pull the three point lever up.” Hawkins 
testified that Kane would have to do that, presumably, we infer, 
from the tractor. Hawkins continued: 

Q... Was there any type of mechanism on the auger 
itself that you could have tripped to raise it up? 

A No. 

Q So when the machine would come up, that would be 
[Kane’s] doing? 

A Yes. 

Q And what he would— as I understand, you’re saying 
he would raise the three point and it would raise the whole 
unit up? 

A Yes. 


Q Now on the previous holes when the machine— 
when the auger would be lifted up out of the ground, was 
there a locking device on it where you had to trip it each 
time? 

A Yes. 

Q Did you understand how that particular aspect of the 
machine worked? 

A Yes, I did. 

Q Okay. And do you know if— did the auger raise up 
and get locked into place by the three point or was it 
spring-loaded that brought it up? 

A I can’t remember. I think the three point brought it 
up. 
Q Okay. And you were aware of— please describe for 
me what you understood to be the locking device. 

A Just a piece of iron with a hook in it and it locked into 
the gear box. 

Q On the auger? 

A On— yeah, on the gear box, the auger. 

Q Okay. And this hook that you described, did it come 
down from the arms of the auger? 

A No, it came down from the cage. 
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Q Okay. Well, did you understand that the auger would 
raise up and get locked by that metal bar passing into the 
auger? 

A Yes, I did. 

Q Okay. And so you understood that the auger would 
come up, the metal bar would pass into the auger and 
eventually get locked into place? 

A Yes, I did, with the raising of the three point. 

Thus, we interpret Hawkins’ testimony concerning the oper- 
ation of the posthole digger to mean that only by use of the 
three-point hitch could the auger be raised out of the ground. 
This testimony, of course, differs from that of Anderson and 
Ringer, who stated that the auger could be raised only by trip- 
ping the lever on the auger. 

Kane’s testimony is fairly consistent with Hawkins’ testi- 
mony. Kane, who testified that he “may have” used a posthole 
digger similar to this type before, testified that Ringer had 
showed the “levers” and “basic functions” to him. Concerning 
the operation of the posthole digger, Kane testified: 

{Hawkins] stood by the hole where it’s supposed to be dug 
and I backed up the tractor and he made sure that I got it 
over this right spot and then I tripped it and turned the 
PTO on and he tripped it from back behind and we dug the 
hole and then I’d pull it up and then go to the next one 
and— 


... And the posthole digger was hooked onto the three 
point hitch so the man controlling the tractor could move 
the— move the three point hitch up and down and carry 
the posthole dig ger— 

Q Okay. 

A —from one hole to the next. 

Kane also testified that the auger blade was approximately 4 
feet in height and that the whole unit was 5 to 5’/ feet in height. 
Kane testified that the man on the tractor turned on the PTO and 
“{t]hat turned the auger. The auger is spinning free. The man 
behind would trip it and release the auger and it hit the ground 
and then dug itself in— in a hole.” 
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Accident. 

According to Hawkins, because he and Kane “weren’t get- 
ting any place” digging holes by hand, Kane went over and bor- 
rowed Anderson’s posthole digger. Hawkins testified that upon 
Kane’s return, Kane “explained how to release it and let it go 
down in the ground.” According to Hawkins, Kane told him 
about “[jJust a lever on there you had to trip so it’d release and 
go down to the ground.” While Kane ran the tractor, Hawkins 
lined up the posthole digger and tripped the lever on the auger, 
causing the auger blade to fall to the ground. 

Hawkins’ testimony additionally reflects that the posthole 
digger dug at least three or four holes without any problems. 
When it experienced difficulties on the next hole, Kane “just 
raised it up and sat it back down again and it went down again.” 
We observe that there is no testimony as to what “it” was, 
specifically whether it was the entire digger or just the auger 
blade, but we presume from his earlier testimony that “it” was 
the entire digger. They then proceeded to the next hole. 
Hawkins described the ensuing events as follows: 

We lined it up, started digging and it went down a ways 
and wouldn’t go down. [Kane] raised it up and put it back 
down, it still wouldn’t get down and I said something to 
[Kane] or motioned to [Kane] that I was going to climb up 
on top of it and he seemed to be okay with it and I got up 
on top of it and the next thing I knew, it sprang back up 
and caught my foot. 
Again, there was no testimony as to what “it” was that sprang 
back up. We interpret this testimony to mean that Kane would 
have had to initiate the movement of the auger from the tractor 
seat, notwithstanding the statements by Anderson and Ringer 
that the hydraulic controls did not lift the auger unit of the post- 
hole digger while it was engaged. Perhaps these affidavits are 
not intended to be concerned with how the auger is raised dur- 
ing the digging process. However, Hawkins essentially testified 
that if the digger came up it would be Kane’s doing. This is 
clearly an issue of fact, and our only concern is whether it is a 
material fact. 

Hawkins testified that the auger was “a couple foot” into the 

ground when he decided to climb on it and that he had to step 
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up 2 to 2's feet onto the gearbox. Hawkins did not know if he 
placed his foot over the top of the hole where the locking bar 
went into the auger gearbox and did not look to see if he was 
stepping over the hole. Hawkins, who testified that he was fac- 
ing toward the tractor and was able to see Kane when standing 
on the gearbox, did not notice Kane do anything to the tractor 
at that time. 

Hawkins did testify that he did not understand, because it 
was not explained to him, that if the machine would be raised 
while he was standing in such a position, his foot were to be in 
danger. Hawkins further testified that he had seen the posthole 
digger operate three to four times before, digging the previous 
holes; that he was familiar with the locking arm; and that Kane 
should have explained to him that he was not to stand with his 
foot below the locking arm. Hawkins also testified that he did 
not understand that the machine would pop back up like it did. 

Hawkins further testified that he did not consider it to be dan- 
gerous to be standing on the machine while the auger blade was 
turning. He testified that he did not expect the auger to come up, 
that he had no reason to know that it would come up, that in all 
his previous operations with “powerized” posthole diggers, he 
had never seen one come up like that, and that there is no dan- 
ger with “motorized” posthole diggers “if you be careful.” 
According to Hawkins, standing on a posthole digger is a safe 
thing to do. Hawkins also testified that there was nothing unsafe 
about the work environment. However, in something of a con- 
tradiction, Hawkins stated that Kane should have told him “‘to 
watch the trip lever on it, if you do get up on top of it.” 
However, he admitted that they both knew the function of the 
trip lever was to hold “it” up. According to Hawkins, “[Kane] 

‘should have told me don’t get up on the piece of machinery.” 
However, Hawkins admitted that he got up on it himself and 
that Kane did not tell him to get on it. 

According to Kane: 

We were digging these holes and we started off on a— on 
a new Set of holes up kind of to the top and— and this one 
wasn’t going in. It went in a couple feet and then it quit, 
and so I pulled it up and put it down, back in to clean the 
hole out and then it didn’t go so I— so, anyway, so it 
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wasn’t going so that’s when [Hawkins] got up on there to 
add more weight to push it down in the hole. 
As Hawkins climbed on, Kane held the digger steady “so I 
didn’t raise it up or lower it.” Kane, however, did admit that he 
did not tell Hawkins not to climb on top of the posthole digger. 
Kane continued: 
[Hawkins] was on the posthole digger and for whatever 
reason that I don’t know, it had a tripping mechanism and 
it tripped, the weight or something had tripped it and he 
was standing on it and his foot happened to be over the 
spot where the— where this catch rod comes up and 
catches the auger so it holds it up in the air. Then his foot 
happened to be over that and it run— it run it through like 
that. (Indicating) 
Kane was unable to say what “tripped” to cause the digger to 
“come back to its position” and denied his actions caused the 
auger to raise. Kane specifically admitted that he had not dis- 
cussed any sort of safety procedures with Hawkins before using 
the posthole digger. 

The court overruled Hawkins’ motion, granted Kane’s, and 
dismissed Hawkins’ petition. Although it was never alleged by 
Hawkins, the court specifically found that there was no defect 
in the posthole digger. Additionally, the court quoted Anderson 
v. Moser, 169 Neb. 134, 141-42, 98 N.W.2d 703, 708 (1959), for 
the proposition 

“Where a servant of ordinary intelligence and of mature 
years has operated a simple implement often enough to 
enable him to avoid being injured by it, when using it in 
the exercise of ordinary care, or where the mode of oper- 
ating it is so simple that such a servant can at once per- 
ceive the safe and proper way to do so, if exercising ordi- — 
nary care, there is no duty resting upon the master to 
instruct him in that regard.” 
The court then stated, “The plaintiff at the time of the accident 
was a 31-year-old experienced laborer. His circumstances are 
not synonymous with those of the 16-year-old tenderfoot in 
Grote [v. Meyers Land & Cattle Co., 240 Neb. 959, 485 N.W.2d 
748 (1992)].” We infer from this that the court found that the 
posthole digger was a “simple implement” and that because 
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Hawkins was an experienced farm laborer, Kane did not have a 
duty to warn him of the danger of standing on the digger. 
Hawkins now appeals. 


ASSIGNMENT OF ERROR 
Hawkins contends that the court erred in granting Kane’s 
motion for summary judgment. 


STANDARD OF REVIEW 

[1,2] In reviewing an order granting a motion for summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. Vowers & Sons, Inc. v. Strasheim, 254 Neb. 506, 576 
N.W.2d 817 (1998). Summary judgment is proper only when 
the pleadings, depositions, admissions, stipulations, and affi- 
davits in the record disclose that there is no genuine issue as to 
any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. Id. 

When reviewing a question of law, an appellate court reaches 
a conclusion independent of the lower court’s ruling. Veskerna 
v. City of West Point, 254 Neb. 540, 578 N.W.2d 25 (1998). 


ANALYSIS 

[3] The elements of a negligence action are duty, breach, 
proximate cause, and damages. Grote, supra. These four essen- 
tial elements are matters to be determined by the trier of fact. 
Haselhorst v. State, 240 Neb. 891, 485 N.W.2d 180 (1992). 

[4,5] Initially, we note that farm and ranch hands are not cov- 
ered under the Nebraska Workers’ Compensation Act. Neb. Rev. 
Stat. § 48-106 (Reissue 1993); Grote, supra. An employer is not 
an insurer of the safety of the appliances which he furnishes, 
and if the employer exercises the reasonable care which a pru- 
dent person would ordinarily take for his or her own safety, 
under like circumstances, in furnishing his employees with 
instruments reasonably safe for the particular purpose for which 
they are used, he has fulfilled his whole duty in that respect. 
Lyons v. Wagner, 185 Neb. 214, 174 N.W.2d 730 (1970) (apply- 
ing rule to use of farm tractors). In the instant case, Hawkins did 
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not allege that Kane supplied him with a posthole digger that 
was defective or not reasonably safe for digging holes in the 
ground, Instead, Hawkins alleged that Kane failed to warn him 
of the danger in the manner in which he used the posthole 
digger—standing on top of the auger gearbox. 

[6-8] It is well settled that a duty rests on an employer to 
warn his employees of dangers not apparent which may arise in 
the course of the employment, which the employer knows or 
ought to know about, and which he has reason to believe the 
employee does not know and will not discover in time to pro- 
tect himself or herself. Grote, supra; Stevens v. Kasik, 201 Neb. 
338, 267 N.W.2d 533 (1978); Anstine v. Briggs, 191 Neb. 489, 
215 N.W.2d 878 (1974). It is essentially the same duty as that 
owed to an invitee. Grote, supra; Anderson v. Moser, 169 Neb. 
134, 98 N.W.2d 703 (1959). See, also, Heins v. Webster County, 
250 Neb. 750, 552 N.W.2d 51 (1996) (prospectively abrogating 
classifications of invitee and licensee in favor of standard of 
care for all those lawfully on premises of another). But, see, 
Klawitter v. Lampert, 248 Neb. 231, 533 N.W.2d 896 (1995) 
(where aforementioned proposition of law was not required to 
be given to jury as instruction because danger arose due to 
method employed by plaintiff). Of course, foreseeability is a 
factor in establishing a defendant’s duty. Schmidt v. Omaha 
Pub. Power Dist., 245 Neb. 776, 515 N.W.2d 756 (1994). The 
employer is not compelled to foresee and guard against an acci- 
dent which reasonable and prudent persons would not expect to 
happen, and where an injury to an employee could not reason- 
ably have been anticipated, a failure to take precautionary mea- 
sures is not negligence on the part of the employer for which it 
is liable to the employee. Anstine, supra. 

This duty was applied in Grote v. Meyers Land & Cattle Co., 
240 Neb. 959, 485 N.W.2d 748 (1992), where the plaintiff was 
injured when a colt that he was attempting to move at the 
instruction of one of the defendant’s employees kicked him in 
the head, causing serious injury. The Nebraska Supreme Court 
sustained a jury verdict for the plaintiff because the evidence 
reflected that the defendant had failed to warn of the colt’s 
propensity to escape. 


HAWKINS v. KANE 233 
Cite as 7 Neb. App. 220 


[9] The exception to this rule, which was used by the trial 
court and which Kane relies upon on appeal, is that where an 
employee of ordinary intelligence and of mature years has oper- 
ated a simple implement often enough to enable him to avoid 
being injured by it, when using it in the exercise of ordinary 
care, or where the mode of operating it is so simple that such an 
employee can at once perceive the safe and proper way to do so, 
if exercising ordinary care, there is no duty resting upon the 
employer to instruct him in that regard. Anderson, supra; Brown 
v. Swift & Co., 91 Neb. 532, 136 N.W. 726 (1912). 

As stated above, in its order, the court essentially found that 
the posthole digger was a simple tool or instrument, that 
Hawkins was an experienced employee, and that as a combina- 
tion of those two factors, Kane did not have a duty to warn or 
instruct Hawkins as to its use. In doing so, the court relied on 
Anderson, supra. In Anderson, the plaintiff was on the defend- 
ant’s farm helping the defendant replace a pin into its proper 
position in a universal joint with a hammer. The plaintiff held 
the pin while the defendant hit it with the hammer. At some 
point during the hammering, a particle of metal pierced the 
plaintiff’s eye. The plaintiff then brought a negligence action, 
claiming that, among other things, the defendant had failed to 
warm him of the danger and hazard. The court granted the 
defendant’s motion for summary judgment. 

{10] On appeal, the Nebraska Supreme Court upheld the 
lower court’s decision. In doing so, the court, noting the propo- 
sition that one may not be said to be negligent because he fails 
to make provision against an accident which he could not be 
reasonably expected to foresee, concluded that there was noth- 
ing inherently dangerous about the work, that the mishap was 
“unforeseeable,” and that the hammer was a simple, common 
tool that “contributed not at all to the injury.” Anderson vy. 
Moser, 169 Neb. 134, 140, 98 N.W.2d 703, 707 (1959). The 
court cited to Vanderpool v. Partridge, 79 Neb. 165, 112 N.W. 
318 (1907) (where plaintiff, who had actual knowledge that 
chisel which he was using was unsafe and dangerous, was 
injured when piece of chisel flew into eye, court held that plain- 
tiff had assumed risk), for the proposition that the rule that the 
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law requires employers to exercise ordinary care to provide rea- 
sonably safe tools and appliances for their employees has no 
application where the employee possesses ordinary intelligence 
and knowledge, and the tools and appliances furnished are of a 
simple nature, easily understood, and in which defects can be 
readily observed by such employee. The court also cited to 
Brown, supra (where court found that two-wheeled meat cart 
which plaintiff had used all day was simple implement in com- 
mon use, that mode of handling it was immediately observable 
to person of ordinary intelligence and of mature age, and that it 
was intended for single employee to operate collectively 
relieved plaintiff’s employer from duty of giving employee 
notice of dangers incident to his employment or of instructing 
him on how to use implement provided for him). 

We disagree with the trial court’s implicit finding that the 
posthole digger was a simple tool like the hammer in Anderson, 
the chisel in Vanderpool, or the two-wheeled meat cart in 
Brown. Unlike the latter tools, the posthole digger is a complex 
piece of machinery powered by a motor and operated, at least in 
part, by the hydraulic controls of the tractor. Indeed, the post- 
hole digger was complex enough that neither Hawkins nor Kane 
could fully describe the mode of operation of the machine. As 
an example, when asked to explain what he meant by “it 
tripped,” Kane testified, “I don’t— I don’t know what I mean. 
All I know is that it tripped. I can’t give you the logistics. .. . 
Something tripped and made it come back to its position.” The 
descriptions given by Anderson and Ringer were not signifi- 
cantly better. Such lack of understanding, when combined with 
common sense, dictates that we conclude that the court’s appli- 
cation to this case of the proposition of law which relieves an 
employer from the duty to warn an experienced worker of the 
dangers of a simple implement was error. 

Thus, the question of whether Kane had a duty to warn 
Hawkins remains. The case Hirschman v. Maddox, 223 Neb. 
302, 389 N.W.2d 297 (1986), is particularly relevant, though 
clearly distinguishable from the instant case. In Hirschman, the 
plaintiff, a farmhand, was injured when the rubber straps that he 
was using to tow a three-wheeled motorcycle around the 
defendant’s farm snapped free. The plaintiff had originally used 
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baling wire to attach the motorcycle but switched to rubber 
Straps at the suggestion of the defendant. The plaintiff then 
brought a suit against the defendant, alleging that he was negli- 
gent in failing to warn, failing to supervise, and failing to pro- 
vide a safe place to work. The defendant affirmatively alleged 
that the plaintiff’s negligence barred his recovery and that he 
had assumed the risk of his actions. The trial court granted the 
defendant’s motion for summary judgment. On appeal, the 
Nebraska Supreme Court affirmed because the plaintiff’s own 
testimony revealed that he knew that the straps were made of 
rubber and might snap back if he did not handle them carefully. 
In Hirschman, supra, the facts were undisputed; signifi- 
cantly, the plaintiff knew of the danger of the equipment with 
which he was working. That is not the case here. As documented 
above, the evidence is contradictory as to whether Hawkins 
knew of the danger of standing on the posthole digger. The tes- 
timony of the parties reveals a dispute as to the mode of opera- 
tion of the posthole digger. While the owner of the digger testi- 
fied that only the trip lever on the auger could cause “the auger 
unit to spring back into a locked position after it has dug a hole 
to the appropriate depth” and that the tractor’s hydraulic con- 
trols could not lift the auger while it was engaged, both Hawkins 
and Kane testified that they had been lifting the digger with the 
three-point hitch on the tractor. Clearly, had the evidence been 
undisputed that Hawkins knew that tripping the lever on the 
auger gearbox caused the auger to spring back into its original 
position, Kane would not have had a duty to warn him. 
However, the evidence viewed most favorably to Hawkins 
creates a genuine issue of material fact as to whether Hawkins 
knew of the effects of tripping the lever on the gearbox. 
Hawkins testified that he did not know that the auger could 
spring back into its original upright position without being 
tripped by the three-point hitch on the tractor. Hawkins addi- 
tionally testified that the lever on the auger did not raise the 
auger blade and that with all of the posthole diggers that he had 
used over his 20 to 21 years in farming, the auger was raised 
and lowered by a three-point hitch. The testimony of both 
Hawkins and Kane reveals that they had been lifting the auger 
out of the holes by using the three-point hitch on the tractor. It 
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is a fair inference from Hawkins’ testimony that he did not 
know that the auger could be lifted out of a hole other than by 
use of the three-point hitch and further that he did not know that 
the lever on the auger gearbox, which he knew released the 
auger into the ground and locked the auger into its original posi- 
tion, could also be tripped to cause the auger to spring back into 
its original position. 

[11] Ringer’s affidavit further reveals that Ringer showed 
Kane how to use the “trip lever on the auger.” It is a reasonable 
inference from such testimony that Kane therefore knew that if 
the lever on the auger were to be tripped, a person standing on 
top thereof could trip the lever and therefore be in danger of 
being injured by the locking bar. A further rational inference is 
that when Hawkins climbed on top of the auger gearbox, Kane 
should have had reason to believe that Hawkins did not know of 
the possibility of that danger. As a procedural equivalent to a 
trial, asummary judgment is an extreme remedy because a sum- 
mary judgment may dispose of a crucial question in litigation, 
or the litigation itself, and may thereby deny a trial to the party 
against whom the motion for summary judgment is directed. 
Oliver v. Clark, 248 Neb. 631, 537 N.W.2d 635 (1995). Viewed 
in the light most favorable to Hawkins, we conclude that the 
evidence creates genuine issues of material fact as to whether 
Kane owed a duty to warn Hawkins, thus precluding summary 
judgment. 

[12-14] In his answer, Kane affirmatively alleged that 
Hawkins was barred from recovery due to his own negligence 
and because he assumed any risk. The determination of whether 
conduct constitutes contributory negligence is generally a ques- 
tion of fact, Fetty v. Seward Cty. Rural Pub. Power Dist., 238 
Neb. 672, 471 N.W.2d 756 (1991), as is assumption of risk, see 
Talle v. Nebraska Dept. of Soc. Servs., 249 Neb. 20, 541 N.W.2d 
30 (1995). An employee is chargeable with contributory negli- 
gence where he fails to take due care to avoid defects and dan- 
gers which are so open and obvious that anyone in the exercise 
of ordinary care and prudence would discover them. Stevens v. 
Kasik, 201 Neb. 338, 267 N.W.2d 533 (1978). As a general rule, 
where the employee has actual knowledge of the dangers to 
which the service exposes him or where the defects or dangers 
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are so patent and obvious that in the exercise of ordinary care, 
in the performance of the services for which he was employed, 
he should have known of their existence, he assumes the risk of 
injury incident thereto. Stevens, supra; Gamble v. Gamble, 171 
Neb. 826, 108 N.W.2d 92 (1961); Ring v. Kruse, 158 Neb. 1, 62 
N.W.2d 279 (1954). 

Under the current standard, to obtain summary judgment on 
the issue of contributory negligence, the defendant has the bur- 
den to prove, under the facts viewed most favorably to the 
plaintiff, that the contributory negligence of the plaintiff is 
equal to or greater than the negligence of the defendant as a 
matter of law. Neb. Rev. Stat. § 25-21,185.09 (Reissue 1995); 
Dutton v. Travis, 4 Neb. App. 875, 551 N.W.2d 759 (1996). As 
discussed above, the facts viewed in the light most favorable to 
Hawkins reveal that he did not know about the possibility of the 
auger’s springing back into place. While contributory negli- 
gence and assumption of the risk will probably remain issues in 
this case, given the facts before us, we cannot say that they have 
been established as a matter of law by Hawkins’ conduct. Such 
determinations, in this case, cannot be conclusively made on a 
motion for summary judgment. 


CONCLUSION 
We conclude that there are genuine issues of material fact 
which preclude summary judgment. As a result, the judgment of 


the district court is reversed. 
REVERSED. 


AGREX, INC., ET AL., APPELLEES, V. CITY OF SUPERIOR, 
A MUNICIPAL CORPORATION, APPELLANT. 
581 N.W. 2d 428 


Filed June 23, 1998. No. A-97-275. 


1. Actions: Injunction: Equity: Appeal and Error. An action for injunction sounds 
in equity. In an appeal of an equity action, an appellate court tries factual questions 
de novo on the record, reaching a conclusion independent of the findings of the trial 
court. However, where credible evidence is in conflict on a material issue of fact, the 
appellate court will consider and may give weight to the fact that the trial judge heard 
and observed the witnesses and accepted one version of the facts rather than another. 
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Estoppel. The elements of equitable estoppel are, as to the party estopped: (1) con- 
duct which amounts to a false representation or concealment of material facts, or at 
least which is calculated to convey the impression that the facts are otherwise than, 
and inconsistent with, those which the party subsequently attempts to assert; (2) the 
intention, or at least the expectation, that such conduct shall be acted upon by, or 
<nfluence, the other party or other persons; and (3) knowledge, actual or constructive, 
of the real facts. As to the other party, the elements are: (1) lack of knowledge and of 
the means of knowledge of the truth as to the facts in question; (2) reliance, in good 
faith, upon the conduct or statements of the party to be estopped; and (3) action or 
inaction based thereon of such a character as to change the position or status of the 
party claiming the estoppel, to one’s injury, detriment, or prejudice. 

Estoppel: Words and Phrases. Each element of equitable estoppel must be proved 
by clear and convincing evidence. Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. 

Municipal Corporations: Estoppel. The doctrine of equitable estoppel generally 
cannot be invoked against a municipal corporation. Exceptions are made only where 
right and justice so demand. The doctrine is to be applied with caution and only in 
exceptional cases under circumstances demanding its application to prevent manifest 
injustice. 

Municipal Corporations: Estoppel: Principal and Agent. A city or county is not 
estopped by unauthorized conduct, representations, promises, or pledges of its offi- 
cers and agents, absent official acquiescence in and approval of same by such gov- 
emmental unit. 

Municipal Corporations: Estoppel. While ordinarily a municipality may not be 
estopped by unauthorized conduct, representations, promises, or pledges of its offi- 
cers, it may, within the limitation of its legal powers, be estopped by its official acqui- 
escence in, and approval of, acts originally unauthorized. 

Estoppel. A misrepresentation as to the law will not give rise to an action for fraud 
and deceit and, therefore, cannot be said to constitute conduct which amounts to a 
false representation or concealment of material facts or at least which is calculated to 
convey the impression that those facts are otherwise than and inconsistent with those 
which the party subsequently attempts to assert. Absent that fact, the first element of 
equitable estoppel is totally lacking. 

——_—. Equitable estoppel will lie only where the party asserting estoppel does not 
have the same knowledge of the facts that the party being estopped has, and does not 
have the ability to ascertain or is not chargeable with notice of those facts. 


Appeal from the District Court for Nuckolls County: 


STEPHEN ILLINGWORTH, Judge. Reversed and remanded. 
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MILLER-LERMAN, Chief Judge, and Sitvers and Mugs, Judges. 


MuEs, Judge. 
INTRODUCTION 

The City of Superior (City) appeals from the decision of the 
district court for Nuckolls County which applied the doctrine of 
equitable estoppel to the City and issued an injunction prohibit- 
ing it from annexing the land owned by the appellees, Agrex, 
Inc., et al. Based upon our de novo review, we determine that 
the elements of equitable estoppel were not proved by clear and 
convincing evidence. Therefore, we reverse and remand. 


BACKGROUND 

On July 16, 1996, the City passed ordinance No. 926, which 
annexed six tracts of land which had previously been adjacent 
to the City’s corporate limits. These six tracts of land were 
owned in fee simple by the appellees: Agrex, Inc.; Superior 
Implement, Inc.; Superior Deshler, Inc.; Supreme Products, 
Inc.; Sonya Romersheuser, doing business as State Farm 
Insurance; and Irene Church, doing business as Superior 
Transfer (collectively referred to as the “owners”). On July 23, 
the owners filed a petition for injunctive relief which requested 
the district court to enjoin the City from annexing their property 
and in any way enforcing the provisions of the ordinance. 

The owners alleged that their property was located in the East 
Park Industrial Subdivision (Park), which was created as an 
industrial area by the City in 1977 pursuant to Neb. Rev. Stat. 
§ 14-403 (Reissue 1997) and an ordinance of the City, and that 
the City could not annex their property unless the majority of 
them consented in writing or the annexation was stipulated to at 
the time of the original designation. They alleged that the City 
had not complied with Neb. Rev. Stat. § 13-1115 (Reissue 
1997) regarding annexation of property within an industrial 
area and, instead, had proceeded with the annexation on the 
basis that the area was not legally an industrial area because 
provisions of the Industrial Areas subsection of the Industrial 
Development Act, Neb. Rev. Stat. § 13-1111 et seq. (Reissue 
1997), for creation of an industrial area had not been complied 
with at the time the Park was created. 
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The owners further alleged that they were induced to pur- 
chase property and operate their businesses within such indus- 
trial area because it was so designated as an “industrial area.” 
The owners asked that the City be enjoined from annexing the 
Park due to lack of compliance with § 13-1115 or, in the alter- 
native, that it be equitably estopped from annexing the property 
because the owners had detrimentally relied on the original 
actions of the City, had changed their positions relative to the 
City’s actions, and had incurred financial obligations and 
expenses as a result. They also alleged that the exact amount of 
their damages was unknown and that, thus, they had no ade- 
quate remedy at law and would suffer permanent damage with- 
out the injunction. 

The City answered, denying all allegations and asking the 
court to dismiss the petition. A final hearing was held on 
November 26, 1996. The parties stipulated that ordinance No. 
667, dated May 23, 1977, approved the final plat of the Park, 
which plat shows approval of all owners of property and accep- 
tance of the plat by the Nuckolls County Board of County 
Commissioners on May 3, 1977; that there was no compliance 
with any portion of Neb. Rev. Stat. § 19-2501 et seq. (Reissue 
1977) (now codified at § 13-1111 et seq.), which delineated the 
procedure to follow in creating an industrial area (file an appli- 
cation requesting the area be designated an “industrial area” 
with the county clerk, clerk notifies municipal legislative bod- 
ies, hearing is held, and then county board designates the area 
as an “industrial area” not subject to annexation); and that when 
the City passed ordinance No. 926 in 1996 it did not comply 
with § 13-1115 (three ways to annex a designated “industrial 
area”) regarding annexation of property within an industrial 
area, instead claiming that the Park was not an industrial area 
because of lack of compliance in 1977 with § 19-2501 et seq. 
Exhibit 2, a letter dated October 23, 1995, from the Nuckolls 
County Attorney to the Superior Economic Development 
Council, was used to establish that the exceptions allowing 
annexation under § 13-1115 were not applicable, but that dur- 
ing his review of the case, the county attorney found that the 
procedural formalities to designate the land as an “industrial 
area” had not been complied with. 
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At trial, Keith Burt (Burt), who owns the Superior Implement 
building that is now operated by his daughter and son-in-law, 
Janet and Kim Eggers, testified that he purchased his land in the 
Park in 1981 and 1982 in order to get out of the City limits to 
avoid the tax consequence of being located in the City. He tes- 
tified that prior to purchasing the land, he had a 20-minute 
meeting with the seller and that there were City personnel pres- 
ent, as well as a member of the Industrial Development Corpo- 
ration of Superior, which was formed to promote and develop 
the City, including starting an industrial park. During this meet- 
ing, the City officials told Burt that since the land was in an 
industrial park “it would never be put in the city limits” and that 
such did not need to be put in writing because “it was in their 
minutes that it would not be in the city limits.” Burt testified 
that based on these representations from City officials, he was 
satisfied that the property would not be annexed, so he bought 
it. However, he stated that he never looked at the minutes the 
City officials referred to and could not refer to the City person- 
nel by name, merely calling them the mayor and city council- 
men. Burt never personally appeared before the city council or 
sought legal advice on the actual status of this land before he 
purchased it. However, he testified that he “would absolutely 
never put it [presumably his implement-business building] up” 
if the property was subject to annexation. 

Margie Burt, Burt’s wife, testified that she was at this meet- 
ing and also remembers hearing that the City would not annex 
the land because it was in the Park. She repeated that they 
would not have bought this land if it was subject to annexation. 

John Burt, Burt’s son, testified that he was involved in the 
1982 meeting his father referred to. He testified that the mayor, 
Harry Robbinson, and city councilman Bruce McCullough were 
there. He stated that these people were there to encourage them 
to buy this property because it was a drawing card for the com- 
munity. He reiterated that the “city people” represented that the 
property was in an industrial park that would never be annexed 
into the City by saying that “that industrial park would never be 
in the city limits of Superior, never.” They told him that they had 
created the industrial park to attract agricultural business. He 
did not seek to determine the legal status of the property before 
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he purchased it, nor did he appear before the city council to 
receive such assurances, but stated that he would “[a]bsolutely 
not” have put up the building if it was subject to annexation. 

Exhibit 10 is a letter that Burt wrote in 1984 to the Superior 
Planning Commission. In the letter, Burt states, “When I was in 
the process of purchasing this business, I was assured that it 
would not be annexed as I understood this land was for the pur- 
pose of Industrial Development for the City of Superior.’ The 
letter also states that if the City persisted in its annexation plans, 
he would “have the County declare this land an Industrial Area 
and thus stop the annexation.” 

Janet Eggers, Burt’s daughter, who presently runs Superior 
Implement with her husband, testified that the business’ prop- 
erty taxes would increase approximately 40 percent if the prop- 
erty were annexed and that sales tax would go up by | percent. 
She explained that she had received many complaints from her 
customers about this increase in sales tax which she was 
required to charge beginning shortly after the City voted to 
annex the property and that some of her customers were now 
driving to Kansas to buy their parts. 

Roger Myhre, senior vice president at Agrex, testified that he 
was involved in picking the site for location of the Agrex facil- 
ity, which cost approximately $5.5 million to build. He testified 
that Agrex has two other Nebraska facilities which are located 
at least 2 miles from the nearest town due to safety, environ- 
mental, and cost reasons. He testified that an Agrex employee, 
who is no longer with the company, reported to him after meet- 
ing with City officials and the economic development council 
that the land they were thinking of purchasing was located in an 
industrial park. This employee told Myhre that the City officials 
used the industrial park as a selling point because it would not 
become part of the City by being annexed. Myhre stated that 
Agrex’s taxes would go up approximately $30,000 per year if 
the annexation were allowed to go through and that this would 
have been a significant consideration in the decision to build the 
facility. He explained that Agrex looked at two sites in Superior 
and that the site not chosen would have been easier to acquire 
but the fact that the site they chose was in an industrial park not 
subject to annexation was a significant factor in deciding to 
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build there. However, he admitted that nobody ever represented 
to him personally that the site would not be annexed and that 
Agrex never obtained a legal opinion or appeared before the city 
council seeking formal assurance or a representation that this 
ground would never be annexed. 

Sonya Romersheuser testified that she purchased her prop- 
erty in the Park in 1995 and that its designation as an “industrial 
park” played a role in her decision to purchase the property. She 
believed that the land was not subject to annexation because it 
was in an industrial area. This belief was based on years of 
“reading newspapers and listening to the news media regarding 
industrial tracts in and around other communities,” but she had 
no legal basis for such belief. Her taxes will go up 42 percent if 
the annexation goes through. She also testified that her devel- 
opment options will be limited if her building is located within 
the City limits. She admitted that no City personnel had repre- 
sented to her that the property was not subject to annexation. 

The owners rested, and the City called William Blauvelt after 
its motion for directed verdict was overruled. Blauvelt testified 
that he is the publisher of the local newspaper Superior Express 
and that he served as secretary-treasurer of the Industrial 
Development Corporation of Superior (Corporation) for several 
years, including the early 1970’s. He testified that the 
Corporation was formed for economic promotion and develop- 
ment of the City. He stated that the Corporation purchased the 
land which is now the Park and had it platted. At that time, he 
remembered some of the businesses located within the platted 
area were concerned about annexation, but eventually all of the 
businesses signed off on the plat. He testified that the 
Corporation never petitioned the county to make the industrial 
area immune from annexation because the Corporation was 
never aware that it could so create an industrial area. He also 
stated that he told an Agrex representative, “[W]e can’t promise 
you that we’ll never annex you. We cannot bind a future council 
....” He admitted that he worked with an Agrex employee to 
help get the land and also took the plat to the county board for 
approval. He testified that he thought the land “was an area that 
was not immune to annexation.” He stated that he specifically 
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told the Agrex employee that Agrex would be subject to annex- 
ation, but that the Corporation would discourage annexation. 

Gary Kile testified that in 1984, while he was mayor, the City 
considered annexing the Park, but the city council decided that 
they should not “encourage Agrex to build and then go out and 
gobble them up.” He stated that the city council never ques- 
tioned its ability to annex this property. He testified that he was 
an active member of the city council when the plat was accepted 
in 1977 and that nobody ever represented to him that the area 
would be immune from annexation and stated that he did not 
know that there was a specific legal connotation to the words 
“industrial area.” The City rested. 

On February 28, 1997, the district court entered a permanent 
injunction prohibiting the City from annexing the Park and 
enforcing ordinance No. 926. The court specifically found that 
two of the owners, Agrex and Superior Implement, relied on 
representation by the City that this was an industrial park cre- 
ated pursuant to law when deciding to build in the Park. It held 
that by its original actions, the City intended to create the Park 
as an industrial tract, but that procedural deficiencies resulted in 
its never being legally created and that the City implicitly and 
explicitly represented that the property was an industrial park to 
at least two of the owners, which resulted in their expending 
large sums of money to develop their businesses in the Park; 
thus, the district court applied the doctrine of equitable estoppel 
to prohibit the annexation of the property. The court entered a 
permanent injunction from which the City appeals. 


ASSIGNMENT OF ERROR 
The City alleges that there was insufficient evidence to sup- 
port the trial court’s decision to apply the doctrine of equitable 
estoppel to enjoin the City from annexing the Park. 


STANDARD OF REVIEW 
{1] An action for injunction sounds in equity. Robertson v. 
School Dist. No. 17, 252 Neb. 103, 560 N.W.2d 469 (1997). In 
an appeal of an equity action, an appellate court tries factual 
questions de novo on the record, reaching a conclusion inde- 
pendent of the findings of the trial court. However, where cred- 
ible evidence is in conflict on a material issue of fact, the appel- 
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late court will consider and may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. Hanigan v. Trumble, 
252 Neb. 376, 562 N.W.2d 526 (1997). 


DISCUSSION 

[2,3] The City argues that there was insufficient evidence to 
prove each element of equitable estoppel by clear and convinc- 
ing evidence. The elements of equitable estoppel are, as to the 
party estopped: (1) conduct which amounts to a false represen- 
tation or concealment of material facts, or at least which is cal- 
culated to convey the impression that the facts are otherwise 
than, and inconsistent with, those which the party subsequently 
attempts to assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, the other 
party or other persons; and (3) knowledge, actual or construc- 
tive, of the real facts. As to the other party, the elements are: (1) 
lack of knowledge and of the means of knowledge of the truth 
as to the facts in question; (2) reliance, in good faith, upon the 
conduct or statements of the party to be estopped; and (3) action 
or inaction based thereon of such a character as to change the 
position or status of the party claiming the estoppel, to one’s 
injury, detriment, or prejudice. Inner Harbour Hospitals v. 
State, 251 Neb. 793, 559 N.W.2d 487 (1997); Hullinger v. 
Board of Regents, 249 Neb. 868, 546 N.W.2d 779 (1996). See, 
also, Bohl v. Buffalo Cty., 251 Neb. 492, 557 N.W.2d 668 
(1997); Jeter v. Board of Education, 231 Neb. 80, 435 N.W.2d 
170 (1989); Kohlbeck v. City of Omaha, 211 Neb. 372, 318 
N.W.2d 742 (1982). Each element of equitable estoppel must be 
proved by clear and convincing evidence. Double K, Inc. v. 
Scottsdale Ins. Co., 245 Neb. 712, 515 N.W.2d 416 (1994). 
Clear and convincing evidence means and is that amount of evi- 
dence which produces in the trier of fact a firm belief or con- 
viction about the existence of a fact to be proved. In re Interest 
of Joshua M. et al., 251 Neb. 614, 558 N.W.2d 548 (1997). 

[4] The Nebraska Supreme Court has restricted the applica- 
tion of equitable estoppel against a governmental entity, stating: 
“*“Ordinarily, the doctrine of equitable estoppel cannot be 
invoked against a municipal corporation. . . . Exceptions are 
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made only where right and justice so demand. The doctrine is to 
be applied with caution and only in exceptional cases under cir- 
cumstances demanding its application to prevent manifest 
injustice.”. ..’”” Willis v. City of Lincoln, 232 Neb. 533, 540, 441 
N.W.2d 846, 850 (1989), quoting Christian v. Geis, 193 Neb. 
146, 225 N.W.2d 868 (1975). See, also, Jennings v. Dunning, 
232 Neb. 366, 440 N.W.2d 671 (1989) (doctrine of equitable 
estoppel should not be lightly invoked against State). 

Based on the foregoing, the burden of one attempting to equi- 
tably estop a governmental entity is a heavy one—as in any 
application of the doctrine, all six elements must be proved by 
clear and convincing evidence. But upon reaching that plateau, 
the person seeking estoppel against a governmental entity must 
go a step higher—the evidence must show it to be an “excep- 
tional case” and that the circumstances demand its application 
to prevent “manifest injustice.” A good example of the lengths 
to which our Supreme Court has reached to deny the application 
of equitable estoppel against a governmental entity is seen in 
Bohl v. Buffalo Cty., supra. There, a tort claim against a county 
was denied because the claimant filed suit beyond the statute of 
limitations. She sought to estop the county from asserting the 
statute of limitations defense on the basis that the insurance 
agent for the county’s liability insurer had told her in writing 
that the statute of limitations was 4 years. The Nebraska 
Supreme Court found that the facts pled were insufficient to 
save her action against the county on grounds of equitable 
estoppel. 

With these principles in mind, we turn to our de novo review 
of the evidence. The City argues that it did not explicitly or 
implicitly represent that the Park was not subject to annexation; 
that any statements made by the mayor or a city councilman to 
that effect were made in an unofficial capacity which was not 
authorized or acquiesced in by the City; and that even if such 
statements were made, the owners had the means to determine 
the truth, i.e., that the necessary steps to make the Park an 
“industrial area” not subject to annexation had not occurred. 
The City also alleges generally that the circumstances do not 
demand the application of equitable estoppel to prevent mani- 
fest injustice. 
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Of course, the owners argue that they have proved every ele- 
ment of equitable estoppel and that the City, through its mayor 
and council members, explicitly and implicitly represented that 
the Park was not subject to annexation, that they were entitled 
to rely on such representation and were not required to inde- 
pendently verify whether the Park was subject to annexation, 
and, thus, that the doctrine of equitable estoppel was properly 
applied. We disagree for several reasons. 


Representation Not City’s. 

First, as the City points out, there is no evidence to show that 
it made a false representation or concealed facts regarding the 
Park’s not being subject to annexation. Three witnesses con- 
nected with Superior Implement testified that City officials, 1.e., 
the mayor and city councilmen, made representations to them or 
their employees at a 20-minute private meeting that the Park 
would never be annexed. These statements, according to these 
witnesses, were made during discussions when the Burts were 
considering purchasing property in the Park. A fourth witness 
gave hearsay testimony that another person had told him that the 
City had made similar representations to his employee. There is 
no evidence that any of these representations, assuming they 
were made, were officially authorized by the City. Rather, these 
appear to have been representations made by individuals who, 
while involved in City government, were making them in an 
unofficial “chamber of commerce” capacity. Unfortunately, if 
they represented such things, they were wrong, although there 
is no evidence that they knew it at the time. 

(5,6] A city or county is not estopped by unauthorized con- 
duct, representations, promises, or pledges of its officers and 
agents, absent official acquiescence in and approval of same by 
such governmental unit. Schilke v. School Dist. No. 107, 207 
Neb. 448, 299 N.W.2d 527 (1980). The general rule is that while 
ordinarily a municipality may not be estopped by unauthorized 
conduct, representations, promises, or pledges of its officers, it 
may, within the limitation of its legal powers, be estopped by its 
official acquiescence in, and approval of, acts originally unau- 
thorized. Id., citing May v. City of Kearney, 145 Neb. 475, 17 
N.W.2d 448 (1945). See, also, Lee v. Ralston School Dist., 180 
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Neb. 784, 145 N.W.2d 919 (1966) (school district was not 
estopped from denying that contract of discharged superinten- 
dent of schools was bought by district on basis of statement 
made by president of school board indicating that if superinten- 
dent did not resign, board would have to buy his contract; there 
was no pleading or proof of any agreement to buy contract); 
Nickel v. School Board of Axtell, 157 Neb. 813, 61 N.W.2d 566 
(1953) (representations were made by member of county com- 
mittee at public hearing that given school district could petition 
out of reorganized district by petition containing names of 55 
percent of legal voters without explaining that petition must be 
signed by 55 percent of legal voters of entire new district; these 
representations did not estop district officials from claiming 
legal existence of district in absence of evidence that electorate, 
or any part thereof, relied on representations in voting at special 
school district reorganization election). Here, none of the own- 
ers ever went before the city council to obtain an official 
endorsement or verification that the land was not subject to 
annexation. Nor did any of the owners receive such a represen- 
tation from the city council. Thus, the City did not explicitly or 
implicitly represent to the owners that the land was not subject 
to annexation. 


Representations as to Law. 
{7} Further, even if the unofficial statements of the mayor and 
city. councilman can be construed as binding on the City, such 
purported representations are representations as to the law, i.e., 
the legal status of the land as an “industrial area” and the City’s 
inability to annex it pursuant to statute. 
{A] misrepresentation as to the law will not give rise to an 
action for fraud and deceit . . . and, therefore, cannot be 
said to constitute conduct which amounts to a false repre- 
sentation or concealment of material facts or at least which 
is calculated to convey the impression that those facts are 
otherwise than and inconsistent with those which the party 
subsequently attempts to assert. Absent that fact, the first 
element of equitable estoppel is totally lacking. 

Kohlbeck v. City of Omaha, 211 Neb. 372, 376, 318 N.W.2d 

742, 745 (1982). 
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Means to Know of Truth. 

[8] Finally, and perhaps the most glaring omission in the 
owners’ proof, is that the evidence is not clear and convincing 
that the owners lacked the means to know the truth about the 
legal status of the Park land, the fourth element of equitable 
estoppel and the first with regard to the person seeking the 
estoppel. See Inner Harbour Hospitals v. State, 251 Neb. 793, 
559 N.W.2d 487 (1997). Specifically, there is no evidence that 
the owners lacked the ability or opportunity to independently 
determine the legal status of the land before they purchased it. 
They obviously failed to do so. Equitable estoppel will lie only 
where the party asserting estoppel does not have the same 
knowledge of the facts that the party being estopped has, and 
does not have the ability to ascertain or is not chargeable with 
notice of those facts. Commerce Sav. Scottsbluff v. F.H. Schafer 
Elev., 231 Neb. 288, 436 N.W.2d 151 (1989). 

The interesting aspect of this case is that representatives of 
the party now sought to be estopped, the City, apparently had no 
more actual knowledge of the true facts than did those now 
seeking the estoppel, the owners. Both seemingly had an equal 
Opportunity to determine the truth, but each failed to do so. It 
was not until 1995 that the Nuckolls County Attorney deter- 
mined that the county board, the entity legally empowered by 
statute to take the last step in the process to achieve industrial 
area status, had not declared the area an industrial area because 
no one had petitioned that it do so and, thus, that the Park was 
subject to annexation by the City without its having to fit within 
one of the exceptions delineated in § 13-1115. 

The evidence is undisputed that none of the owners asked for 
or obtained a prepurchase opinion from the city attorney as to 
the land’s general status, specifically, whether it could be 
annexed. There is no evidence that the prospective owners even 
made an appearance before the city council to request and 
receive some assurance of the land’s status. These are perplex- 
ing omissions when one considers the trial testimony, particu- 
larly by Superior Implement and Agrex, of how critically 
important the land’s status was to their respective purchases. The 
owners claim that the only way they could have determined the 
legal status of the land was to solicit an independent legal opin- 
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ion. They did not do so. They imply that the law should not 
place such a burden on them as a condition to successfully 
employ equitable estoppel. We know of no such requirement. 
And while hindsight suggests that seeking a legal opinion 
would have been an option—and perhaps the best one—under 
the circumstances, it was only one option. Other are mentioned 
above. Another was an examination of the records of the 
Nuckolls County Board of County Commissioners, the govern- 
ing authority of the land in question. 

It is clear from exhibit 10, a 1984 letter from Superior 
Implement to the Superior Planning Commission, that it was 
aware of the proper procedure to follow if it wanted to have its 
land declared an industrial area. Thus, Superior Implement had 
determined, at least by that time, that its land was not classified 
as an “industrial area” pursuant to § 13-1111 et seq. and thus 
was not legally immune from annexation. If the true status of 
the land was determinable in 1984, presumably it was also 
determinable in 1981 when Superior Implement and Agrex 
bought the land. 


Summary. 

We have no significant dispute with the trial court’s finding 
that the City set out to create an industrial area in 1977 or with 
its general observation that the City had enticed businesses to 
the area and extended a “welcome mat.” But we believe it is 
unsound to elevate the unofficial representations made by com- 
merce-minded city officials, even if they are members of a 
city’s governing body, to a status such that those representations 
are legally binding on the city and thus all citizens of that city. 
To do so is a perversion of representative government in that not 
all councilpersons are present and speaking for their con- 
stituents on the issue. 

Where, as here, the City did not, and was not asked to, offi- 
cially adopt the representations and where some of its person- 
nel were apparently proceeding under a mistaken legal belief 
that was just as capable of being discovered and corrected by 
the owners as by the City, we cannot find that this case presents 
circumstances that rise to the level qualifying it for an exception 
to the general rule against invoking equitable estoppel against a 
municipality, i.e., to prevent a manifest injustice. See Willis v. 
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City of Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989). 
According to the evidence, substantial tax increases will be the 
result of this annexation, a result which the owners understand- 
ably see as unfair. On the other hand, we expect that some citi- 
zens of the City might find it equally as unfair that the City’s 
boundaries, and hence its tax base, were permanently restricted 
because of the unofficial and incorrect representations of past 
City officials. Nebraska Supreme Court decisions are rich in 
examples illustrating that equitable estoppel will not lightly be 
invoked against municipalities. In accordance with this prece- 
dent, we must reverse its invocation here. 


CONCLUSION 

Our de novo review establishes that the owners have failed to 
prove by clear and convincing evidence that the City engaged in 
conduct amounting to a false statement or concealment of mate- 
rial facts. Moreover, the proof is deficient to show that the own- 
ers lacked the means of knowledge of the truth. Thus, the doc- 
trine of equitable estoppel was erroneously applied, and the 
judgment of the district court is reversed and the matter 
remanded with directions to dismiss the petition. 

REVERSED AND REMANDED. 


IN RE INTEREST OF JUSTIN C. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 


Tim C. AND PAM C., APPELLEES, V. LAURIE C., APPELLANT. 
581 N.W. 2d 437 


Filed June 23, 1998. No. A-97-988. 


1. Guardians and Conservators: Appeal and Error. A proceeding for appointment 
of a guardian in a probate matter is reviewed on appeal for error on the record. 

2. Judgments: Appeal and Error. On questions of law, an appellate court has an obli- 
gation to reach its own conclusions independent of those reached by the lower courts. 

3. Juvenile Courts: Guardians and Conservators. When the court awards the care 
and custody of a juvenile to the Department of Health and Human Services, the juve- 
nile shall, unless otherwise ordered, become a ward and be subject to the guardian- 
ship of the department to whose care he or she is committed. 

4, ___:____. When custody of a child has been awarded by a juvenile court to the 
Department of Health and Human Services, appointment of a separate guardian for 
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the child by a county court while the juvenile court case is proceeding creates a need- 
less procedure and the county court acquires no jurisdiction of the guardianship pro- 
ceeding. 
Appeal from the County Court for Cuming County: RICHARD 
W. KREPELA, Judge. Appeal dismissed. 


Stuart B. Mills for appellant. 

C. Matthew Samuelson, of Maul & Samuelson, for appellees. 
John D. Feller, guardian ad litem for the children. 
MILLER-LERMAN, Chief Judge, and SIEVERS and Mugs, Judges. 


MILLER-LERMAN, Chief Judge. 

Laurie C., the biological mother of Justin C., Sandra C., Ross 
C., and Jamie C., appeals an order of the Cuming County Court 
appointing Tim C. and Pam C. as the legal guardians of the four 
children. For the reasons set forth below, we dismiss the appeal 
and note that the county court’s order purporting to appoint Tim 
and Pam as guardians is ineffective and is, therefore, vacated. 


FACTS 

Laurie C. is the biological mother of the four above-named 
children. Laurie is divorced from Don C., the children’s biolog- 
ical father, and Don no longer lives in Nebraska. Laurie was 
awarded custody of all four children when she and Don 
divorced, and the record suggests that Don’s contact with the 
children since then has been minimal. Don has not appealed the 
county court’s order appointing Tim and Pam as the children’s 
legal guardians. 

On October 26, 1993, a petition was filed in the county court 
sitting as a juvenile court, alleging that Justin, Sandra, Ross, 
and Jamie lacked proper parental care by virtue of Laurie’s 
faults or habits. The petition specifically alleged that Laurie did 
not provide an adequate home for the children, that she failed to 
properly supervise them, and that Laurie was in jail as the result 
of three prior arrests for violating a protection order. 

The same day, the juvenile court entered an order temporar- 
ily placing the children in the custody of the Department of 
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Social Services, now known as the Department of Health and 
Human Services. For clarity, we refer to the department as 
“DHHS” throughout this opinion, regardless of the date of 
events mentioned herein. A further first hearing was held 
December 10. Laurie was personally present at this hearing 
with court-appointed counsel, and she denied the allegations in 
the juvenile court petition. 

DHHS placed the four children in foster care together in the 
home of their paternal uncle and aunt, Tim and Pam. Tim, Pam, 
and their children lived directly across the street from Laurie, 
and Laurie’s four children had often eaten meals and stayed 
with Tim and Pam before the temporary order was entered by 
the juvenile court. 

The juvenile court conducted an adjudication hearing on 
January 7, 1994. At the time of the adjudication hearing, Justin 
was approximately 14 years old, Sandra was 13, Ross was 10, 
and Jamie was 6. Laurie personally appeared at trial with her 
counsel. Don was not present, but he was represented by coun- 
sel. An attorney was appointed guardian ad litem for the 
children at some point prior to the adjudication hearing. This 
guardian ad litem actively participated in the adjudication 
hearing. 

The evidence from the adjudication hearing included testi- 
mony and a written report from Dr. John Curran, a clinical psy- 
chologist who examined Laurie at the Norfolk Regional Center. 
Laurie submitted to the psychological assessment as part of an 
agreement with the prosecution in the criminal case pending 
against her. Dr. Curran believed that Laurie possessed low to 
average intelligence and that she had suffered from a delusional 
disorder for at least the past 6 months. Dr. Curran found that 
Laurie was obsessed with her former boyfriend, who had 
obtained a protection order to keep Laurie away from him. 
According to Dr. Curran, Laurie also believed that her sister 
was engaged in a conspiracy with Laurie’s fellow workers and 
other townspeople to mimic or mock Laurie. Dr. Curran testi- 
fied that Laurie’s delusional disorder could result in her use of 
extremely poor judgment and in cognitive deterioration includ- 
ing deterioration of problem-solving and daily living skills like 
driving, food preparation, and adequate care of herself and her 
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children. Dr. Curran felt that Laurie’s prognosis for short-term 
improvement without treatment was poor. He recommended in- 
patient psychiatric treatment and psychotropic medications for 
Laurie, but she denied that she suffered from a mental disorder, 
and she refused treatment. According to Dr. Curran, Laurie’s 
response is not an uncommon one from persons suffering from 
delusional disorders. 

Pam testified that after Laurie’s children were placed with 
her by DHHS for foster care, they became calmer and happier. 
Pam arranged medical and dental examinations for the children, 
after which three of the four children were prescribed eye- 
glasses. The two eldest children, Justin and Sandra, also 
required extensive dental work. 

Pam, as well as another of Laurie’s neighbors, testified that 
prior to the placement of the children with Pam, Laurie’s chil- 
dren frequently complained that they were hungry and had gone 
a day or more without food. Laurie’s daughter Sandra verified 
that the children often went without proper meals and that at 
times they gave up their meals so that the oldest child, Justin, a 
diabetic, would have enough food to prevent an adverse reac- 
tion from his diabetes. Sandra testified that the family’s house 
was sometimes clean and sometimes not. Sandra denied that 
Laurie had ever hit her or the other children. 

Laurie also testified at the adjudication hearing, disputing all 
of Dr. Curran’s testimony. She claimed that the criminal charges 
against her were resolved, and she denied that she was obsessed 
with her former boyfriend. Laurie also denied that she left her 
children unfed, unattended, or without proper supervision. 
Laurie claimed that unkempt conditions and an obvious scarcity 
of food, shown by photographic evidence, were atypical of the 
general condition of her household. Laurie asserted that her ex- 
husband’s failure to make timely child support payments caused 
her family financial distress, but she denied that her home or 
parenting habits were so deficient that her children were with- 
out proper care. 

Laurie’s protestations notwithstanding, the juvenile court 
found the allegations in the petition to be true. In an order dated 
January 7, 1994, the juvenile court adjudged Laurie’s children 
in need of assistance, through no fault of Laurie, pursuant to 
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Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1993). The juvenile 
court continued the children’s custody in DHHS, and the chil- 
dren remained in their foster care placement with Tim and Pam. 

In a disposition order dated February 4, 1994, the juvenile 
court ordered Laurie to obtain mental health treatment. Case 
plans recommended by DHHS were apparently adopted by the 
court, although these plans are not in the record. The numerous 
orders from periodic review hearings indicate the court’s con- 
tinuing concern about Laurie’s mental health. In a review hear- 
ing order dated April 25, 1995, the juvenile court ordered 
DHHS to provide an updated case plan, unless it filed a motion 
or petition to terminate Laurie’s parental rights. This is the first 
reference in the record to potential termination of Laurie’s 
parental rights. 

At some point between April 25 and August 29, 1995, the 
State requested termination of Laurie’s parental rights, and the 
court appointed a guardian ad litem for Laurie, in addition to 
her court-appointed counsel. Neither the State’s petition for ter- 
mination nor the order appointing a guardian ad litem for Laurie 
is in the record. We infer the occurrence of these events based 
upon orders in the record which note Laurie’s appearance at a 
hearing with her counsel and her guardian ad litem, as well as 
an order dated November 15, 1995, resulting from an unfin- 
ished trial on the State’s request to terminate Laurie’s parental 
rights. 

We cannot discern from the record if the basis claimed for 
termination was Laurie’s neglect of her children, her mental 
illness manifested in the delusional thinking described by Dr. 
Curran, or another basis such as out-of-home placement. The 
record also fails to contain a complete bill of exceptions from 
the unfinished November 15, 1995, termination trial. The 
November 15 order entered in connection with these proceed- 
ings recites that Laurie, her counsel, and her guardian ad litem 
were present at trial, as well as counsel for the State; the 
guardian ad litem for Laurie’s children; a DHHS representative; 
Tim and Pam, the foster parents; and Don C. and his counsel. 
The November 15 order states that after the State presented evi- 
dence to support termination of Laurie’s parental rights, the 
State requested continuance of the trial, with the agreement of 
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all parties. The county court, sitting as a juvenile court, granted 
the continuance and noted that “[i]n the interim all parties 
agreed to the filing of a Guardianship for the juveniles, with 
Pam and Tim [C.] to serve as Guardians with no restrictions 
with the exception that Laurie [C.] could petition for and be 
allowed visitation with the children only under certain condi- 
tions[.]” (Emphasis supplied.) The November 15 order set forth 
conditions for Laurie’s visitation, including her participation in 
mental health treatment and proof that the visits were in the 
children’s best interests. 

Nearly a year later, on October 21, 1996, Tim and Pam filed 
a petition in the same county court, not sitting as a juvenile 
court, for appointment as the children’s legal guardians. The 
same county court judge who had presided over the juvenile 
court proceedings regarding termination of Laurie’s parental 
rights conducted a hearing on the guardianship petition on 
November 13. Tim and Pam were present at the hearing with 
their counsel; Laurie appeared alone. The county court judge 
appointed Tim and Pam as guardians of Laurie’s children with- 
out permitting Laurie to state her position on the guardianship. 
With the aid of her counsel from the juvenile court case, Laurie 
subsequently filed an objection to the guardianship in the pro- 
bate court on November 18. 

The court order which set Laurie’s objection to the appoint- 
ment of a guardian in the guardianship case for hearing on 
February 19, 1997, scheduled the hearing dually in the 
guardianship case as well as the juvenile case. At that hearing, 
Laurie claimed the consent she gave for the guardianship dur- 
ing the unfinished juvenile court termination trial in 1995 was 
ineffective because her consent was coerced by her court- 
appointed counsel and her guardian ad litem. Laurie further tes- 
tified that although she was present at the first guardianship 
hearing in county court, she did not object to the county court’s 
appointment of Tim and Pam as guardians because she had 
appeared without counsel, she had not had an opportunity to 
meaningfully consult with counsel, and she did not know she 
was allowed to object at the hearing. 

Laurie’s guardian ad litem from the juvenile court case testi- 
fied as a witness in the hearing on February 19, 1997. He 


IN RE INTEREST OF JUSTIN C. ET AL. 257 
Cite as 7 Neb. App. 251 


asserted the attorney-client privilege to prevent his testimony 
regarding his conversations with Laurie, but the court ruled that 
the privilege did not apply. Laurie’s guardian ad litem then tes- 
tified that he did not coerce Laurie’s consent to the guardian- 
ship and that he felt that the guardianship was in Laurie’s best 
interests because of her agreement in the unfinished juvenile 
court termination case that if she consented to a guardianship, 
the State would not further pursue termination of Laurie’s 
parental rights. 

After this testimony, the children’s guardian ad litem from 
the juvenile court case requested that Laurie’s juvenile court 
guardian ad litem, who had just testified, should be appointed 
as Laurie’s guardian ad litem in the guardianship case as well. 
Laurie’s counsel did not object, and the judge granted the 
motion. The court also took “judicial notice” of all of the juve- 
nile court and guardianship case files and evidence involving 
Laurie’s four children. No counsel objected to the court’s tak- 
ing of “judicial notice” of these files, a matter about which we 
comment later in this opinion. 

In a written order filed on May 22, 1997, in the guardianship 
case, the court appointed Tim and Pam as temporary guardians 
of Laurie’s children, pending a hearing in which Laurie could 
cross-examine witnesses and present her own evidence regard- 
ing the guardianship. The record does not show that this order, 
or one substantially like it, was filed in the separate juvenile 
court case. 

On August 20, 1997, the county court, hearing the guardian- 
ship case, convened another hearing regarding Tim and Pam’s 
guardianship petition. Laurie was present with her counsel from 
the juvenile court case and her guardian ad litem. For the sake 
of completeness, we note that the same lawyer appeared on 
Laurie’s behalf during the juvenile and guardianship proceed- 
ings, although the record does not indicate when this attorney 
was actually appointed to represent Laurie in the guardianship 
proceedings. Tim and Pam’s counsel was present, the guardian 
ad litem appointed for the children in the juvenile court case 
was present, and the State’s counsel also appeared. Before any 
evidence was adduced, the court announced that, with the 
agreement of all counsel, it would again take “judicial notice” 
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of all evidence previously adduced in the juvenile court and 
guardianship cases concerning Laurie’s children. The extent of 
matters “judicially noticed” is not reflected in the record on 
appeal. 

At the August 20, 1997, guardianship hearing, Laurie admit- 
ted that she did not complete the mental health treatment 
ordered by the juvenile court, because she did not feel she 
needed it. Laurie stated that she did not know what guardian- 
ship procedures were but that she believed the instant probate 
hearing was for “where my kid’s [sic] home is going to be is 
how I understand it.” 

In a written statement, Don, the children’s father, stated that 
he consented to the guardianship. Justin and Sandra, Laurie’s 
two eldest children, testified that they desired the guardianship 
and that they wanted to live with Tim and Pam. Justin testified 
that Laurie had not visited the children for several years, even 
though they lived with Tim and Pam across the street from 
Laurie. A DHHS worker testified that Laurie was consistently 
uncooperative in the case plans adopted by the juvenile court. 
The worker felt that direct contact between Laurie and her chil- 
dren was unwise because Laurie “emotionally victimized” the 
children. This worker also testified that since Justin, Sandra, 
Ross, and Jamie were placed in foster care with Tim and Pam, 
the children had made good progress in almost every respect. 

During this hearing, the trial judge had to repeatedly admon- 
ish Laurie to not interrupt and confront the witnesses. After she 
was threatened with contempt of court, Laurie’s verbal out- 
bursts abated. 

In an order filed September 3, 1997, the county court, in the 
guardianship case, appointed Tim and Pam as permanent 
guardians of Laurie’s children. The record does not indicate 
whether this order, or one like it, was filed in the separate juve- 
nile court case. Laurie appeals. 


ASSIGNMENTS OF ERROR 
Laurie asserts that the county court lacked jurisdiction to 
appoint Tim and Pam as legal guardians for Laurie’s children 
and that if the county court had jurisdiction, the guardianship 
was unjustified because there was no evidence that Laurie’s 
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parental rights were terminated or suspended by prior court 
orders, or prior or current circumstances. 


STANDARD OF REVIEW 
[1,2] A proceeding for appointment of a guardian in a probate 
matter is reviewed on appeal for error on the record. In re 
Guardianship of Zyla, 251 Neb. 163, 555 N.W.2d 768 (1996). 
On questions of law, an appellate court has an obligation to 
reach its own conclusions independent of those reached by the 
lower courts. Id. 


ANALYSIS 

Laurie claims that the county court was without jurisdiction 
to appoint Tim and Pam as guardians of Laurie’s four children 
in the guardianship case. We agree. 

The case In re Guardianship of Alice D. et al., 4 Neb. App. 
726, 548 N.W.2d 18 (1996), provides guidance in analyzing this 
claim. There, a grandfather with the support of DHHS peti- 
tioned in county court for guardianship of his minor grandchil- 
dren, all of whom were subject to pending juvenile court pro- 
ceedings. In prior juvenile court orders, legal custody of the 
children was awarded to DHHS, which placed the children in 
foster care with their grandfather. The children were doing well, 
and their mother and DHHS supported the grandfather’s 
guardianship. However, the court refused to appoint the grand- 
father as the children’s guardian, inter alia, for lack of notice to 
all parties. On appeal, this court dismissed the appeal for the 
reason that the court lacked jurisdiction and further noted that 
the court’s orders therein were ineffective. 

[3,4] The concern expressed in In re Guardianship of Alice 
D. et al. about a county court’s appointment of a guardian for 
children already in the legal custody of DHHS by virtue of prior 
juvenile court orders is on point with the case at bar. Neb. Rev. 
Stat. § 43-285(1) (Cum. Supp. 1996) indicates, in pertinent part, 
that when the court awards the care and custody of a juvenile to 
DHHS, “the juvenile shall, unless otherwise ordered, become a 
ward and be subject to the guardianship of the department . . . 
to whose care he or she is committed.” (Emphasis supplied.) 
Consistent with the reasoning set forth in Jn re Guardianship of 
Alice D. et al., we hold that when custody of a child has been 
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awarded by a juvenile court to DHHS, appointment of a sepa- 
rate guardian for the child by a county court while the juvenile 
court case is proceeding creates a needless, perhaps harmful, 
procedure and the county court acquires no jurisdiction of the 
guardianship proceeding. 

In connection with an analysis of the juvenile and probate 
statutes, this court stated in In re Guardianship of Alice D. et 
al., 4 Neb. App. at 731, 548 N.W.2d at 22: 

If the juvenile court already has appointed a guardian, it is 
difficult to articulate a reason why the welfare and best 
interests of the minors would be served by the appoint- 
ment of another guardian. If one considers the powers and 
duties that are placed upon a [probate] guardian of a minor 
by Neb. Rev. Stat. § 30-2613 (Reissue 1995), the powers 
and duties of the guardian appointed by the probate court 
would clearly conflict with the powers and duties of 
[DHHS] as guardian under juvenile court proceedings. . . . 

Even if the person or entity appointed guardian of a 
minor is the person or entity to whom the juvenile court 
has awarded custody, the situation is just as bad or worse 
because such persons or entities could be subject to 
supervision by two separate courts concerning their 
responsibilities. 

In the case at bar, counsel for Tim and Pam requested not 
only that the county court make a guardianship appointment in 
the guardianship case but also that it order that the children “be 
terminated from the care, custody, and control of the [DHHS].” 
We opined in In re Guardianship of Alice D. et al. that “it seems 
clear that [DHHS] should not be allowed to use the probate 
court as a means of ignoring the juvenile court, and we are con- 
fident that the Legislature did not intend for the probate court to 
interfere with the juvenile court’s work.” 4 Neb. App. at 733, 
548 N.W.2d at 23. Thus, we concluded in In re Guardianship of 
Alice D. et al., that the county court did not have jurisdiction in 
a guardianship case to order a guardianship of the juveniles who 
were already wards of DHHS in a separate juvenile proceeding. 

For the sake of completeness, we note that Tim and Pam and 
the guardian ad litem for the children in the case at bar argue on 
appeal that In re Guardianship of Alice D. et al. is distinguish- 
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able because in the instant case the same county judge presided 
over both the juvenile and guardianship cases, whereas in In Re 
Guardianship of Alice D. et al., which arose in Lancaster 
County, there were two different judges involved, one from the 
separate juvenile court and one from the county court. The argu- 
ment advanced is that the opportunity for confusion and incon- 
sistent rulings from the two courts was greater in In re 
Guardianship of Alice D. et al. than in the present case. We do 
not agree. 

We have recited the factual background of the instant case in 
detail above. Because we dismiss the appeal, we do not belabor 
the hazards engendered by proceeding in two actions at once, 
regardless of whether or not before the same trial judge. 
However, the record in the instant case demonstrates, inter alia, 
that the court in the guardianship case “judicially noticed” a 
body of proceedings from the juvenile case, the breadth of 
which is unknowable on appeal and which technique has been 
criticized, especially in juvenile cases. See, e.g., In re Interest of 
J.H., 242 Neb. 906, 497 N.W.2d 346 (1993); In re Interest of 
L.H. et al., 241 Neb. 232, 487 N.W.2d 279 (1992); In re Interest 
of C.K., L.K., and G.K., 240 Neb. 700, 484 N.W.2d 68 (1992); 
In re Interest of N.M. and J.M., 240 Neb. 690, 484 N.W.2d 77 
(1992); In re Interest of Tabitha J., 5 Neb. App. 609, 561 
N.W.2d 252 (1997). Counsel serving as guardians ad litem were 
caused to perform several arguably inconsistent roles due 
to their appearances in both cases. See Betz v. Betz, 254 Neb. 
341, 575 N.W.2d 406 (1998). See, also, Neb. Rev. Stat. 
§ 43-272.01(2)(e) (Cum. Supp. 1996). The procedure which 
evolved in the guardianship case was confusing at best and 
lacked due process at worst. We find that In re Guardianship of 
Alice D. et al. is applicable to a case in which the same county 
judge hears both the juvenile and guardianship cases. 


CONCLUSION 
We dismiss this cause for lack of jurisdiction, but we note 
that the order of the county court purporting to appoint Tim and 
Pam as guardians is ineffective and is hereby vacated. 
APPEAL DISMISSED. 
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Directed Verdict. A trial court should direct a verdict as a matter of law only when 
the facts are concéded, undisputed, or such that reasonable minds can draw but one 
conclusion therefrom. 

. The party against whom the verdict is directed is entitled to have every con- 
troverted fact resolved in his or her favor and to have the benefit of every inference 
which can reasonably be drawn from the evidence. 

___.. If there is any evidence which will sustain a finding for the party against whom 
a motion for directed verdict is made, the case may not be decided as a matter of law. 
Attorney and Client: Negligence: Proximate Cause: Proof. In legal malpractice 
cases, the plaintiff must prove the following: (1) the attommey’s employment, (2) the 
altommey’s neglect of a reasonable duty, and (3) that such negligence resulted in and 
was the proximate cause of loss to the client. 

Attorney and Client: Negligence: Proof. In a legal malpractice case, the negligence 
of counsel must affect the viability of the client’s interest and be shown to do so. 
Attorney and Client: Negligence: Expert Witnesses: Proof. In malpractice actions 
against attomeys, expert evidence is generally required to establish the attorney’s 
breach of the standard of care. However, expert testimony regarding the status of the 
law is $ generally icfelevant and inadmissible. 

___i___i__: ___. Because an attomey performs professional services, it fol- 
lows that expert testimony is generally required to prove a deviation from the stan- 
dard of care and damages occasioned thereby in legal malpractice cases except in 
those cases where no expert is required due to common knowledge. 

Trial: Evidence: Appeal and Error. Admission or exclusion of evidence is a mat- 
ter for the discretion of the trial court, whose ruling on an evidential question will be 
upheld unless such ruling constitutes an abuse of discretion. 

Evidence: Appeal and Error. An erroneous evidentiary ruling excluding evidence 
is not grounds for reversal where such nuling does not prejudice the party offering 
such evidence. 

Trial: Expert Witnesses, An expert may testify about a reasonable and probable out- 
come at trial. 

Modification of Decree: Alimony: Good Cause: Service of Process. Generally, an 
order for alimony may be revoked or modified for good cause shown, unless amounts 
have accrued prior to the date of service of process on a petition to modify. 
Modification of Decree: Alimony: Good Cause. Good cause is demonstrated by a 
material change in circumstances which was not within the contemplation of the par- 
ties at the time of the decree or did not result from the mere passage of time. 
Divorce: Property Division. Neb. Rev. Stat. § 42-366(8) (Reissue 1993) provides 
that the court shall include as part of the marital estate, for purposes of the division 
of property at the time of dissolution, any pension plans, retirement plans, annuities, 
and other deferred compensation benefits owned by either party, whether vested or 
not vested. 
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Appeal from the District Court for Douglas County: JOSEPH 
S. TroiA, Judge. Affirmed. 


David Geier, of Healey & Wieland Law Firm, for appellant. 


John R. Douglas and Terry J. Grennan, of Cassem, Tierney, 
Adams, Gotch & Douglas, for appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwin, Judges. 


MILLER-LERMAN, Chief Judge. 

In this legal malpractice action, Beverly J. Wood (Beverly) 
appeals from an order of the district court dismissing her suit 
against McGrath, North, Mullin & Kratz, P.C. (McGrath). The 
legal malpractice action related to the professional advice of 
one of McGrath’s attorneys, Timothy J. Pugh (Pugh). At the 
malpractice trial, Beverly attempted to prove that Pugh had neg- 
ligently represented her in a dissolution action against her for- 
mer husband, Jacob Wood (Jacob), which action was concluded 
by a settlement and decree. On appeal, Beverly argues that the 
district court erred in directing a verdict in McGrath’s favor and 
that the trial court erred in failing to allow her to present certain 
evidence at the malpractice trial. For the reasons set forth 
below, we affirm. 


BACKGROUND 
Marriage and Dissolution Action. 

Jacob and Beverly were married on August 25, 1973, and had 
two children, Joseph, born July 12, 1979, and David, born 
February 22, 1983. Jacob and Beverly were divorced by decree 
of dissolution dated July 1, 1991. On that date, the trial court 
found that a “Property Settlement & Custody Agreement” 
(Agreement) entered into by the parties was not unconscionable 
and approved such Agreement. Both Jacob and Beverly were 
represented by counsel at the time they signed the Agreement. 
Jacob was represented by Irving Epstein, and Beverly was rep- 
resented by Pugh. 

In the Agreement, Beverly was awarded custody of the chil- 
dren with reasonable visitation rights for Jacob. Jacob agreed to 
pay $1,600 per month in child support. In addition to child sup- 
port, Jacob agreed to provide “the cost of each child’s college 
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education, including tuition, room and board, books, and inci- 
dental fees in an amount at least equal to the charges then being 
assessed by the University of Nebraska-Lincoln for a Nebraska 
resident student.” Regarding these payments, Jacob agreed to 
pay for two school semesters per year per child so long as each 
child maintained full-time status and a “C” average. 

Jacob also agreed to pay Beverly alimony in the amount of 
$3,300 per month for a period of 72 months. Both parties 
agreed that “neither of them will seek a modification of the 
alimony award during the 72 month period after entry of 
Decree.” Of the $3,300 designated as alimony, a portion was 
attributable to a payout of the property settlement. 

In the Agreement, Jacob and Beverly each received (1) all 
personal clothing, jewelry, rings, and other personal items in his 
or her possession; (2) all checking accounts, savings accounts, 
and credit cards in his or her name; and (3) all household goods, 
furnishings, and personalty in his or her possession. 

Jacob also received (1) a 1984 Buick automobile; (2) all cer- 
tificates of deposit with First National Bank of Omaha; (3) all 
accounts with Alex Brown & Company; (4) his 401(k) plan 
with Werner Enterprises, Inc. (Werner), Jacob’s employer at the 
time of the Agreement; (5) his IRA; (6) 26,901 shares of Werner 
stock; and (7) all of his vested and unvested stock options in 
Werner. 

Beverly received the following assets: (1) the family resi- 
dence; (2) cash in the amount of $28,000, to be paid by Jacob at 
the time of the entry of the decree; and (3) a lump sum property 
distribution in the amount of $180,000, payable at the rate of 
$2,500 per month for a period of 72 months with no interest. 

The Agreement provided that Jacob would pay Beverly’s 
attorney fees in the amount of $9,976.90 and contained other 
provisions which are not relevant to this appeal. 

Shortly after entry of the decree, in September 1991, Jacob 
was promoted to president of Werner, and his salary increased 
as a result. Pugh then filed an application to modify the decree, 
seeking an increase in child support and alimony, despite the 
clause in the Agreement prohibiting the modification of 
alimony within 6 years of the entry of the decree. The record 
shows that the parties tentatively entered into an agreement 
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before a hearing was held on Beverly’s application to modify 
and that in this agreement, Jacob agreed to pay Beverly an addi- 
tional $500 a month, including $250 for education expenses of 
his sons and another $250 per month which Beverly could use 
for her own higher education goals. The record shows that while 
Beverly initially accepted this agreement, she subsequently 
declined to adhere to it because although Jacob had agreed to 
pay Beverly’s attorney fees in connection with her application 
to modify, Jacob would not agree to pay other outstanding attor- 
ney fees Beverly had incurred. The record shows that Pugh 
withdrew as Beverly’s counsel when Beverly decided that she 
would not accept the extra $500 per month. Beverly then 
obtained new counsel, Paul Galter, who assisted Beverly in 
releasing her from this agreement. The record shows that 
because of this release, Jacob continued to pay the same amount 
of alimony and child support set forth in the parties’ July 1, 
1991, Agreement. 


Legal Malpractice Action. 

On November 8, 1996, Beverly filed a third amended petition 
against McGrath, alleging, inter alia, that the Agreement, which 
Pugh advised her to accept, was unfair and disproportionate to 
her best interests; that Pugh allowed her to accept less than her 
share of the marital estate; and that Pugh permitted and advised 
her to accept alimony conditions contrary to her best interests. 
Beverly alleged that Pugh had advised her that she was receiv- 
ing 40 percent of the marital estate, when in fact she received 
less than 30 percent of the marital estate. Beverly alleged that 
Pugh had failed to correctly calculate the marital estate in the 
Agreement because he did not include Jacob’s Werner stock 
options vesting after the dissolution and because he reduced the 
value of Jacob’s common stock in Werner by its potential capi- 
tal gains tax. Beverly also alleged that Pugh failed to adequately 
inform her concerning the provision in the Agreement preclud- 
ing modification of alimony. 

Beverly alleged that Pugh failed to advise her that she should 
reject the settlement proposal as unreasonable and take her case 
to trial. Beverly alleged that as a result of Pugh’s negligence, 
she suffered financial damage, and prayed for special and gen- 
eral damages and costs. 
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In its answer to Beverly’s third amended petition, McGrath 
admitted that Pugh had represented Beverly in her divorce, but 
denied that McGrath had deviated from the standard of care for 
attorneys in Omaha, Nebraska. 

The trial on Beverly’s malpractice claim was held on 
November 12 through 14, 1996. During trial, the trial court sus- 
tained a motion in limine that McGrath had filed prior to trial 
requesting that evidence of the current value of Jacob’s Werner 
stock not be allowed into evidence. 

At trial, Beverly attempted to prove that Pugh had committed 
malpractice by allowing her to enter into a property settlement 
agreement that was not fair and reasonable because (1) Jacob’s 
26,901 shares of Werner stock were undervalued because their 
value was decreased by their potential capital gains tax; (2) the 
marital estate included only Jacob’s Werner stock options which 
were vested at the time of the Agreement, and not Jacob’s 
unvested Werner stock options; and (3) the Agreement con- 
tained a clause prohibiting the modification of alimony for 6 
years after entry of the decree. 

At the malpractice trial, Beverly testified that she married 
Jacob in 1973 and that neither she nor Jacob had any money or 
property at that time, except for an older car owned by Jacob. 
Beverly testified that she graduated from high school and took 
a few art classes at Drake University. She testified that after she 
married Jacob, she worked outside of the home for 6 years until 
the parties had their first child and that she then stayed at home 
to care for their child. Beverly testified that after they were mar- 
ried, Jacob graduated from college with a degree in accounting, 
passed the CPA examination, and accepted a job at Werner in 
1983 or 1984. Beverly testified that Jacob was still employed at 
Werner at the time of the underlying divorce. 

The evidence shows that at the time of the underlying 
divorce, Jacob owned 26,901 shares of Werner stock and certain 
stock options entitling Jacob to purchase Werner stock at some 
future point in time at a fixed price. At the time of the underly- 
ing divorce, Jacob had the right to acquire 24,500 shares which 
had vested before the decree and the right to acquire 32,000 
more shares which were to vest after the decree. The record 
shows that the vested stock options were considered part of the 
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marital estate in the settlement negotiations but that the 
unvested stock options were not. The record also shows that 
Jacob could exercise these options only if he remained 
employed with Werner. 

At the malpractice trial, Beverly attempted to show both that 
Jacob exercised all of his Werner stock options by the end of 
1993 and the profit that Jacob had received from these transac- 
tions. After McGrath made an objection, which the trial court 
sustained, Beverly submitted an offer of proof. In another offer 
of proof, Beverly showed that if she had received half of Jacob’s 
Werner stock on July 1, 1991, and held it until September 30, 
1996, the stock would have been worth $641,728 and Beverly 
would have received dividend income in the amount of 
$13,748.50, subject to income taxation on this stock for that 
period of time. 

Beverly testified that in the underlying divorce case, she was 
initially represented by Steven Lustgarten. Lustgarten testified 
at the malpractice trial that he represented Beverly from late 
1989 until February 1991; that he had contact with Beverly 65 
times during that period; and that he withdrew as Beverly’s 
counsel because she could not decide whether she wanted a 
divorce or a legal separation and because he felt that he could 
not arrange a settlement with which Beverly would be satisfied. 
Beverly acknowledged that she told Lustgarten that she was 
open to and willing to take cash in lieu of stock and stock 
options. Beverly testified that she subsequently hired Pugh to 
represent her in the underlying divorce. 

Beverly testified that she signed the Agreement on July 1, 
1991, after reading the Agreement over twice—first, outside of 
Pugh’s presence, and second, in Pugh’s presence at his insis- 
tence. Beverly testified that Pugh told her that she was receiv- 
ing approximately 40 percent of the marital estate and that she 
asked Pugh if this was the best they could do, to which Pugh 
responded that she would get anywhere from 35 to 50 percent 
of the marital estate if they went to trial. 

Beverly testified that Pugh did not discuss the different terms 
of the Agreement with her, including the provision precluding 
the modification of alimony for 6 years, and that she did not ask 
Pugh any questions about the Agreement after reviewing it. 
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Beverly testified that she realized that she was not receiving any 
shares of Werner stock, but that she signed the Agreement any- 
way because she felt like she had no other options. 

Beverly testified that she never told Pugh that she did not 
want to own Werner stock or that she was not interested in pos- 
sessing an interest in Werner stock options. Beverly testified 
that Pugh told her that Jacob would not enter into an agreement 
which would allow her to receive a portion of either his Werner 
stock or his Werner stock options. Beverly stated that Pugh indi- 
cated that both the stock and the stock options would have to be 
valued so that Beverly would receive her rightful portion of 
both in the form of cash. Beverly also testified that she told 
Pugh that she wanted to go to school for videography and that 
she might want to start her own business someday. Beverly tes- 
tified that she talked to her accountant 8 to 10 times while rep- 
resented by Lustgarten about whether she should take a portion 
of the Werner stock and stock options and that she continued to 
talk to her accountant about this decision during the time Pugh 
represented her. 

Beverly testified that Pugh failed to tell her (1) that the value 
of the Werner stock might not be reduced by its potential capi- 
tal gains tax if they went to trial; (2) that under Nebraska law, 
she might have received an interest in Jacob’s unvested stock 
options; and (3) that Nebraska statutes provide that alimony 
may be modified for good cause. Beverly testified that if Pugh 
had told her any of these things, she would not have signed the 
Agreement and would have insisted on going to trial. 

Beverly testified that Pugh never mentioned that she could go 
to trial if the settlement agreement was not good enough, that 
she was unaware that a trial date for the underlying divorce had 
been set, and that she had not received two documents entered 
into evidence showing that a trial date had been set in the 
divorce action. 

Beverly testified that at the time of the divorce, she was 
aware that the daughter of Werner’s chairman of the board and 
controlling stockholder disliked Jacob and that the daughter 
wanted Jacob’s job. Beverly testified that she told Pugh that the 
daughter disliked Jacob, but not that Beverly feared that Jacob 
might lose his job as a result. 
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Two expert witnesses who are attorneys, Galter and David 
Domina, testified on Beverly’s behalf. Both Galter and Domina 
testified that Pugh violated applicable standards of legal prac- 
tice (1) by reducing the value of Jacob’s Werner stock by its 
potential capital gains tax, because such taxes were not immi- 
nent; (2) by failing to include the unvested stock options in the 
marital estate, since Jacob became entitled to the options during 
the parties’ marriage; and (3) by including a provision prohibit- 
ing the modification of alimony in the Agreement. Both testi- 
fied that Pugh was negligent if he failed to explain to Beverly 
the law on these various matters and the consequences of these 
provisions and if Pugh failed to allow Beverly to make the ulti- 
mate decision as to whether or not to go to trial. 

Additionally, Galter testified that the tendency by the courts 
in the past 10 years in Nebraska has been to divide the marital 
estate in half; that Pugh should have advised Beverly of this 
fact; and that ultimately, Pugh should have advised Beverly to 
reject the settlement agreement and go to trial. Galter attempted 
to state what would have happened if the underlying divorce 
case had gone to trial, but McGrath objected, and the trial court 
sustained McGrath’s objection. In so doing, the trial court stated 
that an expert is not permitted to give an opinion as to what a 
specific judge would do in a specific case. In an offer of proof, 
Galter stated that if permitted to testify he would say that if 
Beverly had rejected the property settlement and the case had 
gone to trial, a trial judge would have split the parties’ marital 
estate in half, the value of the Werner stock would not have been 
reduced by the anticipated capital gains tax, and Jacob’s 
unvested stock options would have been considered part of the 
marital estate because they were earned during the parties’ mar- 
riage. Galter stated that a trial court would have awarded 
Beverly the marital home along with personal property in her 
possession, that the Werner stock and stock options would have 
been divided equally, and that the parties’ remaining assets 
would have been used to equalize the marital estate. Lastly, 
Galter stated that a trial court would not have included a provi- 
sion in the decree prohibiting the modification of alimony. 
Similarly, Domina was not allowed to state what the outcome at 
a trial would have been if Beverly had rejected the Agreement 
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and gone to trial, but Beverly did not submit an offer of proof 
regarding Domina’s proposed testimony. Domina did testify, 
however, that a lawyer observing the appropriate standard of 
care and representing Beverly in the underlying divorce would 
have striven for an equal division of assets regardless of the fact 
that Jacob was the primary income earner. 

Pugh testified that he is a member of and a shareholder in 
McGrath, that he was admitted to the bar in 1970, and that he 
has practiced law in Omaha since that time. Pugh testified that 
he became involved on February 28, 1991, in representing 
Beverly in the underlying dissolution action and that he had his 
first meeting with Beverly on April 8, 1991, to review financial 
information pertaining to Jacob and Beverly’s divorce. Pugh 
testified that, subsequently, in a letter dated April 17, 1991, he 
wrote to Beverly advising her that the Werner stock should be 
split equally and that she should collect a portion of Jacob’s 
unvested stock options as they vested. Pugh testified that after 
Beverly received this letter, he met with Beverly and her 
accountant and that the three of them determined that Beverly 
would be better off pursuing a cash settlement rather than 
obtaining stock or stock options, because if Beverly received 
stock she would probably be forced to sell it to obtain cash and 
would have to pay capital gains tax at the rate of 34.9 percent. 
Pugh testified that he thought it would be better for Beverly to 
take cash and for security spread out such payments over time 
because Beverly was short on cash. Pugh testified that in the 
course of settlement, Jacob insisted on keeping the Werner 
stock and stock options. Pugh opined that they would have had 
to go to trial if Beverly had insisted on receiving a portion of the 
Werner stock and stock options. 

Pugh testified that the provision in the Agreement which 
stated that alimony could not be modified for 6 years after entry 
of the decree was placed into the Agreement at the last minute 
and that he discussed the provision with Beverly, including 
what it meant and how it would affect her. Pugh testified that he 
agreed to this provision on Beverly’s behalf only because 
Beverly told him that Jacob could lose his job and that such a 
provision would protect Beverly in the event this occurred. 
Pugh testified that he discussed every provision of the 
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Agreement with Beverly and that anytime there was a change, 
he would call and speak to her about it. 

At the close of Beverly’s evidence, McGrath moved for a 
directed verdict and dismissal of Beverly’s petition. The trial 
court sustained McGrath’s motion on the issue of the valuation 
of Jacob’s Werner stock and its reduction in value by the antic- 
ipated capital gains tax and on the issue of the exclusion in the 
Agreement of the unvested Werner stock options. At this point 
in the trial, the trial court declined to direct a verdict in 
McGrath’s favor on the questions of whether Pugh adequately 
advised Beverly as to the provision in the Agreement preclud- 
ing the modification of alimony and as to whether or not 
Beverly should have taken cash instead of stock. 

McGrath then presented evidence. Epstein testified that the 
Werner stock was properly valued for settlement at its market 
value minus any potential capital gains tax. Epstein testified 
that he insisted upon the clause prohibiting the modification of 
alimony, but did not state why. Epstein stated that he took the 
position in the underlying divorce that Beverly would be enti- 
tled to only one-third of the marital estate because Jacob was 
working long hours and making the money. Epstein stated that 
the Agreement was favorable for Beverly in several respects: 
first, because Jacob agreed to provide a college education for 
his sons, which in Epstein’s opinion would not have been 
ordered by the district court at trial; and second, because Jacob 
agreed to pay for Beverly’s attorney fees, which were approxi- 
mately $10,000. 

Joseph Meusey, an attorney, also testified on Pugh’s behalf. 
Meusey testified that in his experience, courts and lawyers nor- 
mally value stock ‘net of capital gains tax.” He also testified 
that in his opinion, Jacob was entitled to a larger share of the 
marital estate because Jacob generated the cash flow. Meusey 
testified that in his opinion, the Agreement was fair and reason- 
able and that in his opinion, Pugh met the standard of care in 
representing Beverly. Additionally, Meusey testified that 
Beverly received several items in the Agreement that she would 
not have received if the parties had gone to trial, including 
Jacob’s promise to pay for the boys’ college expenses and his 
agreement to pay approximately $10,000 of Beverly’s attorney 


272 7 NEBRASKA APPELLATE REPORTS 


fees. Meusey also stated that Beverly benefited from the provi- 
sion which precluded the modification of alimony, since 
Beverly would still receive alimony if Jacob lost his job, and 
that Beverly benefited because the parties’ residence, which 
was awarded to her, was valued at $160,000 in the settlement 
negotiations even though Beverly thought it was worth approx- 
imately $200,000. 

At the close of the evidence, the trial court granted 
McGrath’s motion for a directed verdict, stating that Beverly 
had failed to prove that she had been damaged either by taking 
cash instead of stock or by the provision precluding the modifi- 
cation of alimony. The trial judge stated that Pugh’s actions did 
not constitute malpractice, because Beverly received approxi- 
mately 40 or 45 percent of the parties’ marital estate, an amount 
well within the realm of what Beverly would have received if 
she had decided to go to trial. 

Beverly appeals. 


ASSIGNMENTS OF ERROR 

On appeal, Beverly contends that the trial court erred in (1) 
refusing to receive into evidence expert testimony concerning 
the reasonable and probable result in the underlying divorce 
case had that case gone to trial, (2) granting McGrath’s motion 
‘for a directed verdict, (3) refusing to receive evidence showing 
that Jacob had exercised all of his Werner stock options after 
entry of the decree and the ultimate profits Jacob received from 
this disposition, (4) refusing to allow her expert to testify as to 
the current value of the Werner stock which Beverly claims she 
would have received in the underlying divorce case had the case 
gone to trial, and (5) refusing to receive into evidence expert 
testimony showing the dividends Beverly would have received 
if she had received the above-mentioned stock in the divorce. 


STANDARD OF REVIEW 
[1] A trial court should direct a verdict as a matter of law 
only when the facts are conceded, undisputed, or such that rea- 
sonable minds can draw but one conclusion therefrom. McWhirt 
v. Heavey, 250 Neb. 536, 550 N.W.2d 327 (1996). 
[2,3] The party against whom the verdict is directed is enti- 
tled to have every controverted fact resolved in his or her favor 
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and to have the benefit of every inference which can reasonably 
be drawn from the evidence. McWhirt, supra. If there is any evi- 
dence which will sustain a finding for the party against whom 
the motion is made, the case may not be decided as a matter of 
law. Id. 


ANALYSIS 
Necessity of Expert Testimony. 

Beverly contends that the trial court erred in granting 
McGrath’s motion for a directed verdict and dismissing her 
malpractice action against McGrath. McGrath argues that the 
trial court properly granted its motion for a directed verdict at 
the close of all of the evidence. 

Beverly contends that the trial court erred in granting a 
directed verdict because the evidence she produced at the mal- 
practice trial proved that she did not receive a reasonable share 
of the marital estate due to legal malpractice. Specifically, 
Beverly contends that Pugh committed malpractice by causing 
her to enter into a settlement that was unreasonable because of 
(1) the manner of the valuation of Jacob’s shares of Werner 
stock in the Agreement, (2) the manner of the valuation in the 
Agreement of Jacob’s Werner employee stock option rights, and 
(3) the provision in the Agreement prohibiting the modification 
of alimony for 6 years after entry of the decree. 

[4,5] In legal malpractice cases, the plaintiff must prove the 
following: (1) the attorney’s employment, (2) the attorney’s 
neglect of a reasonable duty, and (3) that such negligence 
resulted in and was the proximate cause of loss to the client. 
Baker v. Fabian, Thielen & Thielen, 254 Neb. 697, 578 N.W.2d 
446 (1998); McWhirt v. Heavey, supra; Sports Courts of Omaha 
v. Brower, 248 Neb. 272, 534 N.W.2d 317 (1995). The negli- 
gence of counsel must affect the viability of the client’s interest 
and be shown to do so. Staman v. Yeager & Yeager, 238 Neb. 
133, 469 N.W.2d 532 (1991). 

[6] This court is aware that it has been widely held that in 
malpractice actions against attorneys, expert evidence is gener- 
ally required to establish the attorney’s breach of the standard 
of care. Annot. 14 A.L.R. 4th 170 (1982). In Baker, supra, filed 
after oral argument in the present case, the Nebraska Supreme 


274 7 NEBRASKA APPELLATE REPORTS. 


Court held, inter alia, that expert testimony regarding the status 
of the law is generally irrelevant and inadmissible, relying on 
Sports Courts of Omaha, supra. 

Generally, in Nebraska, in professional negligence cases, 
the issue of whether a specific professional act or service demon- 
strates a lack of skill or knowledge or failure to exercise reason- 
able care is a matter that must be proved by expert testimony. 
See, e.g., Vilcinskas v. Johnson, 252 Neb. 292, 562 N.W.2d 57 
(1997) (medical malpractice); Overland Constructors v. Millard 
School Dist., 220 Neb. 220, 369 N.W.2d 69 (1985) (architectural 
malpractice). But see McVaney v. Baird, Holm, McEachen, 237 
Neb. 451, 466 N.W.2d 499 (1991) (holding that it was not nec- 
essary for plaintiff to offer expert testimony regarding standard 
of care where defendant attorney had testified as to standard of 
care and conduct that breached standard of care). 

[7] The Nebraska Supreme Court has said: “ ‘A professional 
act or service is one arising out of a vocation, calling, occupa- 
tion, or employment involving specialized knowledge, labor, or 
skill, and the labor or skill involved is predominantly mental or 
intellectual ....’ An architect performs professional services, as 
do lawyers, doctors, accountants, and investment advisers.” 
Overland Constructors, 220 Neb. at 229, 369 N.W.2d at 75. 
Although the Nebraska Supreme Court has not expressly stated 
that an expert’s testimony is required to support a professional 
negligence claim in a legal malpractice case on the issues of 
standard of care and alleged damages due to a breach thereof, 
because an attorney performs professional services, it follows 
that expert testimony is generally required to prove a deviation 
from the standard of care and damages occasioned thereby in 
legal malpractice cases except in those cases where no expert is 
required due to common knowledge. Boyle v. Welsh, 6 Neb. 
App. 931, 578 N.W.2d 496 (1998). As noted above, under 
Baker, supra, an expert’s testimony is not required regarding the 
issue of the status of the law. 


Exclusion of Expert Opinion Evidence Regarding Outcome 
of Dissolution Trial. 

Initially, we address Beverly’s argument that the trial court 
erred in refusing to receive into evidence her experts’ testimony 
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concerning the reasonable and probable result in the underlying 
divorce case had that case gone to trial. Beverly proffered this 
evidence, inter alia, to establish damages she allegedly incurred 
by settling the dissolution action rather than going to trial. 

[8,9] Admission or exclusion of evidence is a matter for the 
discretion of the trial court, whose ruling on an evidential ques- 
tion will be upheld unless such ruling constitutes an abuse of 
discretion. Getzschman v. Miller Chemical Co., 232 Neb. 885, 
443 N.W.2d 260 (1989). An erroneous evidentiary ruling 
excluding evidence is not grounds for reversal where such rul- 
ing does not prejudice the party offering such evidence. Koehler 
v. Farmers Alliance Mut. Ins. Co., 252 Neb. 712, 566 N.W.2d 
750 (1997). 

McGrath argues in its brief that the trial court did not err in 
prohibiting Beverly’s experts from rendering opinions as to how 
a “particular” judge would have ruled on the issues if the under- 
lying divorce had gone to trial. Brief for appellee at 28. Beverly 
notes in her brief, and the record confirms, that her experts 
attempted to show a likely trial outcome, not what a specific 
judge would do. Her experts were, in effect, offering evidence 
to establish how Beverly was damaged by signing the 
Agreement as compared to going to trial. After reviewing the 
record, we find that the trial court misperceived the law and 
erred in not allowing Beverly’s experts to state how the issues 
would have been resolved at trial if the parties had tried the 
underlying divorce action. However, this erroneous ruling did 
not harm Beverly. 

As outlined more fully below, had her experts been permitted 
to give their opinions as to the likely outcome at trial, Beverly’s 
showing of alleged damages due to settling rather than pro- 
ceeding to trial would have been in evidence. The exclusion of 
the expert opinions as to the result at trial generally did not prej- 
udice Beverly with respect to the nonmodification of alimony 
issue, because even viewing the evidence most favorably to 
Beverly, Beverly’s expert testified that even if the alimony pro- 
vision in the Agreement was modifiable, modification of the 
alimony in so short a period after the settlement raised a “sub- 
stantial issue of fact”; thus, Beverly did not show that she was 
damaged by the settlement provision, and McGrath was entitled 
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to a directed verdict on this issue. The exclusion of the expert 
opinions as to the result at trial did not prejudice Beverly with 
respect to the exclusion of the unvested stock options as a mar- 
ital asset and the reduction of the value of the Werner stock by 
potential capital gains taxes, because even viewing the evidence 
most favorably to Beverly, the law regarding these two issues 
was not settled in Nebraska in 1991. Therefore, Pugh did not 
breach the standard of care regarding advice on these issues in 
1991, and McGrath was entitled to a directed verdict on these 
issues. 

At trial, Beverly’s counsel asked both of her experts, Domina 
and Galter, to state generally what the result would have been in 
the underlying divorce had the parties gone to trial. McGrath 
objected to such testimony, and the trial judge sustained 
McGrath’s objections, stating that it was not proper for a wit- 
ness to testify as to what a “specific judge would do in a spe- 
cific case.” Beverly submitted an offer of proof in which Galter 
stated that if Beverly had rejected the property settlement and 
the underlying divorce had gone to trial, a trial court would have 
split the parties’ marital estate in half, the value of the Werner 
stock would not have been discounted by the potential capital 
gains tax, and Jacob’s unvested stock options would have been 
considered part of the marital estate and divided because the 
stock options were earned during the parties’ marriage. Galter 
stated that a trial court would have awarded Beverly the marital 
home along with the personal property in her possession, that 
the Werner stock and stock options would have been divided 
equally, and that the parties’ remaining assets would have been 
used to equalize the marital estate. Last, Galter stated that a trial 
court would not have included a provision in the decree pro- 
hibiting the modification of alimony. Beverly did not submit an 
offer of proof showing Domina’s opinion as to the outcome of 
a trial. 

[10] The law states generally that an expert may testify about 
a reasonable and probable outcome at trial. McWhirt v. Heavey, 
250 Neb. 536, 550 N.W.2d 327 (1996). See, generally, McLeod 
v, Fechtel, 821 F.2d 1388 (9th Cir. 1987); Reed v. Mitchell & 
Timbanard, P.C., 183 Ariz. 313, 903 P.2d 621 (Ariz. App. 
1995). It has been held elsewhere that evidence concerning 
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what a particular judge would have done is improper. Justice v. 
Carter, 972 F.2d 951 (8th Cir. 1992); Brust v. Newton, 70 Wash. 
App. 286, 852 P.2d 1092 (1993). See, also, Helmbrecht v. St. 
Paul Ins. Co., 122 Wis. 2d 94, 362 N.W.2d 118 (1985). 

In Nebraska, in McWhirt, supra, the Nebraska Supreme 
Court noted that a party properly established alleged damages 
due to settling rather than going to trial in a dissolution action, 
where the party offered evidence showing damages with rea- 
sonable certainty by comparing the obligations under the settle- 
ment with those obligations he would have incurred if the case 
had gone to trial. From McWhirt, we understand that evidence 
of a likely outcome at trial is admissible in a proper case. In the 
instant case, the trial court erred in excluding Beverly’s prof- 
fered expert testimony regarding an outcome at trial, which tes- 
timony would have gone to the issue of damages. However, this 
ruling did not harm Beverly, because as to the alimony issue, 
Beverly through her received expert testimony failed to estab- 
lish damages even if the Agreement had contained a modifiable 
alimony provision, and as to the issues of the unvested stock 
options and the valuation of the Werner stock, we conclude that 
as a matter of law Beverly’s attorney did not breach the standard 
of care and therefore, that the exclusion of evidence regarding 
alleged damages resulting from Pugh’s advice became unneces- 
sary. In sum, the trial court’s erroneous exclusion of expert tes- 
timony regarding an outcome at trial did not harm Beverly, as 
detailed more fully below, and Beverly’s assignment of error in 
this regard is unavailing in this appeal. 


Clause Prohibiting Modification of Alimony. 

Beverly argues that Pugh neglected his duty to her by failing 
to explain the provision in the Agreement which stated that nei- 
ther party would “seek a modification of the alimony award dur- 
ing the 72 month period after entry of Decree.” Beverly con- 
tends that Pugh failed to tell her that the law in Nebraska is that 
alimony can be modified for good cause and that if she had been 
aware of this, she would not have entered into the Agreement 
and would have gone to trial instead. McGrath does not specif- 
ically address this issue in its brief. The trial court found that 
Pugh was not negligent in accepting the nonmodification provi- 
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sion on Beverly’s behalf and directed a verdict on this issue in 
McGrath’s favor. We find that even if Pugh failed to explain to 
Beverly the law and the consequences of the provision in the 
Agreement prohibiting the modification of alimony, that even if 
the Agreement had provided for alimony which was not 
restricted by a nonmodification provision, and that even if the 
excluded expert testimony regarding a trial outcome generally 
had been received, Beverly through her received expert testi- 
mony failed to prove damages with reasonable certainty result- 
ing from the inclusion of the nonmodification provision in the 
Agreement. Therefore, the trial court’s ruling directing a verdict 
against Beverly, with regard to the adequacy of Pugh’s advice 
regarding the nonmodification of alimony, was not error. 

[11,12] Generally, an order for alimony may be revoked or 
modified for good cause shown, unless amounts have accrued 
prior to the date of service of process on a petition to modify. 
Neb. Rev. Stat. § 42-365 (Reissue 1993). Good cause is demon- 
strated by a material change in circumstances which was not 
within the contemplation of the parties at the time of the decree 
or did not result from the mere passage of time. Desjardins v. 
Desjardins, 239 Neb. 878, 479 N.W.2d 451 (1992). 

In support of her argument, Beverly refers to the comments 
of her expert, in which Beverly’s expert stated in an offer of 
proof that if the underlying divorce action had gone to trial, the 
trial court would not have included a provision in the Agreement 
prohibiting the modification of alimony. Beverly contends that 
if such a provision had not been included in the Agreement and 
she had filed an application to modify after Jacob received a 
promotion shortly after their divorce, she would have been suc- 
cessful in receiving an increase in Jacob’s alimony obligation. 
However, the actual testimony of Beverly’s expert at the mal- 
practice trial does not support Beverly’s contention. 

When Domina, Beverly’s only expert who testified on this 
subject, was asked about whether Jacob’s increase in income 
would constitute a material change that would lead to an 
increase in alimony, he stated that “that kind of change in that 
short a period of time would raise a substantial issue of fact that 
could be brought back to court in good faith for a decision by the 
court.” It is important to note that Domina was unable to state 
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that a trial court would increase Beverly’s alimony even if the 
decree did not preclude the modification of alimony. Domina 
stated that the material change in circumstance standard “is an 
amorphous standard that has to be judged case by case.” Domina 
stated that he was unaware of any cases in which the Nebraska 
appellate courts have stated that an increase in a spouse’s salary 
was necessarily a material change in circumstances justifying an 
increase in alimony. Domina stated that a court could go either 
way in deciding whether or not the increase in Jacob’s income 
was a material change in circumstances. 

Beverly’s expert testified on the modification of alimony 
issue and, in effect, testified that even if the alimony were mod- 
ifiable, its modification was in doubt. Based on the expert testi- 
mony admitted on her behalf, Beverly failed to prove with rea- 
sonable certainty that she was damaged by the inclusion of the 
nonmodification of alimony provision in the Agreement. We 
conclude that regardless of whether Pugh’s recommendation to 
include the nonmodification of alimony provision met the stan- 
dard of care, the trial court did not err in directing a verdict 
regarding the provision in the Agreement which prohibited 
either party from seeking to modify the alimony award within 6 
years of the entry of the decree, because according to Beverly’s 
expert, even if the alimony provision in the Agreement was 
modifiable, a modification of alimony in so short a time after 
the decree raised a substantial issue of fact, and that Beverly, 
therefore, was not damaged by the inclusion of the nonmodifi- 
cation provision. 


Unvested Stock Options. 

Beverly argues that Pugh committed malpractice by failing to 
advise her that if the underlying divorce had gone to trial, 
Jacob’s unvested stock options would have been included in 
valuing the marital estate. 

[13] Regarding the unvested stock options, Beverly argues 
that Pugh neglected his duty by failing to inform her of the fact 
that many states had addressed the issue of unvested stock 
options prior to 1991 and the fact that many states had con- 
cluded that such options are to be included when valuing a mar- 
ital estate. Beverly also relies on Neb. Rev. Stat. § 42-366(8) 
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(Reissue 1993), which provides in part, “The court shall include 
as part of the marital estate, for purposes of the division of prop- 
erty at the time of dissolution, any pension plans, retirement 
plans, annuities, and other deferred compensation benefits 
owned by either party, whether vested or not vested.” Beverly 
argues that unvested stock options are “deferred compensation” 
as defined under the statute and thus, that Jacob’s unvested 
Werner stock options should have been included in the marital 
estate. 

To support her position that unvested stock option rights are 
part of the marital estate, Beverly cites four cases from other 
jurisdictions but concedes that although “{[n]o Nebraska court 
decision spells out a method to divide such rights . . . their sim- 
ilarity to pension plans lends them to division in the same way 
as those plans are divided.” Brief for appellant at 25. 

McGrath notes that at the time of preparation of its brief, 
Nebraska had not specifically addressed the question of the 
inclusion of unvested stock options in a marital estate and that 
the law as it existed in 1991, when the parties entered into the 
Agreement, was that money or other property dependent upon a 
future event was not included within the marital estate. We con- 
clude that the law on the inclusion of unvested stock options in 
valuing a marital estate was generally unsettled in Nebraska at 
the time Jacob and Beverly entered into the Agreement in 1991. 
Because of this fact, as a matter of law, Pugh did not breach the 
standard of care or commit legal malpractice by failing to 
advise Beverly that if she had gone to trial, the trial judge would 
have included Jacob’s unvested stock options in the marital 
estate. Accordingly, even if Beverly’s excluded expert testi- 
mony regarding a trial outcome had been received, the directed 
verdict in McGrath’s favor on this issue at the legal malpractice 
trial was not error. Since oral argument of this case, the 
Nebraska Supreme Court has made clear that the status of the 
law is to be determined by the court as a matter of law without 
expert testimony. Baker v. Fabian, Thielen & Thielen, 254 Neb. 
697, 578 N.W.2d 446 (1998), relying on Sports Courts of 
Omaha vy. Brower, 248 Neb. 272, 534 N.W.2d 317 (1995). 

Our research shows that in 1991, the law concerning 
unvested pension rights was generally as follows: 
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Pension rights that have neither vested nor matured 
have been held not subject to equitable distribution. . . . 
It has been held that on the dissolution of a marriage, 
the wife is entitled to share in the husband’s nonvested 
pension rights to the extent such rights are attributable to 
his work during the period when the parties were married 
and living together; and in at least one jurisdiction 
[Nebraska] it is provided by statute that the court must 
include as part of the marital estate, for purposes of equi- 
table distribution, any pension plans, retirement plans, 
annuities, and other deferred. compensation benefits 
owned by either party, whether vested or not vested. 
24 Am. Jur. 2d Divorce and Separation § 906 at 890-91 (1983). 

As of 1991, the Nebraska Supreme Court had not held that 
unvested stock options constituted “deferred compensation” 
under § 42-366(8), nor had it held that unvested stock option 
rights were a marital asset without reliance on this statute. We 
are aware that in a case filed May 22, 1998, following oral argu- 
ment of this case, the Nebraska Supreme Court held that 
“unvested employee stock options and stock retention shares 
constitute marital property when accumulated and acquired dur- 
ing the marriage through the joint efforts of the parties.” 
Davidson v. Davidson, 254 Neb. 656, 662,578 N.W.2d 848, 855 
(1998). Our review of the literature, not repeated here, shows 
that other jurisdictions in 1991 were, and remain, split regard- 
ing whether or not unvested stock options are necessarily mari- 
tal assets. 

At best, the law in Nebraska concerning the inclusion of 
unvested stock options in valuing marital estates was unsettled 
at the time Jacob and Beverly entered into the Agreement. For 
this reason, we find that Pugh was not negligent in failing to 
advise Beverly that if the underlying divorce action had gone to 
trial, the trial court would have included Jacob’s unvested stock 
options in the marital estate and awarded Beverly a portion of 
these options. It has been stated, “Good faith tactical decisions 
or decisions made on a fairly debatable point of law are gener- 
ally not actionable under the rule of judgmental immunity.” 
Crosby vy. Jones, 705 So. 2d 1356, 1358 (Fla. 1998) (cases col- 
lected). See, also, Baker, supra; Martinson Mfg. Co., Inc. v. 
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Seery, 351 N.W.2d 772 (Iowa 1984) (holding that attorney is 
not liable for error in judgment on points of new occurrence or 
of doubtful construction, or for mistaken opinion on point of 
law which has not been settled by court of last resort and as to 
which reasonable doubt may be entertained by informed 
lawyers); Palmer v. Samuelsen, 124 Idaho 120, 856 P.2d 1287 
(Idaho App. 1993) (holding that where there is no decision by 
Idaho Supreme Court, attorney cannot be held liable in mal- 
practice suit for not informing client of untried theory of recov- 
ery); Halvorsen v. Ferguson, 46 Wash. App. 708, 735 P.2d 675 
(1986) (holding that apportionment theory which attorney 
allegedly failed to sufficiently emphasize while representing 
client involved uncertain and unsettled legal propositions and, 
being judgmental and tactical decision of attorney in conduct of 
litigation, was insufficient on which to base legal malpractice 
claim). 

Neither the statements by experts that they would have con- 
ducted litigation in an uncertain and unsettled legal area differ- 
ently nor the fact that a lawyer’s emphasis or choice of theory 
in an unsettled area is proved erroneous by subsequent court 
rulings constitutes, as a matter of law, the basis for a legal mal- 
practice action. Halvorsen, supra. It has also been stated: 

“Under the venerable error-in-judgment rule, if an attorney 
acting in good faith exercises an honest and informed dis- 
cretion in providing professional advice, the failure to 
anticipate correctly the resolution of an unsettled legal 
principle does not constitute culpable conduct. .. . In short, 
the exercise of sound professional judgment rests upon 
considerations of legal perception and not prescience.” 
Davis v. Damrell, 119 Cal. App. 3d 883, 889, 174 Cal. Rptr. 
257, 260-61 (1981). Furthermore, Pugh, upon exercise of 
informed judgment, was not obligated to give additional advice 
regarding the unsettled nature of relevant legal principles. See 
Crosby, supra. 

Therefore, based on the status of the law in 1991, the trial 
court did not err in directing a verdict in McGrath’s favor on the 
issue of Pugh’s advice regarding Jacob’s unvested stock options 
and their inclusion in or exclusion from the marital estate. This 
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result is not changed by the trial court’s incorrect ruling exclud- 
ing the expert testimony regarding an outcome at trial. Even if 
the trial court had allowed Beverly’s experts to opine on the 
result of this issue if the parties had gone to trial in the under- 
lying divorce, the jurisprudence on this issue was such that, as 
a matter of law, Pugh did not commit legal malpractice in con- 
nection with his advice regarding the treatment of the unvested 
stock options, and this issue is one for the court to decide with- 
out reliance on an expert’s opinion regarding the state of the 
law. See Baker v. Fabian, Thielen & Thielen, 254 Neb. 697, 578 
N.W.2d 446 (1998). 

Given our finding, we do not discuss Beverly’s assignment of 
error claiming that the trial court erred in refusing to receive evi- 
dence showing that Jacob later exercised all of his stock options 
after entry of the decree and the ultimate profits Jacob received 
from this disposition. See Kelly v. Kelly, 246 Neb. 55, 516 
N.W.2d 612 (1994) (holding that appellate court is not obligated 
to engage in analysis not needed to adjudicate controversy). 


Reduction of Value of Werner Stock by Potential 
Capital Gains Tax. 

Beverly argues that Pugh committed malpractice by failing to 
advise her that if the underlying divorce had gone to trial, the 
trial court would not have reduced the value of Jacob’s Werner 
stock by its hypothetical capital gains tax. Beverly argues that a 
significant body of law existed outside Nebraska before 1991 
which held that common stock should be valued for purposes of 
a marital estate without taking into consideration capital gains 
tax that may have to be paid in the future. Beverly contends that 
if Pugh had advised her that this non-Nebraska law existed and 
that the value of Jacob’s Werner stock may not have been 
decreased by its potential capital gains tax if the parties had 
gone to trial in the underlying divorce, she would have rejected 
the settlement offer which reduced by the amount of potential 
capital gains taxes the value of the stock to be given to Jacob 
and would have gone to trial. Beverly, therefore, claims that 
Pugh breached the standard of care and committed legal mal- 
practice in failing to correctly advise her of the foregoing 
jurisprudence. 
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McGrath responds that the law on this issue was unsettled in 

Nebraska in 1991 and that 
[a]n attorney who acts in good faith and in an honest belief 
that his advice and acts are well founded and in the best 
interest of his client is not answerable for mere error of 
judgment or for a mistake in a point of law which has not 
been settled by the court . . . and on which reasonable 
doubt may be entertained by well informed lawyers. 

Brief for appellee at 13. We agree with McGrath. 

This court has previously stated, “‘ ‘Counsel “is expected... 
to possess knowledge of those plain and elementary principles 
of law which are commonly known by well informed attorneys, 
and to discover those additional rules of law which, although 
not commonly known, may readily be found by standard 
research techniques.” ’” State v. McGurk, 3 Neb. App. 778, 789, 
532 N.W.2d 354, 363 (1995), quoting People v. McCary, 166 
Cal. App. 3d 1, 212 Cal. Rptr. 114 (1985). Our research shows 
that at the time Jacob and Beverly entered into the Agreement in 
July 1991, the Nebraska Supreme Court had not directly ruled 
on the propriety of reduction of stock value by the capital gains 
tax consequences upon distribution in a dissolution action. 
Compare Buche v. Buche, 228 Neb. 624, 423 N.W.2d 488 
(1988) (treating valuation of IRA for distribution purposes). 
This court is aware that the majority rule outside Nebraska was 
that although the tax consequences of any equitable distribution 
are a factor to be considered by the court, since disregarding the 
effect of taxes may result in an unrealistic and unjust result, “it 
has frequently been said that a court is not required to consider 
theoretical tax consequences of transactions that are not neces- 
sary or probable but merely conjectural.” 24 Am. Jur. 2d 
Divorce and Separation § 926 at 911 (1983). 

Specifically, the majority rule outside Nebraska in 1991 in 
marital dissolution cases was that in the absence of an antici- 
pated sale, the value of the stock should not be reduced by cap- 
ital gains tax. See, e.g., Ford v. Ford, 105 Nev. 672, 782 P.2d 
1304 (1989); Hovis v. Hovis, 518 Pa. 137, 541 A.2d 1378 
(1988); Mattox v. Mattox, 105 N.M. 479, 734 P.2d 259 (N.M. 
App. 1987); and Burkhart v. Burkhart, 169 Ind. App. 588, 349 
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N.E.2d 707 (1976). However, as of 1991, Nebraska had not 
specifically addressed this issue. 

As noted above in our treatment of the unvested stock option 
issue, relying on Crosby v. Jones, 705 So. 2d 1356 (Fla. 1998); 
Halvorsen v. Ferguson, 46 Wash. App. 708, 735 P.2d 675 
(1986); Davis v. Damrell, 119 Cal. App. 3d 883, 174 Cal. Rptr. 
257 (1981); the Nebraska case Baker vy. Fabian, Thielen & 
Thielen, 254 Neb. 697, 578 N.W.2d 446 (1998); and other sim- 
ilar cases, an attorney does not breach the standard of care when 
he or she gives advice in an unsettled area of the law or empha- 
sizes one theory over another in an unsettled area, even if sub- 
sequent court rulings prove that the attorney’s judgment was 
erroneous. Thus, in the instant case, notwithstanding the major- 
ity rule outside of Nebraska under which the value of stock dis- 
tributed in a dissolution action was not discounted by capital 
gains taxes in the absence of imminent sale, where the Nebraska 
Supreme Court had not adopted that theory, Pugh’s advice to 
accept a negotiated settlement discounting the value of the 
stock awarded to Jacob by capital gains taxes did not breach the 
standard of care. 

Therefore, the trial court did not err in directing a verdict in 
McGrath’s favor on the issue of the valuation of the Werner 
stock awarded to Jacob. This result is not changed by the trial 
court’s erroneous ruling excluding the expert testimony regard- 
ing an outcome at trial. Even if the trial court allowed Beverly’s 
experts to opine on the result of this issue if the parties had gone 
to trial in the underlying divorce, the status of the law is a mat- 
ter for the court to decide without reliance on experts, Baker, 
supra, and the jurisprudence on this issue is such that given the 
state of Nebraska law in 1991, Pugh did not commit legal mal- 
practice in connection with his advice regarding the treatment 
of the Werner stock. 


CONCLUSION 
We conclude that the trial court erred in excluding the testi- 
mony of Beverly’s experts regarding an outcome at a trial com- 
pared to the settlement agreement, but that the ruling did not 
harm Beverly. 
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We conclude that the district court properly entered a 
directed verdict in McGrath’s favor on the issue of the non- 
modification of alimony, the issue of the treatment of Jacob’s 
unvested stock options, and the issue of the valuation of the 
Werner stock. Accordingly, we affirm. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
v. ARVEN E. MALcoM, JR., APPELLANT. 
583 N.W. 2d 45 


Filed June 30, 1998. No. A-97-798. 


1. Effectiveness of Counsel: Proof. To sustain a claim of ineffective assistance of 
counsel, the defendant must show that (1) counsel’s performance was deficient and 
(2) such deficiency prejudiced the defendant. 

2. Lesser-Included Offenses: Jury Instructions: Evidence. The law in Nebraska con- 
ceming lesser-included offenses requires courts to engage in a two-step test to deter- 
mine whether a lesser-included offense instruction should be given: First, the court 
must determine whether the lesser crime is actually a lesser-included offense of the 
greater crime, which requires that the statutory elements of the lesser offense must be 
such that it is impossible to commit the greater offense without at the same time com- 
mitting the lesser offense; and second, the court must determine whether the evidence 
presented at trial provides a rational basis for the jury to return an acquittal on the 
greater offense, but a conviction on the lesser offense. 

3. Effectiveness of Counsel. To satisfy the prejudice prong of the ineffectiveness of 
counsel test, the defendant must demonstrate a reasonable probability that but for 
counsel’s deficient performance, the result of the proceeding would have been 
different. 

4, ___. In demonstrating ineffectiveness of counsel, it is not enough for the defendant 
to show that the errors claimed had some conceivable effect on the outcome of the 
proceeding, because virtually every act or omission of counsel would meet that test 
even though not every error which conceivably could have influenced the outcome 
undermines the reliability of the result of the proceeding. 

5. Jury Instructions. Jury instructions which essentially repeat the language of the 
Statute correctly state the law. 

6. Sentences: Appeal and Error. If a sentence is within the statutory limits, an appel- 
late court will not disturb the sentence absent an abuse of discretion by the sentenc- 
ing court. 


Appeal from the District Court for Dawson County: JOHN P. 
Murphy, Judge. Affirmed. 
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HANNON, IRWIN, and INBODY, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 


Arven E. Malcom, Jr., appeals from his conviction and 
sentence for first degree sexual assault, see Neb. Rev. Stat. 
§ 28-319(1)(c) (Reissue 1989). On appeal, Malcom challenges 
the effectiveness of his trial counsel, the jury instructions, and 
the sentence imposed by the district court. Finding no merit to 
any of Malcom’s assigned errors, we affirm. 


Il. BACKGROUND 

The events which gave rise to this case occurred on or about 
July 5, 1993. On the evening of July 4, a group of people, 
including several minors, gathered at Malcom’s home. Alcohol 
was served, fireworks were discharged, and the people sang 
karaoke. One of the minors at this party was Dani V., the victim 
in this case. According to the record, Dani V. was 15 years old, 
had quite a bit to drink, and became intoxicated. At some point 
during the evening, Dani V. lay down on a bed at Malcom’s 
home and fell asleep. 

While Dani V. slept on the bed, several other people were in 
the room, including Malcom. Dani V. apparently was awake at 
times and asleep at other times while the group of people were 
in the bedroom talking. At one point, somebody turned off the 
lights in the room. One witness testified, and Dani V. also 
asserted, that while the lights were off Malcom kissed Dani V. 
Dani V. eventually went back to sleep, and the group left the 
room. 

During the early morning hours of July 5, 1993, Malcom 
entered the bedroom where Dani V. was sleeping and began 
singing to her to wake her up. It is undisputed that after waking 
Dani V., Malcom engaged in sexual intercourse and cunnilingus 
with Dani V. several times. Dani V. testified that she was not a 
willing participant in the sex, but, rather, was unable to resist 
and was afraid. Malcom’s testimony at trial disputed this. 
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Malcom, who was 49 years of age at the time of this offense, 
was charged by information with first degree sexual assault on 
August 5, 1993. The information charged that Malcom “on or 
about the 5th day of July, 1993, [did] subject another person to 
sexual penetration and [Malcom] was nineteen years of age or 
older and the victim was less than sixteen years of age.” After a 
jury trial, Malcom was convicted of the charge and sentenced to 
10 to 30 years’ imprisonment. Malcom was sentenced on 
January 7, 1994. No direct appeal was filed subsequent to the 
conviction and sentencing. 

On February 19, 1997, Malcom filed an application for post- 
conviction relief. Malcom asserted that his trial counsel had 
been ineffective for failing to prosecute an appeal and for sev- 
eral other reasons associated with the trial of the case. On April 
29, the district court sustained Malcom’s application for post- 
conviction relief based on his claim that his counsel had been 
ineffective for failing to appeal the conviction and sentence. As 
a remedy, the court vacated the original sentence and ordered a 
resentencing hearing. On June 27, the court resentenced 
Malcom, again sentencing him to 10 to 30 years’ imprisonment. 
This timely appeal followed. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Malcom has assigned four errors which we con- 
solidate for discussion to three. First, Malcom asserts that his 
trial counsel was ineffective. Second, Malcom asserts that the 
district court gave prejudicial jury instructions. Third, Malcom 
asserts that the sentence imposed by the district court both 
immediately following his conviction and following the resen- 
tencing hearing was excessive and an abuse of discretion. 


IV. ANALYSIS 


1. ISSUES ON APPEAL 
The State asserts on appeal that Malcom should be precluded 
from raising any issues concerning his conviction in this appeal, 
because the appeal arises out of a resentencing hearing. As 
such, the State asserts that the only issue properly before us on 
appeal is the sentence Malcom received after the resentencing 
hearing. We disagree. 
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Our review of the record indicates that Malcom’s trial coun- 
sel failed to prosecute a direct appeal from his conviction and 
sentence. Subsequently, Malcom filed an application for post- 
conviction relief, asserting that this amounted to ineffective 
assistance of counsel. The district court agreed and sustained 
Malcom’s application on that basis. The court then vacated the 
original sentence, held a resentencing hearing, and sentenced 
Malcom to the same sentence as was originally imposed. It is 
apparent to us that the district court was using the resentencing 
as a means of renewing Malcom’s right to file a direct appeal. 
Although not dispositive, we note that in his motion Malcom 
requested that the court resentence him, “thereby permitting 
defendant to perfect his appeal.” Any other treatment of the 
court’s order would result in the court’s having sustained 
Malcom’s claim that he was improperly denied the right to 
appeal issues concerning his conviction and sentence, while 
providing no remedy except a new sentence identical to the 
original one. Because we decline to engage in such a con- 
Strained reading of the court’s actions, we will consider all of 
Malcom’s assigned errors on appeal. 


2. EFFECTIVENESS OF COUNSEL 

[1] Malcom first asserts that his trial counsel performed in an 
ineffective manner, denying him his right to effective assistance 
of counsel. See, U.S. Const. amend. VI; Neb. Const. art. I, § 11. 
Specifically, Malcom alleges that his trial counsel failed to 
object to various hearsay statements concerning the alleged sex- 
ual assault, failed to subject the State’s case to meaningful 
review, and repeatedly asked questions and elicited testimony 
concerning consent and mistake of age, indicating that consent 
and mistake of age were the defenses being presented, despite 
the court’s repeated instruction that neither constituted a valid 
defense to the charged offense. To sustain a claim of ineffective 
assistance of counsel, the defendant must show that (1) coun- 
sel’s performance was deficient and (2) such deficiency preju- 
diced the defendant. State v. Boppre, 252 Neb. 935, 567 N.W.2d 
149 (1997); State v. Turner, 252 Neb. 620, 564 N.W.2d 231 
(1997). 
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(a) Deficient Performance 

From our review of the record, we can ascertain that 
Malcom’s trial counsel apparently was proceeding under the 
belief that certain other sexual assault charges could have been 
lesser-included offenses to the charge of first degree sexual 
assault and that consent and mistake of age would be defenses 
to those lesser-included offenses. As a result, Malcom’s trial 
counsel did elicit testimony and question witnesses regarding 
those defenses. 

[2] The law in Nebraska concerning lesser-included offenses 
has undergone significant changes, as was discussed recently in 
State v. Al-Zubaidy, 253 Neb. 357, 570 N.W.2d 713 (1997). The 
law presently requires courts to engage in a two-step test to 
determine whether a lesser-included offense instruction should 
be given: First, the court must determine whether the lesser 
crime is actually a lesser-included offense of the greater crime, 
which requires that the statutory elements of the lesser offense 
must be such that it is impossible to commit the greater offense 
without at the same time committing the lesser offense; and sec- 
ond, the court must determine whether the evidence presented 
at trial provides a rational basis for the jury to return an acquit- 
tal on the greater offense, but a conviction on the lesser offense. 
State v. Williams, 243 Neb. 959, 503 N.W.2d 561 (1993). 

The statutory elements of first degree sexual assault as 
charged in the present case are (1) sexual penetration when (2) 
the actor is 19 years of age or older and (3) the victim is less 
than 16 years old. § 28-319(1)(c). We are unable to find any 
“lesser” offense the statutory elements of which are such that it 
is impossible to commit a first degree sexual assault as charged 
in this case without also committing the lesser offense. See, 
e.g., Neb. Rev. Stat. §§ 28-318(5) and (6) and 28-320 (Reissue 
1989) (second and third degree sexual assault require “contact,” 
which is defined as being for purpose of sexual arousal or grat- 
ification, while ‘‘penetration” need not be for arousal or gratifi- 
cation); Neb. Rev. Stat. § 28-320.01 (Cum. Supp. 1992) (sexual 
assault of child requires “contact” and victim must be 14 years 
old or younger). See, also, State v. Schmidt, 5 Neb. App. 653, 
562 N.W.2d 859 (1997) (noting that second degree sexual 
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assault is not lesser-included offense of forcible first degree 
sexual assault). 

Because the first element of the lesser-included offense test 
is not satisfied, it is apparent that Malcom’s trial counsel was 
wrong in proceeding to defend Malcom as if a lesser-included 
offense instruction could be feasible. The law of lesser-included 
offenses has been firmly established and well documented since 
the Supreme Court’s decision in State v. Williams, supra. See, 
State v. Al-Zubaidy, supra; State v. McBride, 252 Neb. 866, 567 
N.W.2d 136 (1997); State v. Null, 247 Neb. 192, 526 N.W.2d 
220 (1995); State v. Brock, 245 Neb. 315, 512 N.W.2d 389 
(1994); State v. Schmidt, supra; State v. Malone, 4 Neb. App. 
904, 552 N.W.2d 772 (1996); State v. Long, 4 Neb. App. 126, 
539 N.W.2d 443 (1995). We conclude that Malcom’s trial coun- 
sel performed deficiently when she refused to heed the trial 
court’s repeated warnings that consent or mistake of age is not 
a defense to the crime charged and that there are no lesser- 
included offenses. As such, we conclude that the first prong of 
the ineffectiveness of counsel test has been established in this 
case. 

(b) Prejudice 

[3,4] To satisfy the prejudice prong of the ineffectiveness 
test, the defendant must demonstrate a reasonable probability 
that but for counsel’s deficient performance, the result of the 
proceeding would have been different. State v. Boppre, 252 
Neb. 935, 567 N.W.2d 149 (1997). A reasonable probability is 
a probability sufficient to undermine the confidence in the out- 
come. Id. It is not enough for the defendant to show that the 
errors claimed had some conceivable effect on the outcome of 
the proceeding, because virtually every act or omission of coun- 
sel would meet that test even though not every error which con- 
ceivably could have influenced the outcome undermines the 
reliability of the result of the proceeding. Id. 

Our review of the record in this case indicates that the State 
produced testimony from two witnesses, besides the victim, 
who both testified that Malcom had spoken to them and had told 
them that he had “sex” with Dani V. This testimony, when read 
together with the testimony of the victim and other testimony 
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concerning the ages of the victim and Malcom, was sufficient to 
support the verdict and was not adduced through the deficient 
performance of Malcom’s counsel. Accordingly, there is evi- 
dence sufficient that it cannot be said, to a reasonable probabil- 
ity, that the result would have been different had defense coun- 
sel not performed deficiently. See id. 

In addition, although we did not specifically address coun- 
sel’s failure to object to certain hearsay testimony or to subject 
the State’s case to meaningful review in our assessment of 
counsel’s performance above, because Malcom was not preju- 
diced by his counsel’s performance we need not consider fur- 
ther whether such actions constituted deficient performance. 
Because the State adduced independent, admissible testimony 
that Malcom had spoken to other witnesses and had confessed 
to having sex with this 15-year-old girl, Malcom has not 
demonstrated that he was prejudiced by the deficiencies of his 
counsel’s performance. Malcom’s assigned error regarding inef- 
fective assistance of counsel is without merit. 


3. JURY INSTRUCTIONS 
Malcom asserts that the district court erred in submitting 
prejudicial instructions to the jury. Specifically, he asserts that 
two of the court’s instructions, which contain the term “victim,” 
“openly stat[e] that there has been a criminal victim within this 
situation and le[ave] the jury little room to find the Defendant 
not guilty.” Brief for appellant at 8. Malcom asserts that the 
instructions gave a distinct advantage to the State. We disagree. 
[5] To determine whether jury instructions create prejudicial 
error, they must be read together, and if, taken as a whole, they 
correctly state the law, are not misleading, and adequately cover 
the issues supported by the pleadings and the evidence, there is 
no prejudicial error necessitating reversal. State v. Glantz, 251 
Neb. 947, 560 N.W.2d 783 (1997). Instructions which essentially 
repeat the language of the statute correctly state the law. See id. 
The two instructions Malcom complains of provide, in rele- 
vant part, as follows: 
Instruction No. 2: 
This is a criminal case in which the State. . . has 
charged the defendant with . . . subjecting another person 
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to sexual penetration and he was nineteen years of age or 
older and the victim was less than sixteen years of age. 
Instruction No. 3: 

In order for the defendant to be found guilty, the State 
must prove... beyond a reasonable doubt [that:] 

1: The defendant subjected another person to sexual 
penetration; 

2: That the other person was less than sixteen years of 
age; 

3: That the defendant is nineteen years of age or older; 


Sexual penetration shall mean . . . any intrusion, how- 
ever slight, of any part of the victim’s body or any object 
manipulated by the actor into the genital or anal openings 
of the victim’s body .... 

Actor shall mean a person accused of sexual assault. 

Victim shall mean the person alleging to have been sex- 
ually assaulted. 

The instructions which Malcom complains of on appeal are 
phrased essentially in the language of §§ 28-318 and 28-319. In 
addition, the definition of “victim” as provided in instruction 
No. 3 clearly indicates to the jury that “victim” is a person 
alleging to have been sexually assaulted. Finally, the remainder 
of instruction No. 3 makes it clear to the jury that the State must 
prove every element, including that penetration occurred, 
beyond a reasonable doubt. We do not find any error in these 
instructions, and this assigned error is without merit. 


4. SENTENCE IMPOSED 

Finally, Malcom challenges the sentence imposed by the dis- 
trict court, both immediately following his conviction and upon 
resentencing when his postconviction motion was granted. As 
noted above, in each instance, the court sentenced Malcom to 
10 to 30 years’ imprisonment. First degree sexual assault is a 
Class II felony. § 28-319(2). The statutory limits for sentencing 
a defendant guilty of a Class II felony are 1 to 50 years’ impris- 
onment. Neb. Rev. Stat. § 28-105 (Reissue 1989). 

[6] If a sentence is within the statutory limits, an appellate 
court will not disturb the sentence absent an abuse of discretion 
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by the sentencing court. State v. Schultz, 252 Neb. 746, 566 
N.W.2d 739 (1997); State v. Dimmitt, 5 Neb. App. 451, 560 
N.W.2d 498 (1997). The evidence in the present case indicated 
that Malcom, when he was 49 years old, had penile-vaginal 
intercourse and performed cunnilingus on a 15-year-old girl 
several times. 

The presentence report indicated that Malcom had previously 
been charged with first degree sexual assault of his nephew, 
although that charge was reduced to third degree sexual assault 
as part of a plea agreement. Malcom was sentenced to probation 
and ordered to attend a sexual offender program, but he was 
ultimately dismissed from the sexual offender program for not 
cooperating with the therapists. Additionally, in September 
1993, Malcom was charged with violating probation for 
allegedly having “contact” with two females, one 16 years old 
and one 15 years old, to which he pled no contest. Finally, the 
report also indicated that Malcom had admitted to having sexu- 
ally abused his sister-in-law and two nieces when they were 
approximately 9 years old. 

The sentence is well within the statutory limits and is not an 
abuse of discretion. This assigned error is meritless. 


V. CONCLUSION 
Although we conclude that Malcom’s trial counsel did per- 
form deficiently, the deficiencies did not result in prejudice to 
Malcom’s defense. Finding no other reversible error, we affirm 


the conviction and sentence imposed by the district court. 
AFFIRMED. 


RAYMOND G. ANDERSON, APPELLEE, V. WERNER ENTERPRISES, 
Inc., A NEBRASKA CORPORATION, AND PAUL ANTHONY FREEMAN, 
APPELLANTS. 

581 N.W. 2d 104 
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1, Statutes: Appeal and Error. Statutory interpretation is a matter of law in connection 
with which an appellate court has an obligation to reach an independent conclusion. 

2. Foreign Judgments. Pursuant to Neb. Rev. Stat. § 25-1587.03 (Reissue 1995), a 
copy of any foreign judgment authenticated in accordance with the act of Congress 


ANDERSON v. WERNER ENTERS., INC. 295 
Cite as 7 Neb. App. 294 


or Nebraska statutes may be filed on or after January 1, 1994, in the office of the clerk 
of any court of this state having jurisdiction of such action. The clerk shall treat the 
foreign judgment in the same manner as a judgment of a court of this state. A judg- 
ment so filed has the same effect and is subject to the same procedures, defenses, and 
proceedings for reopening, vacating, or staying as a judgment of a court of this state 
and may be enforced or satisfied in like manner. 

3. Foreign Judgments: Supersedeas Bonds: Proof: Appeal and Error. Pursuant to 
Neb. Rev. Stat. § 25-1587.05 (Reissue 1995), if a judgment debtor shows the court 
that an appeal from a foreign judgment is pending or will be taken, or that a stay of 
execution has been granted, the court shall stay enforcement of the foreign judgment 
until the appeal is concluded, the time for appeal expires, or the stay of execution 
expires or is vacated, upon proof that the judgment debtor has furnished the security 
for the satisfaction of the judgment required by the state in which it was rendered. 

4. Judgments: Liens: Supersedeas Bonds: Appeal and Error. Pursuant to Neb. Rev. 
Stat. § 25-1306 (Reissue 1995), in all cases wherein the judgment of any court, for 
payment of money only, which may be a general lien on property of the judgment 
debtor, and the debtor proposes to take proceedings in error or by appeal for review 
of such judgment, he may deposit in the court in which such judgment is rendered the 
full sum of such judgment, interest and costs, there to abide until termination of such 
appellate proceedings, and may file bond in such sum as the court or judge thereof 
may determine, with sureties to the approval of the clerk of such court, conditioned 
to pay interest on the judgment debt and costs to accrue in event the judgment be 
affirmed. On such payment’s being made, and such bond filed and approved, the gen- 
eral lien of the judgment shall be dissolved. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Walter Metz, Jr., for appellants. 


Mandy L. Strigenz, of E. Terry Sibbernsen, P.C.; Stephen C. 
Pohl; and Michael R. McKinstry, of Ellis, Li & McKinstry, 
P.L.L.C., for appellee. 


MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, Judges. 


MILLER-LERMAN, Chief Judge. 

This appeal has its origins in a personal injury lawsuit filed 
in Montana by Raymond G. Anderson (Anderson) against 
Werner Enterprises, Inc. (Werner), and the driver of Werner’s 
tractor-trailer, Paul Anthony Freeman (hereinafter referred to as 
the defendants), for injuries Anderson sustained in a vehicular 
collision involving Anderson, Freeman, and a third vehicle 
whose driver is not a party to these Nebraska proceedings. After 
Anderson filed suit against the defendants in Montana and 
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received a judgment in his favor, the defendants appealed and 
filed a supersedeas bond in Montana. After the Montana judg- 
ment was entered in Montana, Anderson registered the Montana 
judgment in Douglas County District Court, apparently because 
Werner’s property and other assets are located in Douglas 
County. Subsequently, the defendants filed a motion in Douglas 
County District Court to vacate the Montana judgment and 
release any liens created by the registration of the Montana 
judgment in Nebraska. The Douglas County District Court 
overruled the defendants’ motion to vacate the foreign judgment 
and release any liens, and the defendants appeal. For the rea- 
sons set forth below, we affirm the decision of the Douglas 
County District Court. 


BACKGROUND 

On June 6, 1997, a jury in the Eighteenth Judicial District 
Court, Gallatin County, Montana, returned a verdict in favor 
of Anderson in the sum of $690,800, which sum was reduced by 
$25,000, the amount of Anderson’s settlement with a third 
party, to $665,800. On June 9, judgment was entered by the 
Montana district court in the amount of $665,800 plus interest. 

On June 12, 1997, the defendants filed motions in the 
Montana district court for a new trial, judgment notwithstand- 
ing the verdict, and a stay of execution of the judgment. 

On August 5, 1997, the Montana district court denied the 
defendants’ motions, and the defendants then renewed their 
motion for an order staying the execution of the Montana judg- 
ment. On August 11, the Montana district court filed an order 
staying the execution of the Montana judgment for a period of 
30 days from August 5. 

On September 2, 1997, the defendants filed a notice of 
appeal and a request for acceptance of a duly executed super- 
sedeas bond. The bond was in the amount of $737,000, an 
amount sufficient to satisfy the Montana judgment in full, 
together with costs and interest for 1 year, and was offered 
because of the pending appeal to the Montana Supreme Court. 
Subsequently, the Montana district court approved the defen- 
dants’ bond. The parties appear to concede that at some point, 
Anderson registered the Montana judgment in Douglas County 
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District Court, although the exact date of such registration is 
unclear from the record. The record is undisputed that Anderson 
has made no attempt to enforce the Montana judgment in 
Nebraska. In their brief, the defendants express their concern 
that Anderson will attempt enforcement in Nebraska. 

On September 18, 1997, the defendants filed a motion for 
stay of enforcement of judgment and notice of hearing in 
Douglas County District Court pursuant to Neb. Rev. Stat. 
§ 25-1587.05 (Reissue 1995). On the same date, the district 
court for Douglas County filed an ex parte order staying 
enforcement of the Montana judgment because the Montana 
judgment was on appeal to the Montana Supreme Court. Due to 
subsequent rulings, we need make no comment on the correct- 
ness of this ruling. 

On November 13, 1997, the defendants filed a motion to 
vacate the Montana judgment which Anderson had registered in 
Nebraska and asked the Douglas County District Court to 
release any liens which might arise by operation of the registra- 
tion of the Montana judgment in Nebraska. In a Douglas 
County District Court journal entry dated November 24, 1997, 
the Douglas County District Court overruled the defendants’ 
motion. The defendants appeal. 


ASSIGNMENTS OF ERROR 

On appeal, the defendants contend that the Douglas County 
District Court erred in failing to grant their motion to vacate the 
Montana judgment and release any liens on Werner’s property 
in Nebraska and that the Douglas County District Court erred in 
finding that Neb. Rev. Stat. § 25-1587.01 (Reissue 1995) and 
§ 25-1587.05 allow Anderson to register a superseded foreign 
judgment in Nebraska. Specifically, the defendants contend that 
they have been prejudiced by Anderson’s registration of the 
Montana judgment in Nebraska because once Anderson regis- 
tered the Montana judgment, liens attached to Werner’s prop- 
erty in Nebraska. 


STANDARD OF REVIEW 
[1] The question before us is one of statutory interpretation. 
Statutory interpretation is a matter of law in connection with 
which an appellate court has an obligation to reach an indepen- 
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dent conclusion. In re Estate of Nuesch, 252 Neb. 610, 567 
N.W.2d 113 (1997). 


ANALYSIS 

On appeal, the defendants argue that they have been preju- 
diced by Anderson’s registration of the Montana judgment in 
Nebraska, since “any Douglas County judgment is a lien against 
[Werner’s] Douglas County real estate.” Brief for appellant at 6. 
Anderson contends that a lien on Wemer’s property in Nebraska 
is necessary, since “unexpected delays in Werner’s Montana 
appeal now threaten the sufficiency of Werner’s bond.” Brief for 
appellee at 6. 

After reviewing Nebraska law recited more fully below, we 
conclude that Anderson is entitled to register the Montana judg- 
ment in Nebraska; that the foregoing judgment is treated in a 
like manner as a Nebraska judgment; and that because the 
defendants filed a supersedeas bond in Montana, any liens 
which have or would have attached to Werner’s property in 
Nebraska as a result of Anderson’s registration of the Montana 
judgment in Nebraska have been dissolved. Accordingly, the 
defendants are not prejudiced by the registration of the Montana 
judgment, and the trial court did not err in denying their motion 
to vacate the judgment. 

[2] Neb. Rev. Stat. § 25-1587.03 (Reissue 1995) permits the 
filing of foreign judgments and provides in pertinent part, 

A copy of any foreign judgment authenticated in accor- 
dance with the act of Congress or the statutes of this state 
may be filed on or after January 1, 1994, in the office of 
the clerk of any court of this state having jurisdiction of 
such action. The clerk shall treat the foreign judgment in 
the same manner as a judgment of a court of this state. 

The parties agree that at some point, Anderson filed the 
Montana judgment in Nebraska. Once Anderson filed the 
Montana judgment in Nebraska, the Montana judgment “has the 
same effect and is subject to the same procedures, defenses, and 
proceedings for reopening, vacating, or staying as a judgment 
of a court of this state and may be enforced or satisfied in like 
manner.” § 25-1587.03. 

Neb. Rev. Stat. § 25-1504 (Reissue 1995) provides generally 
that liens shall attach to real property in the same county upon 
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entry of judgment in that county and that all other land and 
goods are so bound upon execution. However, as noted below, 
in a case such as the present one, such lien is dissolved upon 
deposit of a supersedeas bond. 

[3] With respect to foreign judgments, § 25-1587.05(a) 
provides, 

If the judgment debtor shows the court that an appeal from 
the foreign judgment is pending or will be taken, or that a 
stay of execution has been granted, the court shall stay 
enforcement of the foreign judgment until the appeal is 
concluded, the time for appeal expires, or the stay of exe- 
cution expires or is vacated, upon proof that the judgment 
debtor has furnished the security for the satisfaction of the 
judgment required by the state in which it was rendered. 

[4] Furthermore, with respect to Nebraska judgments, Neb. 
Rev. Stat. § 25-1306 (Reissue 1995) provides, 

In all cases wherein the judgment of any court, for pay- 
ment of money only, which may be a general lien on prop- 
erty of the judgment debtor, and the debtor proposes to 
take proceedings in error or by appeal for review of such 
judgment, he may deposit in the court in which such judg- 
ment is rendered the full sum of such judgment, interest 
and costs, there to abide until termination of such appel- 
late proceedings, and may file bond in such sum as the 
court or judge thereof may determine, with sureties to the 
approval of the clerk of such court, conditioned to pay 
interest on the judgment debt and costs to accrue in event 
the judgment be affirmed. On such payment being made, 
and such bond filed and approved, the general lien of the 
judgment shall be dissolved. 

See, also, Neb. Rev. Stat. § 25-1916(1) (Reissue 1995). 

In the instant case, both parties acknowledge that the defen- 
dants filed a supersedeas bond in Montana and that this bond 
was approved by the Montana district court. Under Nebraska 
law, which applies to a foreign judgment after the judgment is 
filed in Nebraska, once a party appeals a monetary judgment for 
money only and files a supersedeas bond which is approved by 
the court in which judgment was rendered, the general lien 
resulting from the judgment is dissolved. 
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Regarding Anderson’s argument that the supersedeas bond 
filed in Montana by the defendants is now insufficient to protect 
Anderson’s interests, we note parenthetically that rule 7(b) of 
the Montana Rules of Appellate Procedure states that “[o]}n 
application, the supreme court in the interest of justice may sus- 
pend, modify, restore, or grant any order made under this sub- 
division.” Mont. Code Ann. § 25-21-Rule 7(b) (1997). The 
Montana order approving Anderson’s supersedeas bond was an 
order made under rule 7(b). Therefore, it would appear that 
under Montana practice, Anderson is entitled to apply to the 
Montana Supreme Court to increase the amount of the defend- 
ants’ bond if he feels his interests are no longer protected by the 
supersedeas bond originally filed and approved in Montana. 


CONCLUSION 

The defendants’ filing of a supersedeas bond in Montana dis- 
solved any liens which attached to the Montana judgment reg- 
istered in Nebraska. The defendants were not prejudiced by 
Anderson’s registration of this Montana judgment in Nebraska. 
After reviewing the record and the applicable law, we find that 
the Douglas County District Court did not err in overruling the 
defendants’ motion to vacate the Montana judgment. 

AFFIRMED. 


Mary E. SCHINDLER, INDIVIDUALLY AND AS PERSONAL 
REPRESENTATIVE OF THE ESTATE OF GERALD R. SCHINDLER, 
DECEASED, APPELLANT AND CROSS-APPELLEE, V. 
RICHARD WALKER, M.D., APPELLEE AND CROSS-APPELLANT, 
AND DOUGLAS M. MONASEBIAN, M.D., ET AL., APPELLEES. 
582 N.W. 2d 369 


Filed July 7, 1998. No. A-97-073. 


1. Trial: Jurors. The decision to retain or reject a juror is a matter of discretion with 
the trial court. 

2. Trial: Jurors: Appeal and Error. An appellate court defers to the trial court’s deci- 
sion whenever a juror is unequivocal that he or she can be fair or impartial and when- 
ever a juror is equivocal in his or her ability to be impartial. 


10. 


11. 
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Pretrial Procedure. The range of sanctions imposed for violations of the discovery 
tules is a matter within the discretion of the trial court. 

___.. Sanctions exist under Neb. Ct. R. of Discovery 37 (rev. 1996) to punish a liti- 
gant or counsel who might be inclined or tend to frustrate the discovery process, and 
the appropriate sanction is to be determined from the factual context of the particular 
case. 

Courts: Jurisdiction: Pretrial Procedure: Evidence. Even though a trial court’s 
exclusion of evidence may not be sustained as a sanction under Neb. Ct. R. of 
Discovery 37 (rev. 1996), it may be sustained as an exercise of a trial court’s inher- 
ent powers. 

Courts: Jurisdiction. A district court’s inherent powers are govemed not by rule or 
statute but by the control necessarily vested in courts to manage their own affairs so 
as to achieve the orderly and expeditious disposition of cases. 

Courts: Jurisdiction: Pretrial Procedure. A district court’s inherent powers 
include the broad discretion to make discovery and evidentiary rulings conducive to 
the conduct of a fair and orderly trial; without such inherent power, a court would be 
powerless to deal with discovery violations that do not specifically involve a court 
order. 

Courts: Jurisdiction: Appeal and Error. Appellate review of a district court’s use 
of inherent power is for an abuse of discretion. 

Courts: Pretrial Procedure: Evidence: Wrongful Death. In determining an appro- 
priate sanction under Neb. Ct. R. of Discovery 37 (rev. 1996) in a wrongful death 
action, a court considers five factors: (1) whether the defendant was prejudiced as a 
fesult of an ex parte autopsy; (2) whether the prejudice can be cured; (3) the practi- 
cal importance of the evidence; (4) whether the plaintiff was in good or bad faith; and 
(5) the potential for abuse if the evidence is not excluded. 

Jury Instructions: Appeal and Error. To establish reversible error from a court’s 
refusal to give a requested instruction, an appellant has the burden to show that (1) 
the tendered instruction is a correct statement of the law, (2) the tendered instruction 
is warranted by the evidence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. 

Appeal and Error. An appellee seeking to bring a cross-appeal must note on the 
cover of the appellee’s brief that this is a cross-appeal and prepare the cross-appeal 
in the same manner as an appellant’s brief. 


Appeal from the District Court for Douglas County: James A. 


BUCKLEY, Judge. Affirmed. 


Daniel B. Cullan and Paul W. Madgett, of Cullan & Cullan, 


for appellant. 


John P. Mullen and Lisa M. Meyer, of Gaines, Mullen, 


Pansing & Hogan, for appellees University of Nebraska 
Medical Center and Monasebian. 


Joseph F. Bataillon and Kelly K. Brandon, of Sodoro, Daly & 


Sodoro, for appellee Walker. 
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William M. Lamson, Jr., and William R. Settles, of Kennedy 
Holland DeLacy & Svoboda, for appellee Patil. 


HANNON, IRwIN, and INBODY, Judges. 


IrRwIN, Judge. 
I. INTRODUCTION 


Mary E. Schindler, individually and as personal representa- 
tive of the estate of Gerald R. Schindler, deceased, appeals from 
portions of the judgment rendered by the district court against 
her and in favor of the University of Nebraska Medical Center 
(UNMC) and Douglas M. Monasebian, M.D., and from verdicts 
rendered by a jury against her and in favor of Richard Walker, 
M.D., and Arun Angelo Patil, M.D., in this wrongful death 
action. On appeal, Schindler alleges that the district court erred 
in not removing various potential jurors from the jury pool, in 
disallowing testimony concerning an autopsy, in failing to give 
a requested instruction to the jury concerning missing x rays, 
and in denying her motion for new trial. Finding no merit to any 
of Schindler’s claims, we affirm. 

UNMC has argued a cross-appeal challenging a portion of 
the judgment rendered by the district court in favor of Schindler 
and against UNMC in the amount of $15,000 on Schindler’s 
allegation of negligent infliction of emotional distress. Because 
we conclude that UNMC has not properly raised this issue as a 
cross-appeal, we affirm the district court’s judgment. Finally, 
Walker has filed a cross-appeal challenging the district court’s 
denial of Walker’s motion for directed verdict. Because we 
affirm the jury’s verdict in Walker’s favor, we need not rule on 
Walker’s cross-appeal. 


II. BACKGROUND 

The events which gave rise to this lawsuit occurred during 
the evening hours of July 10, 1992. Schindler and her husband, 
Gerald, and their children were swimming at the Field Club 
swimming pool in Omaha. Gerald dove into the pool and hit his 
head, resulting in a neck injury. Gerald remained conscious and, 
in fact, was able to walk to the car and be driven to the hospi- 
tal. Gerald arrived at the hospital conscious and alert, and spoke 
with the treating staff in the emergency room concerning the 
diving accident. 
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In the emergency room, Gerald was treated by Walker. Walker 
ordered x rays and diagnosed Gerald’s injury as a “Jefferson 
fracture” of his neck. Walker contacted Monasebian, a resident 
in the neurosurgery department, for a neurological opinion. 
Monasebian conducted a neurological examination and had 
Gerald admitted to a patient room in the hospital. Monasebian 
then contacted Patil for another neurological opinion. 

After being admitted, Gerald became drowsy and dozed off. 
According to Schindler’s testimony, Gerald was a restless 
sleeper. As Gerald fell asleep, he started moving his arms and 
legs, and family members attempted to hold him still to prevent 
movement. Gerald then stopped breathing. Gerald was taken to 
the intensive care unit, where it was concluded that he had suf- 
fered a stroke. Gerald remained alive on respirators for approx- 
imately 1 week before he died. 

Schindler initially filed a petition in the district court on July 
8, 1994. The case actually proceeded to trial on the fifth 
amended petition, which was filed on October 24, 1996. In 
Schindler’s fifth amended petition, she alleged that UNMC, 
Monasebian, Walker, and Patil (the defendants) had deviated 
from the standard of care by failing to properly stabilize and 
protect Gerald’s spinal cord. As such, Schindler sought recovery 
for wrongful death and negligent infliction of emotional distress. 

Pursuant to the State Tort Claims Act, Schindler’s claims 
against UNMC and Monasebian were tried to the court. See 
Neb. Rev. Stat. § 81-8,214 (Reissue 1996). Schindler’s claims 
against Walker and Patil were tried to a jury. After trial, the 
court found in favor of UNMC and Monasebian on Schindler’s 
wrongful death claim, and the jury found in favor of Walker and 
Patil on Schindler’s claims. The court, however, found in favor 
of Schindler and against UNMC on Schindler’s negligent inflic- 
tion of emotional distress claim, and awarded Schindler $15,000. 

Schindler filed a motion for new trial on November 4, 1996, 
which was overruled by the district court. Schindler now 
appeals from the verdicts rendered against her. UNMC has 
argued a cross-appeal from the verdict rendered in favor of 
Schindler on her negligent infliction of emotional distress 
claim. Walker has cross-appealed the denial of his motion for 
directed verdict. 
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Ill. ASSIGNMENTS OF ERROR 

On appeal, Schindler has assigned five errors, which we con- 
solidate for discussion to four. First, Schindler asserts that the 
district court erred in failing to remove certain potential jurors 
from the jury pool. Second, Schindler asserts that the district 
court erred in disallowing testimony concerning an autopsy. 
Third, Schindler asserts that the district court erred in failing to 
give a requested instruction concerning missing x rays. Fourth, 
Schindler asserts that the district court erred in denying 
Schindler’s motion for new trial. 

As noted, UNMC has argued as a cross-appeal that the dis- 
trict court erred in awarding Schindler $15,000 on her negligent 
infliction of emotional distress claim. Walker has asserted on 
cross-appeal that the district court erred in denying his motion 
for directed verdict. 


IV. ANALYSIS 


1. JURY SELECTION 

Schindler asserts that the district court erred in “refusing to 
strike individuals closely related to UNMC, employees and for- 
mer employees of UNMC and co-employees of appellees Patil 
and Walker.” Brief for appellant at 23. The district court specif- 
ically instructed the jury during voir dire that the jury would not 
be deciding any issues concerning UNMC, because the claims 
against UNMC would be tried to the court and that the jury was 
to be concerned only with the claims against Walker and Patil. 
Schindler made a motion to have the district court remove all 
potential jurors who had indicated that they were employed by 
UNMC, which request was denied. We will not discuss whether 
this motion was adequate to constitute a challenge for cause as 
to any, or all, of the jurors whom Schindler challenges on 
appeal, because our discussion of the merits of this claim below 
obviates the need for any discussion of the sufficiency of 
Schindler’s challenges. We specifically do not hold that the 
challenges were sufficient, however. 

At the conclusion of voir dire, Schindler exercised the four 
peremptories which the district court granted her in this case. 
On appeal, she asserts that the four individuals she struck with 
peremptories should have been removed for cause and that three 
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additional jurors, who ended up serving on the jury, also should 
have been struck for cause. 


(a) Standard of Review 

[1] The decision to retain or reject a juror is a matter of dis- 
cretion with the trial court. State v. Krutilek, 254 Neb. 11, 573 
N.W.2d 771 (1998). Thus, the trial court’s decision to retain or 
reject a juror is reviewed for an abuse of discretion. /d. An 
abuse of discretion exists when the reasons or rulings of a trial 
judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying just results in matters submitted 
for disposition. Id. 

{2] The competency of a potential juror is generally pre- 
sumed, and the burden is on the challenging party to establish 
otherwise. /d. A trial judge is not required to excuse a potential 
juror when the juror is able to decide the case fairly and impar- 
tially. Jd. An appellate court defers to the trial court’s decision 
whenever a juror is unequivocal that he or she can be fair or 
impartial and whenever a juror is equivocal in his or her ability 
to be impartial. Id. This rule applies both to the issue of whether 
a potential juror should be removed for cause prior to trial and 
to the situation of whether a juror should be removed after the 
trial has commenced. /d. Finally, it is important to note that sit- 
uations will arise where the trial court’s impressions of a juror 
are not reflected in the record. /d. 


(b) Jurors Remaining on Jury 

The three jurors who remained on the jury and whom 
Schindler alleges should have been removed as a result of their 
close relationships to UNMC were jurors Smith, Blair, and 
Carr. Smith indicated during voir dire that he was an associate 
professor in the department of pharmacology at UNMC. Smith 
indicated in response to questions from counsel that he had no 
relationship with any of the doctors involved in this case and 
that his work was confined to research, not practicing medicine. 
Smith indicated that he could be fair and impartial in judgment 
of Walker and Patil. 

Blair was formerly employed by UNMC between 1972 and 
1983 in the “patient accounts department in collections.” 
According to Blair, during her term of employment, she had no 
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contact with any doctors employed by UNMC. Blair indicated 
that she would have no problem in rendering a verdict war- 
ranted by the facts and evidence that would be presented to her 
during trial. 

Carr indicated that his mother-in-law was employed by 
UNMC, working with student testing and then in the alumni 
department. According to Carr, he had no feelings toward 
UNMC which would impact his decision in the case. 

It is apparent from the exchanges between these three jurors 
and counsel during voir dire that none of these jurors expressed 
an inability to fairly and impartially decide this case. Their 
responses did not even amount to an equivocal response regard- 
ing their ability to be impartial. See Krutilek, supra. As such, 
we conclude that the district court did not abuse its discretion in 
allowing them to serve on the jury deciding the issues against 
Walker and Patil. 


(c) Jurors Removed by Peremptories 

The four jurors whom Schindler removed with peremptory 
strikes and whom she alleges should have been removed for 
cause were jurors Miller, Raynor, Witherby, and Steimle. Miller 
indicated that she had formerly been employed by UNMC and 
that her husband was employed by UNMC as a financial officer 
at the time of trial. Miller indicated that she could be fair and 
impartial in deciding the case. 

Raynor revealed that he had contacts with both UNMC and 
Patil. Raynor indicated that he was an architect and that he was 
in the process of fulfilling a multimillion dollar construction 
contract with UNMC at the time of trial. One of Raynor’s broth- 
ers graduated from UNMC’s medical school and another brother 
was currently serving his residency at UNMC. Raynor also rec- 
ognized Patil as being a member of the same church as Raynor. 
Additionally, Raynor indicated familiarity with attorneys in the 
law firms representing Walker and Patil. Nonetheless, Raynor 
indicated that he was confident he could be fair and impartial. 

Witherby indicated that he had an uncle who had been a 
physician in Columbus, Nebraska. According to Witherby, his 
uncle had retired because of “a so-called malpractice suit.” 
Witherby indicated that he thought he could put his uncle’s 
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experience out of his mind and decide the case on the evidence 
presented to him. 

Finally, Steimle had a sister who worked in the pulmonary 
research department at UNMC. Steimle indicated, in response 
to questions from counsel, that she would have no problem ren- 
dering a decision based on the evidence. 

According to the responses to voir dire questions, none of 
these four jurors indicated any difficulty in deciding the case 
fairly and impartially. Pursuant to the Nebraska Supreme 
Court’s holding in State v. Krutilek, 254 Neb. 11, 573 N.W.2d 
771 (1998), we cannot say that the district court abused its dis- 
cretion in not removing any of these jurors. 


(d) Implied Bias 

Schindler asserts on appeal that all of the above jurors should 
have been removed from the jury pool on the basis of implied 
bias, pursuant to our holding in Kusek v. Burlington Northern 
RR. Co., 4 Neb. App. 924, 552 N.W.2d 778 (1996). In Kusek, 
plaintiff Kusek was an employee of defendant Burlington 
Northern and was suing Burlington Northern. The trial court 
allowed the jury to include current employees of Burlington 
Northern who were coemployees of Kusek and allowed the jury 
to decide issues between the parties. On appeal, Burlington 
Northern made similar arguments to those made by Schindler in 
the present case, that both jurors who remained and served on 
the jury as well as some who were struck with peremptory chal- 
lenges should have been removed. This court held that because 
of implied bias, “all employees of a party are ineligible to serve 
on a jury in a case involving their employer.” Id. at 931, 552 
N.W.2d at 782. 

We decline to extend the holding from Kusek to this case. In 
the present case, UNMC was not a party to the issues being 
decided by the jury. As such, there is no implied bias on the part 
of any UNMC employees in deciding issues concerning Walker 
and Patil. In fact, only one of the seven challenged jurors was 
even a current employee of UNMC, and none had any profes- 
sional relationship with Walker and Patil. 

Additionally, none of the potential jurors was a coemployee 
of Walker and Patil, including Smith who is employed by 
UNMC. Walker and Patil were not considered to be employees 
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of UNMC in this case. Pursuant to § 81-8,214, tort claims 
brought against UNMC or its employees are to be tried to a 
court sitting without a jury. Pursuant to this section, Monasebian, 
who was a resident at UNMC when these events occurred, was 
treated as an employee and his case was decided by the court. 
The cases against Walker and Patil, however, were tried to a 
jury. As such, because Walker and Patil were not employees of 
UNMC, Smith was not a coemployee of Walker and Patil. 


: (e) Resolution 

We decline to extend our holding from Kusek, supra, to apply 
the doctrine of implied bias to the facts of the present case. As 
such, absent an abuse of discretion by the district court in not 
removing any of the challenged jurors, Schindler’s assigned 
error is without merit. Because the record indicates that none of 
the challenged jurors or potential jurors indicated any difficulty 
in deciding the case against Walker and Patil fairly and impar- 
tially, the district court did not commit an abuse of discretion. 
This assigned error is, therefore, without merit. 


2. AUTOPSY EVIDENCE 

Schindler asserts that the district court erred in disallowing 
Dr. Matthias Okoye from testifying in her case in chief and in 
her rebuttal case regarding his findings and results from an 
autopsy he performed on Gerald. Prior to trial, the defendants 
filed motions to strike the testimony of Dr. Okoye and any evi- 
dence acquired from an autopsy of Gerald’s body. A hearing 
was held on the defendants’ motions on October 9, 1996. At the 
hearing, numerous exhibits were offered, including discovery 
documents, the autopsy report, and the October 3 deposition of 
Dr. Okoye. After the hearing, the district court sustained the 
defendants’ motions to the extent that Schindler was prohibited 
from introducing any evidence related to the autopsy. At the 
trial, which began October 15, Schindler made motions during 
her case in chief and rebuttal to allow testimony regarding the 
autopsy. These motions were denied. 


(a) Parties’ Arguments 
Schindler argues that the exclusion of Dr. Okoye’s testimony 
regarding the results of the autopsy unfairly prejudiced her at 
trial. Schindler argues that the district court erroneously con- 
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cluded that Dr. Okoye had destroyed evidence and that the 
results of the autopsy could not be reevaluated by experts of the 
defendants. According to Schindler’s brief, if Dr. Okoye had 
been allowed to testify regarding his autopsy findings, he would 
have testified that Gerald died as a result of the defendants’ mis- 
management of an unstable fracture. Also according to 
Schindler’s brief, Dr. Okoye would have further testified that 
based on his autopsy findings regarding the condition of the 
vertebral artery, the cause of Gerald’s stroke was not a blood 
clot resulting from the vertebral artery’s being crushed during 
the diving accident as asserted by the defendants. 

In response, the defendants argue that Dr. Okoye destroyed 
evidence in performing the autopsy and that where one party 
performs destructive testing of important evidence without 
notice to the other party, evidence related to the testing may be 
properly excluded. Additionally, they argue that Schindler, 
despite ample opportunity, did not notify them of the impend- 
ing autopsy and that failure to do so resulted in their inability to 
confirm or disprove Dr. Okoye’s findings. 


(b) Procedural Background 

In the case before us, the defendants made numerous discov- 
ery requests relating to Schindler’s expert evidence and the per- 
formance of an autopsy. Beginning in May 1994, the defendants 
served interrogatories on Schindler, seeking information 
regarding the substance, subject matter, and basis of each of her 
experts’ opinions. Schindler was also served a request for pro- 
duction in May 1996, specifically seeking information related 
to any autopsy or postmortem examination of Gerald. In her 
response of June 12 to the request for production, Schindler 
stated that she was “not aware of any autopsy or postmortem 
examination.” In April, Schindler supplemented her responses 
to interrogatories to include Dr. Okoye as a designated expert. 
She stated that Dr. Okoye’s opinions were based on his “review 
of the medical evidence.” 

On September 16, 1996, Schindler applied for a disinterment 
permit. Her application was notarized by an employee of her 
attorney. Dr. Okoye performed the autopsy on September 26. 
Schindler amended her discovery responses on October 1 to 
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notify the defendants of Dr. Okoye’s findings resulting from the 
autopsy. This was the first notice the defendants received of the 
autopsy. Trial was scheduled to begin on October 15. 

At the pretrial hearing and in response to Schindler’s motions 
at trial, the defendants offered evidence to show that in the 
course of conducting his autopsy, Dr. Okoye dissected and 
destroyed the vertebral arteries; that no photographs were taken 
of the arteries before they were destroyed; and that as a result, 
Dr. Okoye’s findings could not be confirmed or disproved by a 
second autopsy. 


(c) Relevant Authority 

Neb. Ct. R. of Discovery 26(e) (rev. 1996) provides that a 
party has a duty to seasonably supplement his or her discovery 
responses as to any question addressed to the identity of an 
expert and the subject matter and substance of an expert’s testi- 
mony and as to any prior responses that he or she knows were 
incorrect when made or, although correct when made, are no 
longer true and under the circumstances, the failure to amend 
would be “in substance a knowing concealment.” 

[3,4] As a general rule, the range of sanctions imposed for 
violations of the discovery rules is a matter within the discretion 
of the trial court. Booth v. Blueberry Hill Restaurants, 245 Neb. 
490, 513 N.W.2d 867 (1994). See, also, Martindale v. Weir, 254 
Neb. 517, 577 N.W.2d 287 (1998). Sanctions exist under Neb. 
Ct. R. of Discovery 37 (rev. 1996) to punish a litigant or coun- 
sel who might be inclined or tend to frustrate the discovery pro- 
cess, and the appropriate sanction is to be determined from the 
factual context of the particular case. Under rule 37, a litigant 
may make a motion for an order compelling discovery. If the 
order compelling discovery is not complied with, rule 37 autho- 
rizes the imposition of sanctions. Rule 37(b)(2)(B) specifically 
authorizes the exclusion of evidence where a party fails to com- 
ply with a court order regarding discovery. In the present case, 
there was not a court order in place. Therefore, rule 37 does not 
specifically apply. However, that does not end our analysis. 

[5,6] Even though a trial court’s exclusion of evidence may 
not be sustained as a rule 37 sanction, it may be sustained as an 
exercise of a trial court’s inherent powers. See, Dillion v. Nissan 
Motor Co., Ltd., 986 F.2d 263 (8th Cir. 1993); Unigard Sec. Ins. 
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v. Lakewood Engineering & Mfg., 982 F.2d 363 (9th Cir. 1992); 
Lewis v. Darce Towing Co., Inc., 94 F.R.D. 262 (W.D. La. 
1982); Barker v. Bledsoe, 85 F.R.D. 545 (W.D. Okla. 1979). The 
U.S. Supreme Court has recognized that a district court’s inher- 
ent powers are “governed not by rule or statute but by the con- 
trol necessarily vested in courts to manage their own affairs so 
as to achieve the orderly and expeditious disposition of cases.” 
Chambers v. NASCO, Inc., 501 U.S. 32, 43, 111 S. Ct. 2123, 
115 L. Ed. 2d 27 (1991) (quoting Link v. Wabash Railroad Co., 
370 U.S. 626, 82 S. Ct. 1386, 8 L. Ed. 2d 734 (1962)), rehear- 
ing denied 501 U.S. 1269, 112 S. Ct. 12, 115 L. Ed. 2d 1097. 
We note that the inherent power doctrine has been recognized in 
Nebraska. See, Wassung v. Wassung, 136 Neb. 440, 286 N.W. 
340 (1939); Lincoln Lumber Co. v. Elston, 1 Neb. App. 741, 511 
N.W.2d 162 (1993) (holding that district courts have inherent 
power to do all things necessary for administration of justice 
within scope of their jurisdiction). 

[7,8] A district court’s inherent powers include the broad dis- 
cretion to make discovery and evidentiary rulings conducive to 
the conduct of a fair and orderly trial. Dillon, supra; Campbell 
Industries v. M/V Gemini, 619 F.2d 24 (9th Cir. 1980). Without 
such inherent power, a court would be powerless to deal with 
discovery violations that do not specifically involve a court 
order. Lewis, supra. “When rules alone do not provide courts 
with sufficient authority to protect their integrity and prevent 
abuses of the judicial process, the inherent power fills the gap.” 
Shepherd v. American Broadcasting Companies, Inc., 62 F.3d 
1469, 1474 (D.C. Cir. 1995), citing Chambers, supra. Appellate 
review of a district court’s use of inherent power is for an abuse 
of discretion. Chambers, supra; Shepherd, supra. See, also, 
Roemer v. Maly, 248 Neb. 741, 539 N.W.2d 40 (1995). 

[9] Several federal courts have exercised their inherent power 
to exclude certain evidence where an expert employed by a 
party conducts an examination of evidence without notice to the 
other party and negligently or intentionally destroys the evi- 
dence to the prejudice of the other party. See, Dillon, supra; 
Lewis, supra; Barker, supra. But see State v. Peterson, 242 Neb. 
286, 494 N.W.2d 551 (1993) (holding that trial court did not 
abuse its discretion in denying motion to suppress expert testi- 
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mony regarding analysis of substance consumed in testing 
where defendant had opportunity to cross-examine on founda- 
tion matters). In Lewis, supra, the defendant moved to exclude 
all expert testimony derived from an ex parte autopsy of the 
decedent husband of the plaintiff in a case in which the plaintiff 
claimed that the defendant employer was liable for the death of 
her husband. The Lewis court held that the plaintiff had 
breached her duty, absent a court order, to seasonably amend 
her discovery responses by failing to provide notice of an 
upcoming autopsy and failing to turn over all documentation 
related to the autopsy. Under the facts of the case, the defend- 
ant had submitted interrogatories to the plaintiff to discover the 
existence of any reports related to the decedent’s death, and the 
plaintiff did not notify the defendant of her intent to perform an 
autopsy or provide reports arising from the autopsy until several 
months thereafter. The court determined that the exclusion of all 
evidence derived from the autopsy was the appropriate sanction. 
In determining the appropriate sanction, the court considered 
five factors: (1) whether the defendant was prejudiced as a 
result of the ex parte autopsy; (2) whether the prejudice can be 
cured; (3) the practical importance of the evidence; (4) whether 
the plaintiff was in good or bad faith; and (5) the potential for 
abuse if the evidence is not excluded. /d. 

The facts in Barker, supra, are similar to the facts in the case 
before us. Barker was a malpractice action wherein the plaintiff 
contended that the defendant doctors were liable for the death 
of his wife. The defendant had submitted interrogatories to the 
plaintiff requesting the name of plaintiff’s expert and the sub- 
stance and basis for his testimony. During a deposition of the 
plaintiff’s expert, the expert revealed that he had performed an 
autopsy on the decedent at the direction of the plaintiff’s attor- 
ney and that the autopsy had destroyed the body. The court pro- 
hibited the plaintiff from introducing any evidence related to the 
autopsy of the decedent. The court stated, in part: 

When an expert employed by a party or his attorney con- 
ducts an examination reasonably foreseeably destructive 
without notice to opposing counsel and such examination 
results in either negligent or intentional destruction of evi- 
dence, thereby rendering it impossible for an opposing 
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party to obtain a fair trial, it appears that the Court would 
be not only empowered, but required to take appropriate 
action, either to dismiss the suit altogether, or to amelio- 
rate the ill-gotten advantage. 
Barker v. Bledsoe, 85 F.R.D. 545, 547-48 (W.D. Okla. 1979). 
The court noted that “ ‘trial by ambush’” is no longer fostered. 
85 FR.D. at 547. 

Similarly, in Dillon v. Nissan Motor Co., Ltd., 986 F.2d 263 
(8th Cir. 1993), the Eighth Circuit Court of Appeals upheld the 
district court’s exclusion of the plaintiff’s expert testimony and 
exhibits where the plaintiff’s experts examined a crucial piece 
of evidence and destroyed it before the defendant could exam- 
ine it. Relying on its inherent powers, the district court excluded 
the plaintiff’s expert evidence regarding the destroyed evidence. 
The court of appeals concluded that the imposition of a sanction 
was appropriate where a retained witness and counsel destroyed 
evidence that they knew or should have known was relevant to 
the imminent litigation without notice to the defendant. Jd. The 
court further concluded that the sanction of excluding the evi- 
dence was not an abuse of discretion because the destruction of 
the evidence prejudiced the opposing party. Id. 


(d) Application to Facts 

It is clear from the record that Schindler and her counsel 
employed Dr. Okoye to conduct an autopsy which would fore- 
seeably result in the destruction of evidence. The process to set 
up the autopsy began, at the latest, on September 16, 1996, 
when Schindler applied for a disinterment permit with the help 
of her counsel. However, no notice was provided to the defend- 
ants regarding the autopsy until October 1, several days after 
the autopsy was actually performed and approximately 2 weeks 
before trial. When Schindler decided to have an autopsy con- 
ducted, her discovery response that she was unaware of any 
autopsy was no longer entirely accurate. 

For these reasons, we conclude that the district court was jus- 
tified in finding that the conduct of Schindler, her counsel, and 
her expert resulted in the destruction of evidence relevant to the 
case and in finding that Schindler failed to seasonably amend 
discovery responses which were no longer accurate. Under the 
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circumstances, the failure to amend was “in substance a know- 
ing concealment.” Rule 26(e). 

Next, we must determine whether the district court abused its 
discretion when determining that the exclusion of Dr. Okoye’s 
testimony concerning his findings from the autopsy was the 
appropriate sanction. In doing so, we utilize the five-factor test 
set forth in Lewis v. Darce Towing Co., Inc., 94 FR.D. 262 
(W.D. La. 1982). 

The first two factors concern the prejudice to the defendants 
from the actions of Schindler. In determining whether the 
defendants were actually prejudiced, it is apparent that the 
defendants were deprived the opportunity to participate in the 
autopsy or to conduct one of their own. As a result, they were 
prejudiced because they were unable to seek medical evidence 
of their own to rebut Dr. Okoye’s findings. 

Having found that prejudice occurred, the next consideration 
is whether the prejudice can be cured. We conclude that the only 
practical means to cure the prejudice which resulted due to the 
actions of Schindler approximately 2 weeks prior to trial was to 
refuse to permit Dr. Okoye to testify regarding his findings aris- 
ing from the autopsy. 

The third factor to consider is the practical importance of the 
evidence Schindler sought to introduce. Dr. Okoye’s findings 
are admittedly of significant probative value to Schindler. Such 
evidence would have contradicted the defendants’ evidence 
concerning the cause of death. It also. would have provided an 
additional basis for Dr. Okoye’s opinion as to the cause of 
death. However, Dr. Okoye was allowed to testify, without ref- 
erence to any findings or results from the autopsy, as to his 
opinion of the cause of death which was contrary to that of the 
defendants’ experts. 

The next factor to consider is whether Schindler was acting in 
good or bad faith. We note that information concerning the 
autopsy was passed on to the defendants only after it was learned 
that the results were favorable to Schindler’s case. Despite dis- 
covery requests designed to learn of the existence of an autopsy 
and her own responses that she knew of no autopsy, Schindler 
did not inform the defendants of the autopsy until it was com- 
pleted. The circumstances can support a conclusion of bad faith. 
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Finally, the potential for abuse if the evidence is not excluded 
must be addressed. As stated by one court, if such evidence is 
not excluded, the court 

would be condoning discovery tactics ripe with potential 
abuse. . . . [AJutopsies that yield no favorable results . . . 
could be conveniently forgotten, especially if the results 
proved favorable to the opposition. The potential for col- 
lusion between the parties and their experts is legion and 
the court refuses to lend its hand to the damaging effect 
such collusion could have on the integrity of the judicial 
process. 
Lewis v. Darce Towing Co., Inc., 94 F.R.D. at 269. 


(e) Resolution 

While the evidence derived from the autopsy may have had 
significant probative value to Schindler, we note that Schindler 
was allowed to present Dr. Okoye’s opinion as to the cause of 
Gerald’s death without reference to his autopsy findings. We 
conclude that the district court did not abuse its discretion in 
excluding from Schindler’s case in chief the testimony of Dr. 
Okoye regarding his autopsy findings. The competing interests 
discussed above required its exclusion. As the reasons support- 
ing the exclusion of the evidence apply with equal force to its 
exclusion as rebuttal evidence as well, we also conclude that the 
district court did not abuse its discretion in excluding the evi- 
dence in the rebuttal portion of Schindler’s case. See Westgate 
Rec. Assn. v. Papio-Missouri River NRD, 250 Neb. 10, 547 
N.W.2d 484 (1996) (holding that it is within trial court’s dis- 
cretion whether to allow rebuttal evidence). This assigned error 
is without merit. 


3. JURY INSTRUCTION 

Schindler next asserts that the trial court erred in refusing to 
give an instruction about missing x rays. The record indicates 
that the x rays taken of Gerald while he was in the emergency 
room were missing prior to trial and were never available for 
Schindler’s experts to review prior to trial. During the jury 
instruction conference, Schindler orally requested that the jury 
be instructed as follows: 
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[Tjhe plaintiffs have presented evidence that the x-rays 
taken by the Defendants University Hospital, University 
of Nebraska Medical Center, within the emergency room 
of Gerald Schindler’s cervical spine, as well as the x-rays 
taken under the direction of the emergency department, 
are to be within the possession and control of the Defend- 
ant University of Nebraska Medical Center but that they 
have been identified now as missing; that from such evi- 
dence, the jury may presume that the missing evidence 
would be favorable to the plaintiffs. However, the defend- 
ants may rebut such presumption by the greater weight of 
the evidence. 

Schindler has not cited us to any authority in Nebraska sug- 
gesting that such a presumption has ever been endorsed in this 
jurisdiction. Schindler does cite us to two cases from other 
jurisdictions which she argues are persuasive authority for such 
a presumption. Schindler relies on Carr v. St. Paul Fire & 
Marine Insurance Company, 384 F. Supp. 821 (W.D. Ark. 
1974), and Public Health Trust of Dade Cty. v. Valcin, 507 So. 
2d 596 (Fla. 1987). We do not find either case persuasive on the 
facts of the present case. 

The court’s opinion in Carr states nothing about any pre- 
sumption or any specific instruction to the jury. Rather, Carr 
merely states that the jury is entitled to consider the effect of a 
defendant’s having destroyed evidence. The opinion in Carr 
actually dealt with whether it was proper for the trial court to 
receive evidence suggesting that the defendant hospital had 
changed certain procedures after the subject evidence had been 
destroyed. In the case before us, there is no evidence that any- 
body “destroyed” any evidence, and the jury was not prevented 
from considering the fact that the x rays were missing. Carr 
does not suggest that any specific presumption arises when evi- 
dence becomes missing or that the jury should be specifically 
instructed as to any such presumption. 

In Valcin, the court was also confronted with a case where 
evidence was destroyed, not where evidence merely became 
missing. Significantly, in Valcin, the court stressed that before 
any presumption can arise from the destruction of evidence, the 
plaintiff must first prove that he or she was hindered in proving 
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his or her case because the destroyed evidence was unavailable. 
On the facts of the present case, there was testimony from 
numerous experts who all concluded that CT scans and MRI’s, 
which were available to all of the parties, actually provided bet- 
ter views of Gerald’s neck and spinal area than any x rays would 
have. One such expert testified that he was not hampered in 
forming an opinion in this case by the missing x rays because 
the CT scans provided the best evidence. 

[10] To establish reversible error from a court’s refusal to 
give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of 
the law, (2) the tendered instruction is warranted by the evi- 
dence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. Kent v. Crocker, 252 
Neb. 462, 562 N.W.2d 833 (1997). In the present case, the 
requested instruction is not a correct statement of the law in 
Nebraska at the present time, the instruction was not warranted 
by the evidence because the evidence indicated that CT scans 
and MRI’s indicated that the x rays would not have been favor- 
able to the plaintiff, and there has been no prejudice demon- 
strated because the presumption, if one existed, was rebutted by 
the evidence concerning the quality of the CT scans and MRI’s. 
As such, Schindler has not demonstrated reversible error from 
the court’s refusal to give the requested instruction. This 
assigned error is without merit. 


4. MOTION FOR NEw TRIAL 
Schindler’s argument on appeal concerning the court’s denial 
of her motion for new trial is confined to arguing that a new trial 
was warranted because of the above-discussed errors. Given our 
disposition of the other assigned errors, this assigned error is 
without merit, and we need not discuss it further. 


5. Cross-APPEALS 
(a) UNMC 
[11] In its brief, UNMC has argued as a “cross-appeal” that 
the trial court erred in awarding Schindler $15,000 for negligent 
infliction of emotional distress. However, UNMC has failed to 
properly designate this argument as a cross-appeal. According 
to the Nebraska Supreme Court Rules of Practice, any appellee 
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has the right to file a cross-appeal. Neb. Ct. R. of Prac. 1E (rev. 
1996). The rules provide that an appellee seeking to bring a 
cross-appeal must note on the cover of the appellee’s brief that 
this is a cross-appeal and prepare the cross-appeal in the same 
manner as an appellant’s brief. Neb. Ct. R. of Prac. 9D(4) (rev. 
1996). Among other things, an appellant’s brief must include a 
title page, a table of contents, a statement of the case, assigned 
errors, propositions of law, a statement of the facts, and an argu- 
ment section. Neb. Ct. R. of Prac. 9D(1) (rev. 1996). 

In the present case, UNMC did not designate a cross-appeal 
on the cover of the appellee brief. UNMC did not set forth the 
cross-appeal in a separate section of the brief. UNMC did not 
include a title page, a table of contents, a statement of the case, 
assigned errors, propositions of law, or a statement of the facts. 
UNMC merely added an additional argument to the appellee 
brief in which it argued this “cross-appeal.” 

It is firmly established law in this jurisdiction that in order to 
be considered on appeal, an alleged error must be both specifi- 
cally assigned and specifically argued in the brief of the party 
asserting the error. Lange v. Crouse Cartage Co., 253 Neb. 718, 
572 N.W.2d 351 (1998). The instant case is an example of an 
extreme violation of this proposition of law, because UNMC 
failed to assign any errors on cross-appeal, as well as failed to 
comply with the other procedural rules for bringing a cross- 
appeal. As such, we decline to address the merits of UNMC’s 
cross-appeal. 


(b) Walker 

As noted above, Walker also brought a cross-appeal in this 
case. Walker properly designated and established his cross- 
appeal, alleging that the trial court erred in overruling Walker’s 
motion for directed verdict on the wrongful death claim. 
Because we have already affirmed the jury’s verdict in favor of 
Walker in this regard, we need not further address whether 
Walker was entitled to a directed verdict. 


V. CONCLUSION 
Finding no merit to any of Schindler’s assigned errors, we 
affirm the judgments entered against Schindler and in favor of 
UNMC, Monasebian, Walker, and Patil. Because UNMC did 
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not properly present any issue on cross-appeal, we decline to 
reach the merits of UNMC’s claim on appeal. Because of our 
resolution of Schindler’s appeal, we need not reach Walker’s 


cross-appeal. 
PP AFFIRMED. 


LANCASTER COUNTY BOARD OF EQUALIZATION, APPELLANT, 
v. CONDEV WEST, INC., APPELLEE. 
581 N.W. 2d 452 


Filed July 7, 1998. No. A-97-838. 


1. Taxation: Final Orders: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission is for error on the record of 
the commission. When reviewing an order for errors appearing on the record, an 
appellate court’s inquiry is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor unreasonable. 

2. Taxation: Valuation: Equity: Appeal and Error. Neb. Rev. Stat § 77-1511 
(Reissue 1996) explicitly provides that the Nebraska Tax Equalization and Review 
Commission shall hear appeals from a county board of equalization as in equity and 
without a jury and determine anew all questions raised before the county board of 
equalization which relate to the liability of the property to assessment, or the amount 
thereof. 

3. Taxation: Valuation: Evidence: Proof: Appeal and Error. The Nebraska Tax 
Equalization and Review Commission shall affirm the action taken by a county board 
of equalization unless evidence is adduced establishing that the action of the board 
was unreasonable or arbitrary, or unless evidence is adduced establishing that the 
property of the taxpayer is assessed too low. 

4. Taxation: Valuation: Presumptions: Proof: Appeal and Error. There is a pre- 
sumption that a county board of equalization has faithfully performed its official 
duties in making an assessment and has acted upon sufficient, competent evidence to 
justify its action. That presumption remains unti! there is competent evidence to the 
contrary presented, and the presumption disappears when there is competent evi- 
dence adduced on appeal to the contrary. From that point forward, the reasonableness 
of the valuation fixed by the board becomes one of fact based upon all the evidence 
presented, The burden of showing such valuation to be unreasonable rests upon the 
taxpayer on appeal from the action of the board. 

5. Taxation: Valuation: Proof: Appeal and Error. In an appeal from a county board 
of equalization, the burden of persuasion imposed on a complaining taxpayer is not 
met by showing a mere difference of opinion unless it is established by clear and con- 
vincing evidence that the valuation placed upon the taxpayer’s property when com- 
pared with valuations placed on other similar property is grossly excessive and is the 
result of a systematic exercise of intentional will or failure of plain duty, and not mere 
exrors of judgment. 
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6. Real Estate: Taxation: Valuation: Words and Phrases. Neb. Rev. Stat. § 77-112 
(Reissue 1996) provides that actual value of real property for purposes of taxation 
shall mean the market value of real property in the ordinary course of trade. Actual 
value may be determined using professionally accepted mass appraisal techniques, 
including, but not limited to: (a) comparison with sales of real property of known or 
recognized value, taking into account location, zoning, and current functional use; (b) 
eaming capacity of the real property; and (c) reproduction cost less depreciation. 

7. Real Estate: Taxation: Valuation. The purchase price of property may be taken into 
consideration in determining the actual value thereof for assessment purposes, 
together with all other relevant elements pertaining to such issue; however, standing 
alone, it is not conclusive of the actual value of property for assessment purposes. 
Other matters relevant to the actual value thereof must be considered in connection 
with the sale price to determine actual value, but sale price is not synonymous with 
actual value or fair market value. 

8. Taxation: Valuation: Presumptions: Proof. Even though the presumption in favor 
of a property value set by a county board of equalization is overcome, the burden 
remains on the taxpayer to show that the board’s value was unreasonable. 

9. Taxation: Valuation: Evidence. The reasonableness of a county board of equaliza- 
tion’s valuation becomes a question of fact to be determined from all the evidence 
tending to establish the actual value of the property. 

10. Taxation: Evidence. In making its determination, the Nebraska Tax Equalization and 
Review Commission may consider or dismiss any evidence presented at the hearing. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Gary E. Lacey, Lancaster County Attorney, and Michael E. 
Thew for appellant. 


Jerry M. Slusky, of Gross & Welch, P.C., for appellee. 
MILLER-LERMAN, Chief Judge, and Sievers and MUES, Judges. 


SIEVERS, Judge. 
INTRODUCTION 


The Lancaster County Board of Equalization (Board) appeals 
the order of the Nebraska Tax Equalization and Review 
Commission (Commission) which reversed the Board’s $10.2 
million valuation for property tax purposes of the Dillard’s 
department store in Lincoln’s Gateway Shopping Center. 


BACKGROUND 
Condev West, Inc. (Condev), owns commercial real property 
located in the city of Lincoln, Lancaster County, Nebraska. This 
property, Dillard’s, was purchased by Condev in May 1994 for 
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$6 million. The property was subsequently renovated at a cost 
of $5.2 million. For the 1996 tax year, the county assessor pro- 
posed to value the subject property at $11,335,800. This figure 
was originally calculated by the county’s computerized mass 
appraisal system using an income approach. The $11,335,800 
figure was then reviewed by Court Monroe, a commercial 
appraiser on the county assessor’s staff. He compared the value 
to other similar properties in Lincoln and concluded that the 
computer-generated value was within a “good range” and 
accepted it. , 

On June 17, 1996, Condev filed a protest pursuant to Neb. 
Rev. Stat. § 77-1502 (Reissue 1996) with the Board. Condev 
claimed that the proposed valuation of the subject property “is 
in excess of its market value based on an income approach or of 
comparable department stores in the area” and requested a val- 
uation of $7,008,000. Pursuant to Neb. Rev. Stat. § 77-1502.01 
(Reissue 1996) (county board of equalization may direct refer- 
ees to conduct hearings on any protests filed pursuant to 
§ 77-1502), Cay Lacey, a Nebraska licensed appraiser, was 
assigned to review the valuation of Condev’s property. Wayne 
Kubert was designated as referee coordinator, and a hearing was 
set for June 28. 

At the hearing on June 28, 1996, no one appeared on behalf 
of Condev. Despite that fact, Lacey’s pro forma analysis was 
introduced. Lacey’s report recommended that the value of the 
subject property be reduced to $7,475,000. This value was 
based upon (1) data provided by the county assessor, (2) market 
sales data used by the assessor, (3) income data used by the 
assessor, and (4) the referee’s personal inspection of the exterior 
of the subject property. No information was provided to Lacey 
by Condev for preparation of the independent appraisal. 

Initially, Kubert concurred with this recommendation and 
signed the referee’s report, valuing the subject property at 
$7,475,000. Subsequently, however, Kubert began valuing other 
properties in the Gateway Shopping Center, and he became con- 
cerned about the lack of equalization among these properties. 
As a result, Kubert changed his mind and decided to override 
Lacey’s recommendation. With respect to Lacey’s report, a 
handwritten note was made on the front page, which stated, 


322 7 NEBRASKA APPELLATE REPORTS 


“BOE — Based on market rents of $8.50 — change market 
value to $65 or 156,806 x $65 = 10,192,390 called 10,200,000.” 
In addition, the $7,475,000 figure was crossed out and replaced 
by “$10,200,000.” In our record, Kubert claims these handwrit- 
ten notes as his. 

In the meantime, Lacey’s original report, containing the rec- 
ommendation of $7,475,000 and Kubert’s signature, was sent to 
Condev by mail on July 16, 1996, and received at its Fort 
Worth, Texas, offices. This communication also gave notice to 
Condev that the Board was scheduled to take final action on the 
recommendation on July 22, 1996, at 10 a.m. Due to the short 
notice, no representative of Condev was able to appear at this 
hearing. However, the following day, July 23, Condev was rep- 
resented by counsel Michelle Mapes. The hearing was recorded, 
and a transcript is part of our record. 

After Mapes presented documentation supporting Condev’s 
requested valuation of $7 million, Kubert explained the sudden 
change in valuation: 

W. KUBERT: . . . [T]he reasoning for it is to equalize 
with the rest of the shopping center. That’s all in the pro- 
cess right now. We think we have some additional market 
data that would substantiate a higher value than the origi- 
nal $7,000,000 but, I think it needs to be all settled out 
with the shopping center as that goes forward. That’s the 
primary reason for the change at this point. 


W. KUBERT: I think that the other thing that we looked 
at somewhat is potentially the cost of the new Penney’s 
store. I don’t know that that is fully known at this point. I 
think that’s part of this whole issue. There’s a lot of things 
we don’t know yet. ... 

During Kubert’s presentation, board member Linda Steinman 
asked: “Wayne, could you tell us what your valuation was... 
how much you would want to valuate this property at? Ten mil- 
lion what?” Kubert responded: “$10,200,000. That’s $65.00 a 
square foot.” Mapes explained to the Board that the subject 
property was originally constructed in 1970 and that the reno- 
vations made to the subject property were “essentially to make 
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it competitive with the market as opposed to adding value with 
respect to our property.” Mapes continued: 
We’re of the opinion, and have documentation to support 
it, that the value in malls really comes from your smaller 
retail shops and that the anchors are not where the value 
resides and that the square foot value is substantially less 
for those stores. 


.. . We’ve not really seen any appreciation in depart- 
ment stores sales nationwide in terms of square footage. 
The comparable sales that we have attached here are the 
most up-to-date. They are ’93 and ’94 sales and they are 
running about in the $40.00 per square foot range. 
Kubert justified the higher valuation by stating that major 
department stores are building their own buildings and that 
“they’re spending $10,000,000 to build a 125,000 square feet.” 
That same day, the Board took final action on the protest and 
accepted Kubert’s recommendation of $10.2 million as the final 
valuation of the property. 

Condev then appealed to the Commission pursuant to Neb. 
Rev. Stat. § 77-1510 (Reissue 1996). At the hearing before the 
Commission, Condev presented the expert testimony of a com- 
mercial real estate appraiser, Daniel Markham. In preparing his 
appraisal, Markham employed all three traditional approaches 
to value: the cost approach, the income approach, and the mar- 
ket data approach. 

Markham’s cost approach began with an estimate of the 
“replacement cost new” of the improvements to the building 
and the parking garage using the Marshall & Swift cost esti- 
mating system. The total replacement cost new of the property 
was $10,293,000, of which $8,480,000 represented the replace- 
ment cost new of the building and the balance represented the 
adjacent parking structure. The cost figures utilized by 
Markham were based on his opinion that the quality of the 
improvements was “average” and that their condition was 
“excellent.” To estimate physical depreciation of the improve- 
ments, Markham divided the components into short-lived (hav- 
ing a useful life that is less than the entire building) and long- 
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lived items. According to Markham’s appraisal, the physical 
depreciation was $1,375,000 and $2,435,000 for short-lived and 
long-lived items respectively. Markham also calculated a figure, 
$1,040,000, which he testified represented the “external obso- 
lescence” of the building. According to Markham, 
External obsolescence results from several different 
sources. It may be due to something outside of the prop- 
erty that has an adverse effect on value, or it may be sim- 
ply due to the economic conditions of the — of what the 
property — of the market that the property is in, and that 
is the case here. 
The total depreciated value of the building was estimated to be 
$3,630,000 (replacement cost new of the building minus depre- 
ciated value of improvements and external obsolescence). After 
taking into account the depreciated value of the parking ramp, 
$1,050,000, Markham estimated the total depreciation of the 
improvements to be $4,680,000. Addition of the land value of 
$2,650,000 resulted in a final value estimate, under the cost 
approach, of $7,350,000. 

Markham also used the income approach. Using information 
from 30 leases of anchor department stores in regional or super 
regional shopping centers, Markham developed estimates of 
what rents the subject property would likely generate, what 
expenses it would incur, and an expected net operating income. 
Then, relying on the analysis of eight sales of anchor depart- 
ment stores being leased, he determined a capitalization rate of 
9 percent. Application of this rate to the estimated net operating 
income resulted in a range of value under the income approach 
from $7,075,000 to $7,450,000. 

Finally, Markham used the market data approach. This 
approach compares the property being appraised with similar 
properties sold in the recent past. Markham collected data 
regarding the sale of 32 anchor department stores. He analyzed 
that information and identified five sales which he felt were 
most comparable to the subject property, including the sale of 
Dillard’s itself in 1994. Markham adjusted the sale prices of the 
comparables to reflect differences between them and the subject 
property in terms of age, size, land-to-building ratio, condition, 
and location. Using this information, Markham concluded that 
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the subject property would likely sell at a price from $43 to $46 
per square foot. He then applied that figure to the square 
footage of the subject property (156,806) for a value, under the 
market data approach, of $6,750,000 to $7.2 million. 

In determining a final opinion of value of $7.1 million from 
the three approaches, Markham “didn’t consider the cost 
approach meaningful to value because of the substantial mode 
of external obsolescence present.” Markham considered the 
income approach as the most accurate estimate of value and 
gave the market data approach “secondary consideration.” 

The Board’s evidence before the Commission consisted of 
the testimony of Kubert and the appraisal and testimony of 
Monroe. Like Markham’s analysis, Monroe’s analysis 
employed all three traditional approaches to value. On the basis 
of his analysis, Monroe concluded that the value of the subject 
property was in a range from $10,377,000 to $12,865,000. 

Monroe’s cost approach was similar to Markham’s, segregat- 
ing the various components of improvements on the subject 
property and then computing their replacement cost new using 
the Marshall & Swift cost estimating system. However, in 
Monroe’s judgment, the quality of the improvements was 
“above-average” rather than “average,” and, accordingly, the 
cost factors utilized by Monroe were higher than those used by 
Markham. Monroe also included two factors in his cost 
approach that Markham did not, namely: (1) additional costs 
associated with ensuring the proper grade on the very large 
slabs of concrete contained in the subject property and (2) the 
cost of keeping moisture out of the ground floor. Monroe also 
valued the “‘H.V.A.C.’” (heating, ventilation, and air condi- 
tioning) system, one of the building’s short-lived items, sub- 
stantially higher than Markham. Monroe’s final estimate of 
value by the cost approach was $12,864,979. Monroe made no 
deduction for external obsolescence. His land value was also 
$172,508 higher than Markham’s estimate. 

Monroe also used the income approach. He analyzed the 
rents that would have been due under leases that existed for two 
Gateway Shopping Center anchor stores before they were sold 
plus rental information from five other retail properties in the 
Lincoln market to arrive at a rental rate of $6.25 per square foot. 
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After calculating net operating income of $882,034, Monroe 
used a capitalization rate of 8.5 percent to estimate a final value 
of $10,376,868. 

Finally, Monroe used the market data (sales comparison) 
approach. He used the confirmed sale price of the subject prop- 
erty, together with renovation costs, to arrive at a valuation of 
$71.50 per square foot, in contrast to Markham’s figure of $43 
to $46 per square foot. Monroe’s comparables included dis- 
count stores not located in a super regional mall, but Markham 
used only stores located in super regional malls with four or 
more anchor stores. Markham’s comparables, unlike Monroe’s, 
included stores located outside the city of Lincoln as well as 
outside the State of Nebraska. We note briefly that Markham’s 
market data analysis did not take into consideration the renova- 
tion costs of any of the comparables. Monroe then applied 
$71.50 to the square footage of the subject property for a value 
of $11,211,629. Thus, Monroe’s analysis resulted in a range of 
values from $10,377,000 to $12,865,000. Unlike Markham, 
Monroe felt that the best indicator of value was the cost 
approach and concluded that the value set by the Board was 
conservative, being below the range of predicted values. 

In an order dated July 16, 1997, the Commission reversed the 
action of the Board, finding “that the decision of the Lancaster 
County Board of Equalization denying Taxpayer’s request for a 
reduction in the value of the subject property was unreasonable 
and arbitrary.” The Commission set the value of the subject 
property at $7,502,508 and held “[t]hat County’s Calculation of 
Land Value of $2,822,508 was supported by the evidence 
adduced and is equitable with the land values placed on other 
mall anchors. . . . That Taxpayer’s appraisal indicated Cost 
Approach value of $4,680,000 for the building and the parking 
structure was supported by the evidence.” The Commission 
rejected the income approach valuations of both appraisers 
because the valuations did not adequately address the “critical 
factor in analyzing the Income Approach [which] is the ‘risk’ 
factor.” The Commission found the Board’s market data 
approach without credibility because the sales used were not 
sufficiently comparable to the subject property. Likewise, it 
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afforded Condev’s market data valuation little credibility 
because its comparables were from markets outside Nebraska. 

The Commission also found that Condev had received little 
notice of the fact that the Board would take final action on its 
protest and that it was not until the actual hearing on July 22, 
1996, that Condev learned that Lacey’s recommendation of 
$7,475,000 had been changed to $10.2 million. No further com- 
ment was made by the Commission with respect to notice. The 
Board appeals to this court pursuant to Neb. Rev. Stat. 
§ 77-5019 (Reissue 1996). 


ASSIGNMENTS OF ERROR 

Restated, the Board argues that the Commission failed to (1) 
properly apply the standard of review mandated by Neb. Rev. 
Stat. § 77-1511 (Reissue 1996), (2) afford the action of the 
Board a presumption of correctness, and (3) apply the proper 
standard of proof. The Board also argues that the Commission 
erred (1) in failing to find the Board’s action was supported by 
sufficient evidence and (2) in finding that the value set by the 
Board was unreasonable and arbitrary. 


STANDARD OF REVIEW 

[1] Our review of a final decision of the Commission is for 
error on the record of the Commission. See § 77-5019(5). When 
reviewing an order for errors appearing on the record, an appel- 
late court’s inquiry is whether the decision conforms to the law, 
is supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. J.C. Penney Co. v. Lancaster Cty. 
Bad. of Equal., 6 Neb. App. 838, 578 N.W.2d 465 (1998) (appel- 
late review of Commission’s decision valuing an anchor depart- 
ment store at Gateway Shopping Center). 


ANALYSIS 
Standard of Review. 

We first briefly discuss the Commission’s standard of review 
of an appeal from a decision of a county board of equalization. 
In its decision on the matter in the instant case, the Commission 
discussed, but did not actually pronounce, what it thought was 
its standard of review. The Commission stated: 
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The Tax Equalization and Review Commission is not a 
court. The Commission was created pursuant to state law to 
provide for an accessible and affordable system of review 
of valuation decisions. Under such circumstances, applying 
the standard devised by the Nebraska Supreme Court to the 
Commission would be presumptuous and ill-advised. 

Therefore, the Commission must adopt a standard 
applicable to cases it hears and decides. This standard 
must be in keeping with the precept that tax laws are to be 
strictly construed, and construed in the light most favor- 
able to the taxpayer. [Citations omitted.] In determining 
that standard, resort must be made to the language of the 
statute. The Nebraska Supreme Court has often held that 
statutory construction is a simple task. The Court has held 
“In construing a statute, it is presumed that the Legislature 
intended a sensible rather than an absurd result. . . [.] 
Statutory language is to be given its plain and ordinary 
meaning. . . [.]” [Citation omitted.] 

Finally, the Nebraska Supreme Court has held that an 
administrative decision is “arbitrary” when it is made in 
disregard of the facts or circumstances and without some 
basis which would lead a reasonable person to the same 
conclusion. 

[2,3] We recently addressed the Commission’s use of this 
identical language in J.C. Penney Co., supra. The aforecited lan- 
guage has apparently become “boilerplate” for the Commission 
when deciding matters before it. As we held in J.C. Penney Co., 
§ 77-1511 explicitly provides that the Commission shall hear 
appeals from a county board of equalization “as in equity and 
without a jury and determine anew all questions raised before 
the county board of equalization which relate to the liability of 
the property to assessment, or the amount thereof.’ Section 
77-1511 further provides that the Commission shall affirm the 
action taken by the board unless evidence is adduced establish- 
ing that the action of the board was unreasonable or arbitrary, or 
unless evidence is adduced establishing that the property of the 
taxpayer is assessed too low. In Harrison Square v. Sarpy Cty. 
Bd. of Equal., 6 Neb. App. 454, 574 N.W.2d 180 (1998), we rec- 
ognized § 77-1511 as setting forth the Commission’s standard of 
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review. The Commission is directed to our holdings in Harrison 
Square and J.C. Penney Co. 


Validity of Board’s Valuation. 

The Board essentially argues that the decision of the Com- 
mission was not supported by evidence in the record. However, 
before this court can determine the validity of the Commis- 
sion’s actions, it must first determine the validity of the Board’s 
decision, because § 77-1511 mandates that the Commission 
“shall affirm the action taken by the board unless evidence is 
adduced establishing that the action of the board was unreason- 
able or arbitrary or unless evidence is adduced establishing that 
the property of the appellant is assessed too low.” Thus, the 
question becomes, Did Condev adduce evidence before the 
Commission establishing that the Board’s action of valuing the 
subject property at $10.2 million was unreasonable or arbitrary? 

[4,5] In J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., 6 
Neb. App. 838, 578 N.W.2d 465 (1998), we noted that the prin- 
ciples applicable to district court reviews in such matters 
“maintain viability now that the Commission has taken over the 
district court’s role.” Id. at 850, 578 N.W.2d at 473. Before the 
Commission existed, the Nebraska Supreme Court held that in 
determining whether to affirm the decision of a county board of 
equalization: 

There is a presumption that a board of equalization has 
faithfully performed its official duties in making an 
assessment and has acted upon sufficient competent evi- 
dence to justify its action. That presumption remains until 
there is competent evidence to the contrary presented, and 
the presumption disappears when there is competent evi- 
dence adduced on appeal to the contrary. From that point 
forward, the reasonableness of the valuation fixed by the 
board of equalization becomes one of fact based upon all 
the evidence presented. The burden of showing such valu- 
ation to be unreasonable rests upon the taxpayer on appeal 
from the action of the board. 

Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 
654-55, 437 N.W.2d 501, 502 (1989). In rebutting the afore- 
mentioned presumption, 


330 7 NEBRASKA APPELLATE REPORTS 


the burden of persuasion imposed on the complaining tax- 
payer is not met by showing a mere difference of opinion 
unless it is established by clear and convincing evidence 
that the valuation placed upon his property when com- 
pared with valuations placed on other similar property is 
grossly excessive and is the result of a systematic exercise 
of intentional will or failure of plain duty, and not mere 
errors of judgment. 
Bumgarner v. County of Valley, 208 Neb. 361, 366, 303 N.W.2d 
307, 310 (1981). The Bumgarner court continued: “ ‘It must be 
demonstrated by evidence that the assessment is grossly exces- 
sive and is a result of arbitrary or unlawful action, and not a 
mere error of judgment.’ ” Id. 

In its brief on appeal and before the Commission, the Board 
argued that its decision to value the subject property at $10.2 
million was based on four things: (1) the initial county 
appraiser’s office computer estimate of $11,335,800, (2) 
Lacey’s recommendation of $7,475,000, (3) Kubert’s recom- 
mendation that the value be set at $10.2 million, and (4) 
Condev’s evidence establishing a value of $7 million. However, 
based on the fact that the Board’s final valuation was exactly 
that recommended by Kubert, we conclude that the Board really 
considered only one thing in making its decision—the testi- 
mony and recommendation of Kubert. Thus, we examine what 
Kubert had to say in his testimony. 

Before the Commission, Kubert testified that based on the 
costs of other department stores in Nebraska and his knowledge 
of what J.C. Penney paid for its store in the Gateway Shopping 
Center, the subject property’s true market value was $10.2 mil- 
lion. When cross-examined about the comparables he used to 
estimate the value of the subject property, Kubert testified: 

A... The market is apparently changing, that’s what 
I’m saying. Dillard’s buys one, spends . . . $65.00 a square 
foot in the building and then we’re going to appraise it at 
$40 something, you know? I don’t know. . . . I think the 
market is changing .. . . So I — that’s where I think 
[Markham’s] analysis . . . begins to really fall apart is the 
fact that we’re lookin’ at a whole series and taking means 
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and averages of all of that when there’s a lot of factors of 
market that go into it. © 

Q Well, give us some evidence, then. 

A Well, I’m talking about the Penney store is pure evi- 
dence. That’s first class. 


A The Dillard’s sale and rebuild is first class evidence. 


A That’s why I changed my mind. Those two primarily, 
let alone the few other things I do. 
Q But do you have any backup for that other, than.... 
Kubert’s testimony continued: 
Q Do we have something in front of us that documents 
your opinion? 
A No, I didn’t — 


A I’m not offering any opinion here. I’m here to tell you 
what.... 

Q Okay. But I mean your opinion of value to the $10.2, 
was it something besides what’s written at the bottom of 
this [referee’s recommendation]? Nothing else? 

A I was not asked to do an appraisal or — so I used the 
techniques of mass appraisal-at that point. 

[6] Condev has the right to have its property assessed at 
actual value. See AT&T Information Sys. v. State Bd. of Equal., 
237 Neb. 591, 467 N.W.2d 55 (1991). In its order, the Commis- 
sion dismissed Kubert’s method of valuation by stating that 
““cost,’ ‘price’ and ‘value’ are not always synonymous.” Neb. 
Rev. Stat. § 77-112 (Reissue 1996) provides in pertinent part: 

Actual value of real property for purposes of taxation shall 
mean the market value of real property in the ordinary 
course of trade. Actual value may be determined using 
professionally accepted mass appraisal techniques, includ- 
ing, but not limited to (a) comparison with sales of real 
property of known or recognized value, taking into 
account location, zoning, and current functional use; (b) 
earning capacity of the real property; and (c) reproduction 
cost less depreciation. 
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[7] In Potts v. Board of Equalization, 213 Neb. 37, 46-47, 328 

N.W.2d 175, 180 (1982), the Nebraska Supreme Court held: 
“Tt is true that the purchase price of property may be taken 
into consideration in determining the actual value thereof 
for assessment purposes, together with all other relevant . 
elements pertaining to such issue; however, standing 
alone, it is not conclusive of the actual value of property 
for assessment purposes... .” 

The Potts court further stated that “‘ “other matters relevant to 

the actual value thereof must be considered in connection with 
the sale price to determine actual value”’” but that “‘“[s]ale 
price” is not synonymous with actual value or fair market 

value.’” Id. at 47, 328 N.W.2d at 180. See, also, US Ecology v. 

Boyd Cty. Bd. of Equal., 6 Neb. App. 956, 578 N.W.2d 877 

(1998) (holding that purchase price is not reflective of actual 

value). 

The record shows that Lacey’s independent recommendation 
set a value of $7,475,000. This value was based upon (1) the 
property record provided ‘by the county assessor, (2) market 
sales data used by the assessor, (3) income data used by the 
assessor, and (4) the referee’s personal inspection of the exterior 
of the subject property. Kubert originally approved this recom- 
mendation, going so far as to mail the figure to Condev at its 
headquarters in Fort Worth. However, Kubert changed his mind 
with respect to this figure and revalued the subject property at 
$10.2 million based on (1) an attempt to equalize all properties 
located in the Gateway Shopping Center, (2) the “Dillard’s sale 
and rebuild,” and (3) the alleged costs of constructing the new 
J.C. Penney building at the Gateway Shopping Center. He testi- 
fied that he was not asked to perform an appraisal and that he 
was not “offering any opinion here.” 

Although the Board argues otherwise, a review of this record 
shows that it relied on Kubert exclusively in valuing the subject 
property at $10.2 million. While we recognize that cost is rele- 
vant to the valuation process, we remember the holding of Potts, 
supra, that “standing alone, it is not conclusive of the actual 
value of property for assessment purposes.” Jd. See, also, J.C. 
Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 
578 N.W.2d 465 (1998) (holding that Lancaster County Board 
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of Equalization was not acting on sufficient evidence when it 
valued recently constructed J.C. Penney building based on (1) 
attempt to place all properties in Gateway Shopping Center in 
projected $80-per-square-foot range and (2) newspaper article 
indicating cost of constructing subject property). We conclude 
that Condev adduced competent evidence before the Commis- 
sion to rebut the presumption that the Board had acted upon 
competent evidence when it valued the Dillard’s store at $10.2 
million (which was really nothing but Kubert’s figure). 
Therefore, the Commission was correct in concluding that the 
decision of the Board “denying Taxpayer’s request for a reduc- 
tion in the value of the subject property was unreasonable and 
arbitrary.” 


Commission’s Decision. 

[8-10] Because we have determined that the Board acted in 
an arbitrary manner in valuing the subject property at $10.2 mil- 
lion, the presumption that the Board faithfully performed its 
duties in making an accurate assessment upon competent evi- 
dence disappears. Thus, “the reasonableness of the valuation 
fixed by the board of equalization becomes one of fact based 
upon all the evidence presented” to the Commission. Ideal 
Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 655, 
437 N.W.2d 501, 502 (1989). Even though the presumption in 
favor of a property value set by a county board of equalization 
is overcome, the burden remains on the taxpayer to show that 
the board’s value was unreasonable. Jd. The reasonableness of 
the board’s valuation becomes a question of fact to be deter- 
mined from all the evidence tending to establish the actual value 
of the property. See Richards v. Board of Equalization, 178 Neb. 
537, 134 N.W.2d 56 (1965). In making its determination, the 
Commission may consider or dismiss any evidence presented at 
the hearing. See Neb. Rev. Stat. § 77-5016 (Reissue 1996). 

Our review of a final decision of the Commission is for error 
on the record of the Commission. § 77-5019(5). When review- 
ing an order for errors appearing on the record, an appellate 
court’s inquiry is whether the decision conforms to the law, is 
supported by competent evidence, and is neither arbitrary, 
capricious, nor unreasonable. J.C. Penney Co., supra. We find 
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that the Commission’s decision to value the Dillard’s store at 
$7,502,508 was based on competent evidence from Markham’s 
cost approach appraisal and Monroe’s computation of the value 
of land. The Commission’s valuation was not arbitrary, capri- 


cious, or unreasonable, and it is affirmed. 
AFFIRMED. 


ROBERT J. PROKOP, M.D., APPELLANT, V. 
MartTIN A. CANNON, SR., ET AL., APPELLEES. 
583 N.W.2d 51 


Filed July 14, 1998. No. A-97-615. 


1. Demurrer: Pleadings. In considering a demurrer, a court must assume that the facts 
pled, as distinguished from legal conclusions, are true as alleged and must give the 
pleading the benefit of any reasonable inference from the facts alleged, but cannot 
assume the existence of facts not alleged, make factual findings to aid the pleading, 
or consider evidence which might be adduced at trial. 

2. Actions: Pleadings. In determining whether a cause of action has been stated, a peti- 
tion is to be liberally construed. 

3. Constitutional Law: Libel and Slander. When an allegedly defamatory speech 
involves a public figure and the speech is a matter of public concer, then the plain- 
tiff must surmount higher barriers than those present in simple common-law libel 
because of the First Amendment. 

4. Libel and Slander: Words and Phrases. Malice in a public-figure libel case means 
knowledge of falsity or reckless disregard for the truth. 

5. Libel and Slander: Proof. The burden of proof for falsity in a public-libel case is by 
clear and convincing evidence. 

6. Libel and Slander: Pleadings. Libelous matter in a pleading which is relevant to, or 
has some reasonable relation to, the judicial proceeding in which it is filed is abso- 
lutely privileged. : 

7. Libel and Slander: Attorneys at Law. Absolute privilege attaches to all statements, 
even allegedly defamatory statements, made by an attomey incident to and in 
the course of a judicial proceeding, if the statements have some relation to the 
proceedings. 

8. ___:___. An attomey at law is absolutely privileged to publish defamatory matter 
concerning another in communications preliminary to a proposed judicial proceeding, 
or in the institution of, or during the course and as a part of, a judicial proceeding in 
which he or she participates as counsel, if it has some reiation to the proceeding. 

9. ___:___. Releases made to the news media by defendants and cocounsels are priv- 
ileged as communications made as part of a judicial proceeding. 

10. Demurrer: Pleadings. After a demurrer is sustained, leave to amend is to be given, 
unless it is clear that no reasonable possibility exists that the plaintiff will be able to 
correct the deficiency. 
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11. Actions: Proof. In a malicious prosecution case, the necessary elements for the plain- 
tiff to establish are: (1) the commencement or prosecution of the proceeding against 
him or her; (2) its legal causation by the present defendant; (3) its bona fide termina- 
tion in favor of the present plaintiff; (4) the absence of probable cause for such pro- 
ceeding; (5) the presence of malice therein; and (6) damages. 

12. Actions. An action for malicious prosecution can be brought when the underlying 
action is a civil action. 

13. Actions: Probable Cause. The absence of probable cause is an essential and indis- 
pensable element of an action for the malicious prosecution of a civil or criminal 
action. 

14. Actions: Attorneys at Law: Liability. Generally, an attorney is not liable in an 
action for malicious prosecution where he or she has acted in good faith in the pros- 
ecution of the client’s rights; however, such a suit can be brought against an attorney 
because an attomey cannot always justify his or her actions merely by showing he or 
she followed the client’s instructions. 

15. Actions: Attorneys at Law. If an attorney, knowing that there is no cause of action, 
dishonestly and for some improper purpose files suit, or if an attorney acts knowing 
that the client has no just claim and that the client is actuated by an illegal or 
malicious motive, then a cause of action for malicious prosecution exists against the 
attomey. 

16. Actions: Attorneys at Law. A cause of action exists if an attommey prosecutes a 
claim which a reasonable lawyer would not regard as tenable or proceeds with the 
action by unreasonably neglecting to investigate the facts and the law. 

17. Attorney and Client: Liability. Attorneys may be liable in exceptional circum- 
stances for their actions in connection with the representation of a client. 

18. Actions: Attorney Fees. A court shall assess attomey fees and costs if, upon the 
motion of any party or the court itself, the court finds that an attorney or patty brought 
or defended an action or any part of an action that was frivolous. 

19. Actions: Words and Phrases. “Frivolous” has been defined as a legal position 
wholly without merit, that is, without a rational argument based on law and evidence 
to support the litigant’s position in the lawsuit. 

20. ___:___. The term “frivolous” connotes an improper motive or a legal position so 
wholly without merit as to be ridiculous. 

21. Actions. Any doubt about whether a legal position is frivolous or taken in bad faith 
must be resolved in favor of the party whose legal position is in question. 

22. Actions: Attorneys at Law. Attomeys and litigants should not be inhibited in press- 
ing novel issues or in urging a position which can be supported by a good faith argu- 
ment for an extension, modification, or reversal of existing law. 

23. Effectiveness of Counsel. A pro se litigant is held to the same standards as one who 
is represented by counsel. 


Appeal from the District Court for Saline County: ORVILLE L. 
Coaby, Judge. Affirmed in part, and in part reversed and 
remanded. 


Robert J. Prokop, pro se. 
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Michael M. O’Brien, P.C., for appellees. 
MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, Judges. 


SIEVERS, Judge. 
INTRODUCTION 
Robert J. Prokop, M.D., appeals the dismissal of his third 
amended petition with prejudice after the district court for 
Saline County, Nebraska, sustained the defendants’ demurrer. 


BACKGROUND 

A number of years ago, Nancy Hoch and Prokop were oppos- 
ing candidates for the elected position of University of 
Nebraska regent in the 1988 general election. During the cam- 
paign, Prokop authored a flier criticizing Hoch’s record and 
mailed it to approximately 40,000 households. Hoch requested 
a retraction, which was not forthcoming. Hoch then filed suit in 
the district court for Saline County, alleging that the flier con- 
tained 13 separate instances of libel. Hoch was represented at 
different phases of the lawsuit by Martin A. Cannon, Sr., and 
Michael M. O’Brien of Cannon, Goodman, O’Brien & Grant, 
P.C.—all of whom are the defendants in the instant action. For 
convenience, we will refer to them collectively as “Hoch’s 
attorneys.” Prokop’s answer asserted that the petition failed to 
state a cause of action. But rather than demurring on this basis, 
Prokop filed a motion for summary judgment. The district court 
granted summary judgment to Prokop as to 12 of the 13 allega- 
tions. As to the 13th allegation of libel, the district court ordered 
that the case proceed to trial. Hoch withdrew the 13th allegation 
and appealed the entry of summary judgment to the Nebraska 
Supreme Court. 

In Hoch v. Prokop, 244 Neb. 443, 449, 507 N.W.2d 626, 631 
(1993), the Nebraska Supreme Court held that the district court 
committed plain error by “not treating the summary judgment 
as a demurrer, by not ruling that Hoch had failed to state a cause 
of action, and by not allowing Hoch to amend her petition.” The 
judgment of the district court was reversed, and the cause was 
remanded with directions. After approximately 7 years of 
pretrial motions and amended petitions, on October 10, 1995, 
2 days before the scheduled trial, Hoch dismissed the suit 
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against Prokop with prejudice. That day, the Omaha World- 
Herald ran a story about the lawsuit in which one of Hoch’s 
attorneys, O’Brien, was quoted as saying that his client had 
dropped the suit because she had been able to stop Prokop’s 
libelous remarks. The article went on to quote counsel as hav- 
ing said: “ ‘Once the libelous material was not being published, 
we accomplished our purpose . . . . She wanted to put a check 
in Dr. Prokop’s apparent unbridled liberty to say whatever he 
felt like. ...’” 

Prokop sued Hoch’s attorneys on October 10, 1996, in the 
district court for Saline County. The petition was prepared pro 
se and alleged that Hoch’s previous lawsuit against Prokop con- 
tained slander and libel. Prokop further alleged that Hoch’s 
attorneys “maliciously and with knowledge of the falsity of 
their allegations [by their client] represented in Hoch vs. 
Prokop, and with a reckless disregard for the truth, continued 
litigation for the purpose of malicious prosecution of the 
Plaintiff, Robert J. Prokop, M.D.” Prokop requested $5 million 
in “specific damages” for malicious prosecution and slander 
and libel and also asked for general damages as provided by 
law. Hoch’s attorneys demurred, asserting that several causes of 
action were improperly joined and that the petition failed to 
state facts sufficient to constitute a cause of action. 

On November 27, 1996, Prokop filed a motion for summary 
judgment, which stated: “This Motion is based upon Defend- 
ant’s Answer which fails to deny any of the Plaintiff’s allega- 
tions.” While this statement is technically correct because 
Hoch’s attorneys did not file an answer, it is of no consequence 
because they demurred to the petition. The trial court sustained 
the demurrer on December 12, 1996, and gave Prokop leave to 
amend his petition. That same day, Prokop filed his amended 
petition, which was identical to the original petition. Hoch’s 
attorneys demurred again. The trial court ruled against Prokop 
on January 16, 1997, reasoning that the plaintiff pled no facts 
which the defendants knew were untrue and that there was no 
allegation of facts showing that the lawsuit filed by Hoch’s 
attorneys lacked “probable cause.” The court said, “I do not 
know just what Plaintiff is getting at other than they gave up.” 
(We take that as a reference to Hoch’s dismissal of her lawsuit.) 
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Additionally, the district court relied on the Supreme Court’s 
ruling and remand in Hoch, supra, to conclude that Hoch’s law- 
suit was not “frivolous,” as well as to show that the case was not 
maliciously prosecuted. Thus, the trial court sustained the 
demurrer and gave Prokop 60 days to amend his petition. 
Prokop filed a second amended petition of 18 pages on March 
10, 1997. Hoch’s attorneys once again demurred, which was 
sustained. Prokop filed his third amended petition on May 5. 
Hoch’s attorneys demurred 2 days later. On June 2, the trial 
court ruled: 

Section 25-804, R.R.S. 1995, requires that a petition 
contain “a statement of facts constituting the cause of 
action, in ordinary and concise language, and without rep- 
etition. .. .” The pleadings also show that Plaintiff is a med- 
ical doctor and this court assumes that he has the resources 
to obtain skilled help and advice. It is time for an appellate 
court to consider these pleadings because Plaintiff, on his 
own, will be unable to satisfy the trial court. The court 
does not want to risk a reversal on summary judgment 
because a defective demmurrer [sic] is in place and all par- 
ties be [sic] caused to expend further resources and time 
thereafter. It is hereby ordered that Defendants’ demmur- 
rer [sic] be and hereby is granted and that no additional 
time for a fourth amended petition be granted on behalf of 
Plaintiff. The granting of the demurrer dismisses the case. 

Prokop then appealed to this court. 


ASSIGNMENTS OF ERROR 

Prokop argues that the district court erred (1) in not allowing 
him the opportunity to amend his petition and cure the defect, 
(2) in “granting summary judgment challenging petition suffi- 
ciency [sic] on the basis it lacked a cause of action,” and (3) in 
forcing him to appeal based solely on the fact that he “could not 
satisfy the trial court under any circumstances.” Prokop also 
argues, “Judicial error is evident by judicial comments made 
throughout the trial docket sheet.” 


STANDARD OF REVIEW 
When reviewing an order sustaining a demurrer, an appellate 
court accepts the truth of the facts which are well pled, together 


PROKOP v. CANNON 339 
Cite as 7 Neb. App. 334 


with the proper and reasonable inferences of law and fact which 
may be drawn therefrom, but does not accept as true the 
pleader’s conclusions. Hoiengs v. County of Adams, 254 Neb. 
64, 574 N.W.2d 498 (1998). 


ANALYSIS 
Allegations of Slander and Libel. 

[1,2] In considering a demurrer, a court must assume that the 
facts pled, as distinguished from legal conclusions, are true as 
alleged and must give the pleading the benefit of any reasonable 
inference from the facts alleged, but cannot assume the exis- 
tence of facts not alleged, make factual findings to aid the 
pleading, or consider evidence which might be adduced at trial. 
Lawry v. County of Sarpy, 254 Neb. 193, 575 N.W.2d 605 
(1998). In considering the appellees’ demurrer, we limit our 
analysis to Prokop’s third amended petition (petition). Prokop 
appears to have three theories of recovery in mind in his plead- 
ing. See P. R. Halligan Post 163 v. Schultz, 212 Neb. 329, 322 
N.W.2d 657 (1982) (two purported causes of action arising out 
of same factual circumstances and involving same parties were 
not causes of action but, instead, different theories of recovery). 
Prokop’s claims are apparently slander and libel (defamation), 
malicious prosecution, and “frivolous pleadings,” although he 
does not separately state or number them as he should. But 
despite the imprecise and often confusing nature of Prokop’s 
petition, we bear in mind that in determining whether a cause of 
action has been stated, a petition is to be liberally construed. 
Coburn v. Reiser, 254 Neb. 495, 577 N.W.2d 289 (1998). 

[3] In Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 
(1993), the plaintiff, Hoch, was held to be a public figure. As 
Hoch’s opponent for the office of regent, Prokop at all times 
material to this case was also a public figure. Moreover, the 
comments in Prokop’s flier discussing Hoch’s qualifications 
were held in Hoch to be matters of public concern, When an 
allegedly defamatory speech involves a public figure and the 
speech is a matter of public concern, then the plaintiff must sur- 
mount higher barriers than those present in simple common-law 
libel because of the First Amendment. Hoch, supra. 

[4,5] The “higher barriers” were delineated in Hoch, 244 
Neb. at 445, 507 N.W.2d at 629. Prokop, because he was a pub- 
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lic figure when he was sued by Hoch—which lawsuit was the 
seed from which this protracted case grew—must demonstrate 
in this lawsuit actual malice by Hoch’s attorneys. Malice in a 
public-figure libel case means knowledge of falsity or reckless 
disregard for the truth. See Hoch, supra, citing New York Times 
Co. v. Sullivan, 376 U.S. 254, 84S. Ct. 710, 11 L. Ed. 2d 686 
(1964). Because of this particular burden of proof in a public- 
libel case, Prokop’s petition must allege facts, not merely naked 
conclusions, showing that Hoch’s attorneys, in the filing and 
conduct of her lawsuit, acted with knowledge of falsity or reck- 
less disregard for the truth. See Hoch, supra. The burden of 
proof for falsity in a public-libel case is by clear and convinc- 
ing evidence. Id. 

To summarize, Hoch claimed Prokop libeled her in his cam- 
paign flier, and now Prokop claims Hoch’s attorneys libeled 
him when they filed suit against him on Hoch’s behalf, alleging 
that the flier was defamatory. While we may seem to be going 
in circles, the analysis is necessarily circular. The subject of 
Hoch’s qualifications for the office of regent, an issue in the 
original action, is still very much “on the table,” because the 
“falsity” of what Prokop published in his flier is still an issue in 
this action. The end result is that Prokop, as the plaintiff in this 
case, must allege and prove the truth of his flier in order to 
prove the falsity of the allegations underlying the lawsuit filed 
against him by Hoch’s attorneys. Consequently, Hoch’s qualifi- 
cations remain at the core of this case and remain, at least for 
purposes of our analysis, a matter of public concern. In saying 
this, we recognize the reality that the vast majority of the pub- 
lic probably does not care about what Hoch’s qualifications 
were for a public office in an election 10 years ago. 
Nonetheless, we must engage in the analytical fiction that this 
litigation is in the same relative timeframe as the 1988 election. 
In other words, the mere passage of time (and a lot of it) does 
not lower the barriers for what is, and will always be, a public- 
libel case. Consequently, Prokop must allege and prove the fal- 
sity of the original suit against him. We now turn our focus to 
the particular consequences engendered by the fact that the 
defendants here are Hoch’s attorneys. 

[6,7] It is a well-established rule that libelous matter in a 
pleading which is relevant to, or has some reasonable relation 
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to, the judicial proceeding in which it is filed is absolutely priv- 
ileged. Beckenhauer v. Predoehl, 215 Neb. 347, 338 N.W.2d 
618 (1983). This absolute privilege attaches to all statements, 
even allegedly defamatory statements, made by an attorney 
incident to and in the course of a judicial proceeding, if the 
statements have some relation to the proceedings. Cummings v. 
Kirby, 216 Neb. 314, 343 N.W.2d 747 (1984). 

Beckenhauer, supra, was an action for damages for libel con- 
tained in a notice of disallowance of claim filed in proceedings 
to administer the estate of Herman Melcher, deceased. The 
defendant, Melvin Predoehl, was the personal representative of 
Melcher’s estate. Charles Beckenhauer, an attorney who had 
previously represented the deceased in some legal matters, noti- 
fied Lauree Cutsor, Melcher’s sister, of Melcher’s death and 
assisted in making arrangements for the funeral. He also talked 
to Cutsor on several occasions but was not employed to com- 
mence proceedings to administer the estate. 

After estate administration proceedings had been com- 
menced, Beckenhauer filed a claim for legal services and 
expenses rendered to the estate. A notice of disallowance of 
claim, prepared by counsel and signed by Predoehl and Cutsor, 
was filed in the estate proceeding. A statement was added to the 
bottom of the form by Predoehl, which read in pertinent part: 

“The family of Herman A. Melcher, deceased, are in total 
agreement and state that at no time did any of said family 
or relatives of the decedent hire or retain Mr. Beckenhauer 
... as their lawyer or as the lawyer for this estate. . . . 

“. . . [OJther attorneys in Cuming County wanted this 
estate inorder [sic] to indirectly steal from this estate—if 
not directly. 

“The Melcher family are certain that the attorneys prior 
acted improperly, if not unethically. . . . 

“The Beckenhauer law firm have been overly paid for 
their work in abstracting and land contracts in the eyes of 
the Melcher family. .. .” 

Beckenhauer, 215 Neb. at 348-49, 338 N.W.2d at 620. 

Beckenhauer sued Predoehl for libel based on the above 
statements. At the close of Beckenhauer’s evidence, the trial 
court dismissed his petition on the ground that Predoehl’s state- 
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ments were privileged. The principal issue on appeal was 
whether the defamatory material included in the notice of disal- 
lowance was relevant or pertinent to the claim filed, because 
“*Tajllegations in pleadings are privileged if material or perti- 
nent to the controversy in litigation. .. ”” (Emphasis supplied.) 
Id. at 350, 338 N.W.2d at 620. The Nebraska Supreme Court 
concluded: 

It should be apparent to all that the statement was 
wholly unnecessary to the notice of disallowance of claim 
and served only to defame members of the bar in Cuming 
County, Nebraska. .. . 

The Restatement [(Second) of Torts] makes it clear that 
the defamatory matter need not be relevant to any issue 
before the court, but is privileged if it has some reference 
to the judicial function the judge is performing. If the 
defamatory matter has some reference to the subject mat- 
ter of the litigation, it is privileged. 

Id. at 350-51, 338 N.W.2d at 621. 

[8] The Beckenhauer court concluded that the defamatory 
material contained in the notice of disallowance was privileged. 
Restatement (Second) of Torts § 586 at 247 (1977) provides: 

An attorney ‘at law is absolutely privileged to publish 
defamatory matter concerning another in communications 
preliminary to a proposed judicial proceeding, or in the 
institution of, or during the course and as a part of, a judi- 
cial proceeding in which he participates as counsel, if it 
has some relation to the proceeding. 

We conclude that insofar as Prokop’s petition alleges slander 
and libel against Hoch’s attorneys based on pleadings from 
Hoch v. Prokop, 244 Neb. 443, 507 N.W.2d 626 (1993), the 
demurrer was correctly sustained. In his numerous petitions, 
Prokop has alleged nothing to indicate that what Hoch’s attor- 
neys did or said in the filing of the original lawsuit was not 
within the Beckenhauer privilege. 

[9] Furthermore, we conclude that “releases made to the 
news media by the defendants and co-counsels” were also priv- 
ileged as communications made as part of a judicial proceeding 
in which Hoch’s attorneys participated as counsel. Although 
Prokop’s petition fails to allege the precise “slanderous and 
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libelous statements” made by the appellees to the news media, 
the initial petition, through attachments of newspaper articles, 
reveals that O’Brien, in his capacity as Hoch’s attorney after the 
dismissal of her lawsuit against Prokop, was quoted by the 
media as having said: “‘‘Once the libelous material was not 
being published, we accomplished our purpose .. .. She wanted 
to put a check in Dr. Prokop’s apparent unbridled liberty to say 
whatever he felt like. . . .””” Susan Szalewski, Ex-Regent Hoch 
Drops 7-Year-Old Lawsuit Against Dr. Prokop, Omaha World- 
Herald, Oct. 10, 1995. True or not, we find that the statements 
made to the news media were well within the privilege. The 
Restatement, supra, comment c. at 248, in part, clearly supports 
our conclusion: 
The privilege stated in this Section is confined to state- 
ments made by an attorney while performing his function 
as such. Therefore it is available only when the defama- 
tory matter has some reference to the subject matter of the 
proposed or pending litigation, although it need not be 
strictly relevant to any issue involved in it. Thus the fact 
that the defamatory publication is an unwarranted infer- 
ence from the evidence is not enough to deprive the attor- 
ney of his privilege. 
The demurrer with reference to slander/libel on the basis of 
statements made to the news media was also correctly sustained. 
[10] After a demurrer is sustained, leave to amend is to be 
given, unless it is clear that no reasonable possibility exists that 
the plaintiff will be able to correct the deficiency. Rice v. Adam, 
254 Neb. 219, 575 N.W.2d 399 (1998). Here, the trial court did 
not make an express finding that there was no “reasonable pos- 
sibility” that Prokop could correct the defects in his petition. 
Instead, the court found, “It is time for an appellate court to 
consider these pleadings because Plaintiff, on his own, will be 
unable to satisfy the trial court.” While not a precise statement 
of the applicable standard, we take the trial judge’s comment as 
tantamount to a finding that there was no reasonable possibility 
that Prokop could cure the defect in his petition. We agree that 
no reasonable possibility exists that Prokop will be able to state 
a cause of action against Hoch’s attorneys for defamation 
because the statements in the pleadings and to the press were 
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privileged, as they all clearly related to the conduct of the liti- 
gation. Accordingly, the trial court correctly sustained the 
demurrer to Prokop’s claim for slander/libel without leave to 
amend. Thus, we affirm the dismissal of the defamation claims 
against Hoch’s attorneys. 


Malicious Prosecution. 

[11] Prokop’s petition also contains a conclusionary allega- 
tion against Hoch’s attorneys that the case Hoch, supra, consti- 
tuted malicious prosecution. In a malicious prosecution case, 
the necessary elements for the plaintiff to establish are: (1) the 
commencement or prosecution of the proceeding against him or 
her; (2) its legal causation by the present defendant; (3) its bona 
fide termination in favor of the present plaintiff; (4) the absence 
of probable cause for such proceeding; (5) the presence of mal- 
ice therein; and (6) damages. Johnson v. First Nat. Bank & 
Trust Co., 207 Neb. 521, 300 N.W.2d 10 (1980). Hoch’s attor- 
neys contend that Prokop cannot satisfy the second element of 
malicious prosecution because “Appellees/Defendants did not 
cause a civil or criminal proceeding to be filed against 
Appellant/ Plaintiff.” Brief for appellee at 5. There is no ques- 
tion that the original proceeding was instituted against Prokop 
by Hoch, but the law is that in certain situations, the litigant’s 
attorney can be sued for malicious prosecution. 

The appellate courts of Nebraska have never discussed mali- 
cious prosecution with reference to a lawsuit filed against an 
attorney who filed a previous action on behalf of a client. We 
believe that there are policy considerations involved in deter- 
mining the extent to which attorneys who file suit on behalf of 
their clients can later be sued. Broadly considered, those rea- 
sons are similar to reasons previously discussed herein with 
respect to defamation actions against lawyers. As expressed by 
the Court of Appeals of Louisiana: 

[T]he notion that defendant as the attorney for the party 
in the malpractice case was guilty of malicious prose- 
cution seems to distort the role of an attorney in any case. 
The suit was filed by the attorney only in a technical sense 
since he may have signed the petition, but it was in fact 
an action instigated and carried on by the plaintiff... . 
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[H]is attorney, defendant herein, was simply the instru- 

ment through which he [the plaintiff] invoked the judicial 

determination .... 
Spencer v. Burglass, 337 So. 2d 596, 600 (La. App. 1976). In 
Brody v. Ruby, 267 N.W.2d 902, 906 (Iowa 1978), the Iowa 
Supreme Court held that before a lawyer who had filed a medi- 
cal malpractice action against a doctor could be sued for mali- 
cious prosecution by the doctor, there had to be a “special 
injury,” i.e., something beyond that which necessarily results 
from similar suits. The basis for the court’s ruling in Brody, 
supra, was that courts should be open to all who think they have 
a just cause without the deterrence which would result from 
counteractions based on malice if the original plaintiff was not 
successful. The Brody court wisely noted that when disputes 
reach the litigation stage, some malice is present on both sides 
as “‘[f]riendly tort suits’” are not common. Id. at 905. 
Nonetheless, our examination of the law leads us to the conclu- 
sion that there is not an absolute bar against malicious prosecu- 
tion actions against attorneys. 

[12,13] It is clear that an action for malicious prosecution can 
be brought when the underlying action is a civil action. See 
Leisy v. Lisco State Bank, 223 Neb. 946, 395 N.W.2d 517 
(1986) (action for malicious prosecution brought as cross-peti- 
tion in suit for conversion). The absence of probable cause is an 
essential and indispensable element of an action for the mali- 
cious prosecution of a civil or criminal action. Brumbaugh v. 
Frontier Refining Co., 173 Neb. 375, 113 N.W.2d 497 (1962). 
Here, the trial court suggested in one of its rulings that the 
reversal and remand of the underlying case of Hoch v. Prokop, 
244 Neb. 443, 507 N.W.2d 626 (1993), establishes that there 
was “probable cause” for the filing of that lawsuit. This, in turn, 
implies the trial court’s conclusion that Prokop could never sat- 
isfy the need to plead and prove an absence of probable cause 
under his theory of malicious prosecution. However, we dis- 
agree with this interpretation, because the Supreme Court did 
not address whether there was probable cause for the filing of 
the lawsuit in Hoch. Instead, using the standards for a demurrer, 
the court simply found that the facts which Hoch alleged “begin 
to establish a libel cause of action.” Id. at 449, 507 N.W.2d at 


346 7 NEBRASKA APPELLATE REPORTS 


631. Thus, the matter was remanded to see if Hoch could allege 
the additional facts which were missing, because there was 
nothing on the face of the pleading to suggest that she could not 
allege such facts. 

[14-16] Generally, an attorney is not liable in an action for 
malicious prosecution where he or she has acted in good faith 
in the prosecution of the client’s rights; however, such a suit can 
be brought against an attorney because an attorney cannot 
always justify his or her actions merely by showing he or she 
followed the client’s instructions. 54 C.J.S. Malicious 
Prosecution § 61 (1987). If an attorney, knowing that there is no 
cause of action, dishonestly and for some improper purpose 
files suit, or if an attorney acts knowing that the client has no 
just claim and that the client is actuated by an illegal or mali- 
cious motive, then a cause of action for malicious prosecution 
exists against the attorney. Jd. A cause of action exists if an 
attorney prosecutes a claim which a reasonable lawyer would 
not regard as tenable or proceeds with the action by unreason- 
ably neglecting to investigate the facts and the law. Id. 

[17] Apart from and in addition to the above general obser- 
vations, there is authority for the proposition that attorneys may 
be liable in “exceptional circumstances” for their actions in 
connection with the representation of a client. In Macke 
Laundry Serv. Ltd. v. Jetz Serv. Co., 931 S.W.2d 166 (Mo. App. 
1996), the court articulated these exceptional circumstances as 
when the attorney is guilty of fraud, collusion, or a malicious or 
tortious act, meaning an intentional tort. While Nebraska has 
not expressly adopted this rule, the often-repeated need for 
pleading and proving probable cause in a malicious prosecution 
action seems to fit hand in glove with the Missouri doctrine. In 
other words, if there is probable cause for the original action to 
be brought, then it is difficult to envision the presence of the 
“exceptional circumstances’” recited by the Missouri court. 
Id. at 177. The Macke Laundry Serv. Ltd. court articulated that 
the exceptional circumstances rule has its roots in the attorney’s 
fiduciary duty to the client and the public policy that attorneys 
should be free to pursue recognized procedures to competently 
represent their clients “‘unfettered by fear of personal liability.” 
Id. 
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Because Prokop claims malicious prosecution by Hoch’s 
attorneys, the question naturally arises as to what is meant by 
malice in this context. The court in Macke Laundry Serv. Ltd. at 
179-80 addressed this issue, and we quote: 

The malice required to support a malicious prosecution 
action against an attorney differs from the malice required 
on the part of non-attorney defendant. In Henderson, 289 
S.W. at 334-36, the Missouri Supreme Court held that the 
test to establish malice on the part of an attorney depends 
on whether the attorney acted upon a statement of facts 
provided by the client, or whether the attorney obtained 
the information acted upon. Earlier, in Peck, 3 S.W. at 
581, the Supreme Court held that in order to show malice 
on the part of the attorney, where the attorney acted solely 
upon the facts related by the client, (1) the attorney must 
have known that there was no probable cause for the pros- 
ecution; and (2) the attorney must have known that the 
client was acting solely through improper motives. 
Henderson 289 S.W. at 335. 

Henderson v. Cape Trading Co., 316 Mo. 384, 289 S.W. 332 
(1926), referenced in the quote, is a case in which the Missouri 
Supreme Court held that the client’s misconduct was not 
imputed to the attorney. But if the attorney had knowledge, the 
Macke Laundry Serv. Ltd. court pointed out that an attorney 
could be liable for conspiring with the client, which is consis- 
tent with the holding of Henderson. Also, the Missouri court 
recounted that counsel could be liable when the attorney acts 
for his or her sole benefit, citing Worldwide Marine Trading v. 
Marine Transport Serv., 527 F. Supp. 581 (E.D. Pa. 1981); 
when the attorney’s acts rise to the level of active participation 
in fraud, citing Astarte, Inc. v. Pacific Indus. Systems, Inc., 865 
F, Supp. 693 (D. Colo. 1994); and when the attorney acts with 
actual malice or intent to harm, citing Fraidin v. Weitzman, 93 
Md. App. 168, 611 A.2d 1046 (1992). 

Our examination of this case leaves us with the impression 
that Hoch’s attorneys did not do anything more than file suit on 
behalf of their client and represent her in those proceedings, 
plus provide some commentary to the media. If that is the sum 
and substance of what they did, it appears unlikely that a cause 
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of action exists for malicious prosecution. But the standard we 
must apply is whether there is a reasonable possibility that 
Prokop can allege facts which would bring the case within the 
rather strict and limiting guidelines for malicious prosecution 
suits against lawyers who represent their clients. While we are 
not prepared to say that Prokop cannot allege such facts, we 
know that proving them to be true is another matter. (The circle 
of malicious prosecution actions which could thereby be 
spawned is apparent.) Nonetheless, on a demurrer, in our view, 
the standard is relatively low, and thus while we agree with the 
trial court that Prokop has not pled a cause of action for mali- 
cious prosecution at this point, he may be able to do so. Thus, 
Prokop’s assignment of error that he was entitled to leave to 
amend is well taken. Accordingly, we affirm the sustaining of 
the demurrer, but reverse the dismissal of Prokop’s theory of 
recovery based on malicious prosecution, and remand for fur- 
ther proceedings consistent with our opinion. 


Frivolous Pleadings. 

[18-22] In what we reference as Prokop’s third theory of 
recovery, he asserts that Hoch’s attorneys filed frivolous plead- 
ings, and although not directly linked to that allegation, the peti- 
tion at issue prays for attorney fees. Nebraska has a frivolous 
pleadings statute, Neb. Rev. Stat. § 25-824(4) (Reissue 1995), 
which provides that “(t]he court shall assess attorney’s fees and 
costs if, upon the motion of any party or the court itself, the 
court finds that an attorney or party brought or defended an 
action or any part of an action that was frivolous... .” See, also, 
In re Estate of Snover, 4 Neb. App. 533, 546 N.W.2d 341 
(1996). For the purposes of this statute, “frivolous” has been 
defined as a legal position wholly without merit, that is, without 
a rational argument based on law and evidence to support the 
litigant’s position in the lawsuit. First Nat. Bank in Morrill v. 
Union Ins. Co., 246 Neb. 636, 522 N.W.2d 168 (1994). “The 
term ‘frivolous’ . . . connotes an improper motive or a legal 
position so wholly without merit as to be ridiculous.” Behrens v. 
American Stores Packing Co., 236 Neb. 279, 288, 460 N.W.2d 
671, 677 (1990). Any doubt about whether a legal position is 
frivolous or taken in bad faith must be resolved in favor of the 
party whose legal position is in question. Sports Courts of 
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Omaha v. Meginnis, 242 Neb. 768, 497 N.W.2d 38 (1993). 
Finally, attorneys and litigants should not be inhibited in press- 
ing novel issues or in urging a position which can be supported 
by a good faith argument for an extension, modification, or 
reversal of existing law. Shanks v. Johnson Abstract & Title, 225 
Neb. 649, 407 N.W.2d 743 (1987). Shanks also points out that 
the determination of whether a particular claim or defense is 
frivolous must depend upon the facts of a particular case. 

With the foregoing law in mind, it is apparent that there is 
indeed a claim to be made under Nebraska law for attorney fees 
for defending a claim which is frivolous, but it is not an easy 
one to plead and prove. Prokop’s petition merely uses the core 
words “frivolous pleadings” and “attorney fees.” There are no 
factual allegations in the petition, as there must be, to support 
such a claim. As we have said, the standard for sustaining a 
demurrer and dismissing the underlying lawsuit is a finding by 
the trial court that there is no reasonable possibility that an 
amendment will cure the defect. Regardless of whether any 
facts that Prokop might allege on this theory can be proved to 
be true, we believe that if he knew how to do so, Prokop could 
allege facts stating a cause of action under § 25-824 for attor- 
ney fees based on the filing by Hoch’s attorneys of a frivolous 
pleading, presumably the original defamation lawsuit against 
him. We do not take the standard for the “dismissal of a lawsuit 
after a demurrer is sustained” to be that the person doing the 
pleading, in the trial court’s judgment, is unable to properly 
plead due to lack of education, understanding, or intelligence. 
However, there may well be a point where the failure to prop- 
erly plead becomes a failure to timely prosecute, giving rise to 
dismissal on such grounds, but that is not before us. Rather, we 
see the standard for deciding demurrers to be an objective one, 
and when viewed from that standpoint, it is apparent that we 
cannot say that there is no reasonable possibility that a claim for 
recovery of attorney fees cannot be stated. Thus, the trial court 
erred in sustaining the demurrer for recovery of attorney fees on 
the theory of frivolous pleadings. 

[23] We have some sympathy with the difficulties presented 
to the trial judge by this litigation. Prokop’s multiple petitions 
in this case are much like vegetable soup—a bunch of chopped 
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up stuff thrown into a pot. The law is that a pro se litigant is held 
to the same standards as one who is represented by counsel. 
State v. Lindsay, 246 Neb. 101, 517 N.W.2d 102 (1994). While 
people have a right to represent themselves, the trial court also 
has inherent powers to compel conformity to Nebraska proce- 
dural practice. Those powers might well be used to bring this 
litigation to a timely and orderly conclusion. 


CONCLUSION 

We uphold the sustaining of the demurrer as to any theory of 
recovery based on slander or libel, but reverse, and remand with 
respect to the theories of recovery based on malicious prosecu- 
tion and attorney fees for filing frivolous pleadings. Although 
the demurrers were properly sustained as to such theories, 
Prokop is entitled to a reasonable time to amend his petition as 
to those two theories. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 
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1. Sentences: Appeal and Error. Neb. Rev. Stat. § 29-2322 (Reissue 1995) provides 
that an appellate court, upon a review of the record, shall determine whether a sen- 
tence imposed is excessively lenient, having regard for (1) the nature and circum- 
stances of the offense; (2) the history and characteristics of the defendant; (3) the 
need for the sentence imposed (a) to afford adequate deterrence to criminal conduct; 
(b) to protect the public from further crimes of the defendant; (c) to reflect the seri- 
ousness of the offense, to promote respect for the law, and to provide just punishment 
for the offense; and (d) to provide the defendant with needed educational or voca- 
tional training, medical care, or other correctional treatment in the most effective 
manner, and (4) any other matters appearing in the record which the appellate court 
deems pertinent. 

2. ___:____. Ina case where the State maintains that a sentence imposed on a defend- 
ant is excessively lenient, the standard of review is whether the sentencing court 
abused its discretion in the sentence imposed. 

3. : . An appeal in which the State contends that a sentence is excessively 


lenient must of necessity be reviewed by an appellate court on a case-by-case basis. 
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Appeal from the District Court for Cheyenne County: JOHN 
D. Knapp, Judge. Sentences vacated, and cause remanded for 
resentencing. 


Paul B. Schaub, Cheyenne County Attorney, for appellant. 


James R. Mowbray and Robin W. Hadfield, of Nebraska 
Commission on Public Advocacy, for appellee. 


MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, Judges. 


MILLER-LERMAN, Chief Judge. 

The State brings this appeal to this court pursuant to Neb. 
Rev. Stat. § 29-2320 (Reissue 1995). The State claims that the 
two sentences of consecutive 5-year probations imposed by the 
district court for Cheyenne County on Verma J. Harrison as a 
result of her convictions for two counts of motor vehicle homi- 
cide in connection with an accident following a night of drink- 
ing is excessively lenient. For the reasons recited below, we 
conclude that the sentences are excessively lenient, vacate the 
sentences, and remand the cause for imposition of two sen- 
tences of 20 months’ to 5 years’ incarceration to be served con- 
secutively, pursuant to Neb. Rev. Stat. § 29-2323(1)(a) (Reissue 
1995). 


BACKGROUND 

The two victims killed in this motor vehicle accident were 
Janice Nicolich (Janice), age 60, and her granddaughter, Robyn 
Griffiths (Robyn), age 11. The accident occurred on June 28, 
1996, at approximately 7:30 a.m. on Interstate 80 near Sidney, 
Nebraska. The circumstances of this incident were as follows: 

Joseph Nicolich (Nicolich), age 65, his wife, Janice, and 
their granddaughter, Robyn, were on vacation en route to the 
Nicolichs’ son’s wedding in Salt Lake City, Utah. The accident 
occurred 5.5 miles east and 1 mile south of the city of Sidney, 
on J-80 in Cheyenne County, Nebraska. Just prior to impact, 
Nicolich, driving west on I-80, noticed children and a broken- 
down vehicle on the roadside. He steered his vehicle onto the 
shoulder and slowed it to about 25 miles per hour. A second 
vehicle, driven by Harrison, followed the Nicolich vehicle onto 
the shoulder at about 70 miles per hour. Harrison’s vehicle col- 
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lided into the rear section of the Nicolich van, causing the 
Nicolich vehicle to propel forward, rotate, and land in the 
median between the eastbound and westbound Interstate lanes. 

Harrison exited and walked away from her vehicle. Robyn 
died as a result of a massive blunt trauma to the head. One of 
the witnesses, Greg Stovall, noted that after seeing the crash, he 
and his wife stopped and went over to the Nicolich vehicle 
where they observed a “woman in front seat [Janice] died while 
my wife and myself were there.” Janice died from a blunt 
trauma with probable cranial hemorrhage. There is evidence 
that the force of the impact was such that Janice’s lapbelt, 
shoulder restraints, and deployed air bag were unable to save 
her. Nicolich was injured in the crash. 

The persons involved in the accident were transported by 
ambulance to the Sidney Memorial Health Center. Trooper 
Ronald Kissler of the Nebraska State Patrol arrived there and 
was told by members of the ambulance crew that they detected 
the smell of alcohol emanating from Harrison. Kissler searched 
for Harrison and located her in a room where she was undergo- 
ing a CAT scan. Kissler detected a strong odor of alcohol com- 
ing from Harrison. He then held a preliminary breath testing 
unit approximately 3 inches from Harrison’s mouth and took a 
reading as she exhaled. The reading showed a substantial 
amount of alcohol. Kissler then asked Harrison if she had had 
anything to drink that day. At first, she said she had not, but 
paused a few seconds, and then said that she had been drinking 
beer and mixed drinks in Ogallala, Nebraska, until about 3 a.m. 
Harrison further stated that she had slept a couple of hours in a 
motel and was in a hurry to get back to Cheyenne, Wyoming. 

At 9:52 a.m. on June 28, 1996, a registered nurse drew blood 
from Harrison. The sample was sent to the Nebraska State 
Patrol laboratory for analysis. At the preliminary hearing con- 
tained in the presentence report, Kissler stated that the results 
came back at .175 grams of alcohol per 100 milliliters of blood. 
At the arraignment hearing of August 5, 1997, as a factual basis 
for the plea, the prosecutor stated that the results of Harrison’s 
blood test “revealed a body fluid alcohol content of point one 
five (.15) grams of alcohol per one hundred (100) milliliters of 
her blood.” 
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At approximately 11 a.m. on June 28, 1996, Trooper Mike 
Gaudreault of the Nebraska State Patrol] spoke to Harrison about 
the accident. Harrison stated she “thought she had fallen asleep” 
at the wheel. She recounted events leading up to the accident. 
Harrison said she had awakened at around 6:30 a.m. on June 27. 
Later that day, at approximately 2 p.m., Harrison and a friend 
drove from Cheyenne to Ogallala. Upon arriving in Ogallala, 
they decided to stay the night and go out dancing. At 10 p.m. on 
June 27, they went out to a lounge to dance and drink with some 
friends. Harrison stated that she consumed seven or eight beers 
and about three or four mixed drinks and quit drinking at about 
3 a.m. Harrison stated that she went to sleep in a motel in 
Ogallala at about 4 a.m. Harrison stated that at 7 a.m. on June 
28, she left Ogallala for Cheyenne. She indicated that she 
wanted to get home to meet with a boyfriend to leave on time 
for a vacation to New York the same day. According to 
Gaudreault, Harrison stated, “I pushed it to get home.” 

Gaudreault then asked Harrison for specific information 
leading up to the crash. Harrison said she was driving west- 
bound on I-80, following a gray van at approximately one car 
length. The gray van proved to be the Nicolich vehicle. Harrison 
was traveling at about 70 miles per hour. She passed a broken- 
down vehicle, then heard her tires on the paved shoulder. She 
looked up to see the gray van on the shoulder in front of her and 
turned her steering wheel to the right to try to avoid a collision. 
She did not remember anything else about the crash. 

Gaudreault asked Nicolich for information about the crash. 
Nicolich said he was traveling to Utah with his wife, Janice, and 
granddaughter, Robyn. He was driving westbound on I-80 at 
approximately 75 miles per hour. He saw several small children 
near a “broke down motorist” and then steered onto the shoulder. 
He had decelerated and was traveling at about 25 miles per hour 
when his vehicle was struck from behind by another vehicle. He 
said he did not know where the other vehicle had come from, 
since he had not seen any vehicles behind him when he began to 
pull over. He does not remember anything else about the crash. 

Trooper George F. Lynch of the Nebraska State Patrol, a cer- 
tified accident reconstructionist, testified at the preliminary 
hearing. He determined that the Nicolich vehicle was com- 
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pletely on the shoulder at the time of impact, traveling at a rate 
of approximately 25 miles per hour. Harrison was driving on the 
shoulder at the time of the impact at a rate of 65 to 70 miles per 
hour. Lynch stated that contrary to Harrison’s assertions, 
Harrison did not attempt to avoid a collision because “[t]his 
type of accident is consistent with a vehicle just going in a 
straight line at 14 degrees to the struck vehicle.” 

On July 31, 1996, local mechanic Rodger Sauder conducted 
a mechanical inspection of Harrison’s vehicle. The vehicle was 
in the same condition as it was the day of the crash. Sauder did 
not detect any mechanical problems that might have contributed 
to an accident. 

On September 10, 1996, Gaudreault contacted the motels in 
the area of I-80 at the Ogallala interchange to determine if 
Harrison had been registered during the time period of June 26, 
27, or 28. Each of the motels reported no record of Harrison 
registered on said dates. 

At the hospital following the accident, Harrison was advised 
by Kissler that she was under arrest for driving under the. influ- 
ence. An evidence form contained in the presentence report lists 
the following items found in Harrison’s vehicle: three 12-ounce 
empty cans of beer and one shot glass. A signed postarrest 
chemical test advisement form is found in the presentence 
report as well as a waiver of Miranda rights, which is not signed 
by Harrison. 

An information was filed on August 7, 1996, charging 
Harrison with two counts of manslaughter, Class III felonies. 
An amended information appears in the presentence report with 
a typed date of October 1996, charging Harrison with two 
counts of manslaughter and assault in the third degree, a Class 
I misdemeanor. This document does not bear a filing stamp. The 
controlling amended information filed July 3, 1997, to which 
Harrison pled guilty on August 5, charges Harrison with two 
counts of motor vehicle homicide, Class IV felonies. Class IV 
felonies are punishable by 0 to 5 years’ incarceration, a $10,000 
fine, or both. Neb. Rev. Stat. § 28-105 (Reissue 1995). For the 
sake of completeness, we note that § 28-105 has now been 
amended to provide a minimum punishment of 6 months’ 
imprisonment. That change became operative on July 1, 1998, 
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and does not impact this appeal. Following acceptance of the 
pleas, the court ordered a presentence investigation. 

The presentence report disclosed that Harrison is 32 years 
old, with three dependents. She graduated from high school and 
has taken courses at a community college. She has been 
employed at Sears, a jewelry store, and as a hostess at a restau- 
rant in Cheyenne. 

Her prior record includes a fine for child neglect in 
December 1992, which she attributes to alcohol use. She was 
convicted of public intoxication in December 1994. 

In October 1995, she was convicted of driving under the 
influence of alcohol in Cheyenne. She was sentenced to 3 
months’ license suspension, 10 days in jail (time suspended), a 
$350 fine, and costs, and she was ordered to pay $50 to the vic- 
tim compensation fund. Harrison reported to the probation offi- 
cer preparing the presentence report that she stated to the 
Wyoming judge at sentencing on the prior driving under the 
influence conviction that “‘I am thankful I did not kill any- 
body.’ ” Harrison participated in an 8-hour alcohol abuse course 
in connection with the Wyoming driving under the influence 
conviction. However, she did not complete the course because 
she felt they treated her “ ‘like a criminal’” and described the 
class as scary. The presentence report states that since the cur- 
rent offenses, Harrison has participated in a driving under the 
influence offender program. 

The presentence report discloses that Harrison first began 
drinking regularly at 15, was drunk two times per week in high 
school, blacked out one time per month in high school, and con- 
sumed alcohol every day after graduating from high school. She 
reported that she had to drink 12 beers to reach a drunken state. 
In 1995, prior to her Wyoming driving under the influence 
offense, she used hard alcohol, preferring a pint of “ ‘hot damn 
schnapps’ ” each day. 

The presentence report shows that Dr. Kenneth A. Pettine 
reported on August 24, 1993, in connection with an evaluation 
of Harrison, that Harrison denied excessive use of alcohol. As 
noted above, she failed to complete the 8-hour alcohol abuse 
course following her conviction in Wyoming for driving under 
the influence. However, in contrast to the foregoing denials, on 
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August 31, 1997, the instructor at the “Action DUI Offender 
Program” in Cheyenne stated that Harrison acknowledged her 
alcoholism and reported no alcohol or drug use since the June 
1996 accident, which is the subject of this appeal. 

Following receipt of the presentence report, the district court 
sentenced Harrison on October 28, 1997, to two consecutive 
terms of 5 years’ probation on the counts of motor vehicle 
homicide. In sentencing Harrison, the court reviewed the 
“excellent” presentence report and noted the many letters con- 
tained therein. There were letters suggesting the maximum term 
of imprisonment submitted by family and friends of the victims. 
There were letters of support for Harrison. The parents of the 
victim Robyn wrote a lengthy letter of forgiveness, which was 
read into the record at sentencing. Nicolich wrote a three-page 
letter dated September 21, 1997, doubting reports of Harrison’s 
rehabilitation, describing the daily sadness he experiences at the 
loss of his wife, and further describing his injuries as a result of 
the collision and his progress in psychiatric care. 

At the sentencing hearing, Nicolich appeared and requested 
that Harrison receive maximum incarceration. He read his letter 
of September 21, 1997, into the record. A videotape portraying 
the victims, inter alia, at various family occasions was viewed 
by the court and is contained in the record on appeal. Harrison 
spoke and expressed remorse and indicated her intention to ded- 
icate herself to sobriety and helping others. The trial judge 

' stated, inter alia, as follows: 

I am deeply touched by the letter from Mr. and Mrs. 
Griffiths [parents of the victim Robyn], they express a for- 
giveness and a relationship with God that is difficult, I 
think, for most of us to understand. The more understand- 
able emotions are those expressed by other members of 
the family, which are quite simply, punish her as strin- 
gently, as severely as possible. And if I did that, it might 
give them some temporary sense of relief or some sense 
that our loved ones lives have been vindicated to some 
small, small degree. 

The trial judge concluded: 

Were it not for the letter from Mr. and Mrs. Griffiths, I 
think I would have, beyond a doubt, sentenced you to 
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prison, but in the face of their expressed forgiveness and 
their belief in you, Ms. Harrison, which I certainly hope is 
not in vain, I feel that probation is appropriate in this par- 
ticular instance. 

The trial court sentenced Harrison to 5 years’ probation on 
each count, the sentences to be served consecutively. The con- 
ditions of probation subjected Harrison to random drug and 
alcohol testing, home visitations, and a treatment referral, and it 
ordered her not to violate the law or consort with individuals 
who do. 

The State appeals. 


ASSIGNMENT OF ERROR 
As its assignment of error, the State claims that the district 
court abused its discretion by rendering excessively lenient 
sentences. 


STANDARD OF REVIEW 

[1] Neb. Rev. Stat. § 29-2322 (Reissue 1995) provides in part 
that an appellate court, upon a review of the record, shall deter- 
mine whether a sentence imposed is excessively lenient, having 
regard for 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational or 
vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent. 

[2,3] In a case where the State maintains that a sentence 
imposed on a defendant is excessively lenient, the standard of 
review is whether the sentencing court abused its discretion in 
the sentence imposed. State v. Wojcik, 238 Neb. 863, 472 
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N.W.2d 732 (1991); State v. Cotton, 2 Neb. App. 901, 519 
N.W.2d 1 (1994). An appeal in which the State contends that a 
sentence is excessively lenient must of necessity be reviewed by 
an appellate court on a case-by-case basis. State v. Ummel, 1 
Neb. App. 541, 500 N.W.2d 191 (1993). 


ANALYSIS 

The State generally claims on appeal that the sentences 
imposed on Harrison are excessively lenient. The State refers 
specifically to the criteria set forth in § 29-2322 in urging this 
court to reverse and vacate Harrison’s two consecutive sen- 
tences of 5 years’ probation. In response, Harrison urges this 
court to affirm the sentences, claiming that she now faces her 
alcohol problem, that she is subject to conditions of probation, 
and that removing her from the home would be detrimental to 
her dependents. Having reviewed the record in this case and the 
criteria set out in § 29-2322, we believe that sentences of pro- 
bation must be said to be excessively lenient. 

The nature of the offenses are extremely serious, from both 
the standpoint of the loss of lives and the injury which the sur- 
vivor, Nicolich, sustained and from which he still suffers. 
Moreover, the history and characteristics of Harrison require us 
to reach a conclusion that sentences of probation are exces- 
sively lenient. Harrison was previously given an opportunity to 
rehabilitate herself in connection with her driving under the 
influence conviction in Wyoming within the year prior to this 
crash, but she elected not to take advantage of that opportunity. 
According to Harrison, she failed to complete the 8-hour alco- 
hol abuse course because they treated her like a criminal and it 
was scary. The current incident occurred shortly after the fore- 
going decision of Harrison to perpetuate her denial that she had 
an alcohol problem involving drinking and driving and to not 
rehabilitate herself. In this regard, we acknowledge that there is 
a showing in the presentence report that since the accident 
involved in this case, Harrison now appreciates the danger that 
her drinking and driving poses. 

Harrison claims on appeal that the public is protected from 
further crimes which she might commit because she is’ subject 
to conditions of probation. The State correctly notes that 
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Harrison is not subject to intensive supervision, not required to 
participate in rehabilitative treatment, not required to make 
restitution or perform community service, not required to have 
daily contact with the probation officer, and does not have a 
monitored curfew. The protection of the public from further 
crimes by Harrison cannot be assured under the conditions of 
probation now imposed, nor does such a sentence serve as an 
adequate deterrent to further criminal conduct. Such a sentence 
does not reflect the seriousness of the offense, nor does it pro- 
mote respect for the law or provide just punishment for the 
instant offenses, all factors which we are required to review 
pursuant to § 29-2322, 

In State v. Winsley, 223 Neb. 788, 393 N.W.2d 723 (1986), 
the Nebraska Supreme Court found a sentence excessively 
lenient and modified a sentence of probation to one of incar- 
ceration. In its analysis, the court noted that “[w]e are some- 
what impressed in this matter that even the sentencing judge 
had misgivings about placing [the defendant] on probation.” Jd. 
at 792, 393 N.W.2d at 726. In the instant case, the district judge 
was correct in entertaining those misgivings, and indeed, pro- 
bation should not have been ordered. We are of the opinion that 
a period of incarceration is required to meet the requirements of 
a proper sentence under the facts of this case. 

It has been stated that cases involving claims of excessively 
lenient sentences must be reviewed on a case-by-case basis and 
that as a result, appellate courts are unable to set out with exact- 
ness any greater standards than those prescribed by the provi- 
sions in § 29-2322. State v. Winsley, supra. Nevertheless, an 
examination of all the factors in this case leads us to the con- 
clusion that the sentences of probation imposed herein were 
excessively lenient. 

The two sentences of 5 years’ probation to be served consec- 
utively are, therefore, vacated. Pursuant to § 29-2323(1)(a), this 
cause is remanded for imposition of two sentences of 20 
months’ to 5 years’ incarceration to be served consecutively and 
for administration of the proper truth in sentencing advisements. 


SENTENCES VACATED, AND CAUSE 
REMANDED FOR RESENTENCING. 
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Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of witnesses, 
or reweigh the evidence. Such matters are for the finder of fact, and a conviction will 
be affirmed, in the absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to support the 
conviction. 

Constitutional Law: Warrantless Searches: Search and Seizure. Warrantless 
searches and seizures are per se unreasonable under the Fourth Amendment, subject 
only to a few specifically established and well-delineated exceptions which must be 
zealously and carefully drawn and applied only where there is a showing that the exi- 
gencies of the situation made that course imperative. 

Warrantless Searches: Search and Seizure: Proof. In the case of a search and 
seizure conducted without a warrant, the State has the burden of showing the appli- 
cability of one or more of the exceptions to the warrant requirement. 
Constitutional Law: Search and Seizure: Waiver. The right to be free from an 
unreasonable search and seizure, as guaranteed by the 4th and 14th Amendments to 
the U.S. Constitution and by article I, § 7, of the Nebraska Constitution, may be 
waived by the consent of the citizen. In order for a consent to search to be effective, 
however, it must be a free and unconstrained choice and not the product of a will 
overbome. . 

Warrantless Searches: Proof. When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent, it is not limited to proof that the consent was 
given by the defendant, but may show that the permission to search was obtained 
from a third party who possessed common authority over or other sufficient relation- 
ship to the premises or effects sought to be inspected. 

Warrantless Searches: Police Officers and Sheriffs. A warrantless search is valid 
when based upon consent of a third party whom the police, at the time of the search, 
reasonably believed possessed authority to consent to a search of the premises, éven 
if it is later demonstrated that the individual did not possess such authority. 

Search and Seizure: Proof. The burden is upon the government to prove that a con- 
sent to search was voluntarily given. : 
____:____. When the consent of a third party to search is relied upon, the burden of 
establishing common authority over the premises rests upon the State. 
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10. Warrantless Searches: Minors. When the State relies upon a minor’s third-party 
consent to justify a warrantless search, the child’s age, intelligence, and maturity are 
critical on the voluntariness issue, on the question of whether the child possessed 
common authority over or other sufficient relationship to the area or thing sought to 
be inspected, and on whether the searching party reasonably believed the child pos- 
sessed authority to consent even if it is later demonstrated that the child did not pos- 
sess such authority. 

11. Constitutional Law: Search and Seizure. The Fourth Amendment test for a valid 
consent to search is that the consent be voluntary, and voluntariness is a question of 
fact to be determined from all the circumstances. 

12. Search and Seizure: Duress. To be effective, a consent to search must be a free and 
unconstrained choice and not the product of a will overborne. The consent must be 
given voluntarily and not as a result of duress or coercion, whether express, implied, 
physical, or psychological. 

13. Criminal Law: Intent. The intent with which an act is done is a mental process and 
may be inferred from the words and acts of the defendant and from the circumstances 
surrounding the incident. 

14. Criminal Law: Intent: Alcoholic Liquors. In procuring liquor for a minor, the gen- 
eral criminal intent is supplied by the performance of the proscribed act. The offense 
of procuring liquor for a minor does not involve a specific criminal intent. 


Appeal from the District Court for Seward County, ALAN G. 
Giess, Judge, on appeal thereto from the County Court for 
Seward County, Curtis H. Evans, Judge. Judgment of District 
Court affirmed. 


Gregory C. Damman for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 


MILLER-LERMAN, Chief Judge, and Sievers and MUES, Judges. 


MUES, Judge. 
I. INTRODUCTION 


Tommy R. Butzke, Sr., was convicted of procuring alcohol 
for a minor, in violation of Neb. Rev. Stat. § 53-180 (Reissue 
1993). He appeals, alleging the district court erred in affirming 
the county court’s denial of his motion to suppress and in 
affirming the county court’s finding that the evidence was suffi- 
cient to show the requisite intent necessary for conviction. 


II, STATEMENT OF CASE 
Butzke had a high school graduation party for his son, Chad, 
on May 21, 1995. Invitations were extended to family and 
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friends, who were mainly married couples and their children. 
No teenagers were formally invited unless part of an invited 
family. The Butzke residence was prepared for the party to 
include various games and activities. Extensive food and bever- 
age preparation was involved, with beverages to include soda 
pop, iced tea, punch, keg beer, and nonalcoholic beer. 

On May 21, Chad, age 17, was subject to two juvenile pro- 
bation orders, one of which was “intensive supervision proba- 
tion” imposed due to a juvenile adjudication stemming from 
minor in possession (MIP) and criminal mischief charges. As a 
condition of probation, he was not allowed to be in places of 
“harmful character,” including places with alcohol. He had dis- 
cussed the party with his probation officer, Tom Koch, the week 
prior to the party. Chad told Koch that there was going to be 
alcohol present, just as there had been at the graduation parties 
his father had given for his siblings. Koch told Chad that Chad 
was not to drink alcohol and explained that Koch might be com- 
ing to the party to see if Chad was drinking. Butzke was aware, 
before the party, that Koch might be coming to check on Chad. 

On the day of the party, the food, iced tea, and punch were 
set out in the kitchen. The keg beer was placed on the outside 
porch with the nonalcoholic beer and soda pop. Red plastic cups 
for the guests were placed beside all of the beverages. In the 
early afternoon, the guests began to arrive, and by the time 
Chad arrived in the late afternoon, people were drinking, eating, 
and socializing. Activities included playing basketball, volley- 
ball, horseshoes, card games, and Nintendo and riding horses. 

As Koch had warned, he eventually arrived to check on Chad. 
He arrived at approximately 10:45 p.m., accompanied by two 
Nebraska State Patrol troopers and a Seward County deputy 
sheriff. At trial, Koch testified that there were 50 to 75 vehicles 
parked near the Butzkes’ rural residence as he and the officers 
approached it. 

As Koch and the officers arrived in two vehicles, a group of 
people disbanded and scattered into a nearby field. As Koch and 
the officers exited their cars and approached the residence, they 
saw approximately 150 people either around the porch, in a 
field next to the house, or near a picnic table. As Koch pro- 
ceeded toward the house, he was greeted by Chad, who was 
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immediately administered a breath test. The result was .000. 
After determining that Chad had not been drinking alcohol, 
Koch visited generally with Chad about the party. Koch 
observed a keg of beer on the front porch and about 100 people 
in the yard. Some held beer bottles, beer cans, or red cups and 
appeared to Koch to be minors, but he testified that he had no 
idea how old these individuals were. He then asked Chad 
if it was alright if I walked with him and basically look for 
alcohol. This was part of his probation he was not to be in 
a place of harmful character to include with alcohol, and it 
appeared to me that there was a high probability there was 
alcohol on this [sic] premises that he had access to 
whether he was drinking it or not. And so I obtained per- 
mission from him to see how much alcohol was on the res- 
idence. 
Chad said this was fine. However, Koch also testified that he 
conducted the search pursuant to the probation conditions 
which stated that Chad was “to permit the Probation Officer to 
visit [him] in a reasonable manner at home, school or else- 
where” and was to “({s]ubmit to reasonable search and seizure of 
premises, person, or vehicle by or upon the request of the pro- 
bation officer.” Koch testified that he had previously discussed 
the probation order’s conditions with Chad in the presence of 
Butzke and that Butzke had “signed off” on the terms of Chad’s 
probation. However, there is no evidence that the probation con- 
ditions were discussed on the night of the search. 

Koch proceeded to walk to a picnic table on the lawn south 
of the house. There he found Butzke and other adults seated. He 
testified that he told Butzke that he was going to look around 
and that Butzke did not object. Koch and Chad then proceeded 
to a field area an undescribed distance west of the house where 
the deputy sheriff was dumping alcohol from Busch Light beer 
cans. Koch then asked to take a look around the house, and 
Chad escorted him to the backyard area where Koch noticed 25 
to 30 red cups on the ground, which, in his opinion, contained 
beer. He and Chad tipped over the containers. When asked 
where the beer was coming from, Chad told him it was on the 
front porch. Koch and Chad then proceeded to the garage area 
and then onto the front porch, with Chad leading the way. They 
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went inside the Butzke residence with Chad again leading the 
way and “proceeded to go room to room looking for any more 
kegs or alcohol.” They did a “once through, ended up [on] the 
first floor, went back into a bedroom[, where they] ran into 
some individuals,” including Jason Diederichs. 

Koch described the room where he found Diederichs as a 
“back room or bedroom or something of that nature.” The door 
to this room was apparently closed, as Koch testified that after 
the door to the room was opened, he asked the group of people 
inside if they were old enough to drink. According to Koch, 
they all replied affirmatively except Diederichs, who said, 
“[NJo, you know I’m not.” At that point, Koch observed a red 
cup in Jason’s hand that Koch determined contained beer. Koch 
testified that Chad was present during his entire conversation 
with Diederichs. Koch escorted Diederichs outside to the state 
troopers, who issued a citation for MIP after Koch told them 
what he had observed. 

Koch then proceeded back into the house and continued his 
search, again with Chad leading him through the house. At 
some point during the search, he contacted Butzke’s wife inside 
the house and asked her to dispose of the beer Diederichs had 
been drinking. Koch then went upstairs to Chad’s room and 
found a 4-pack of wine coolers, which he took down to Butzke 
and advised him that Chad was not to have the wine coolers 
because it was a violation of his probation. Chad explained that 
these wine coolers belonged to his girl friend. Koch also went 
onto the roof of the Butzke residence and visited with Chad’s 
brother. Shortly thereafter, the law enforcement officers, under 
Koch’s direction, seized three kegs of beer, two of which were 
completely empty and the third was approximately three- 
fourths empty, and left the Butzke residence. Koch testified that 
he ordered the seizure of the readily accessible alcohol because 
he did not want Chad to be drinking after Koch left. 

Approximately 6 months later, Butzke was charged under 
§ 53-180 with three counts of procuring alcohol for a minor. The 
first count involved Diederichs. The other counts were dismissed 
at the end of the State’s case and are not involved in this appeal. 

Prior to trial, Butzke filed a motion to suppress, pertaining 
only to count I of the complaint. In the motion, he sought to 
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exclude “all observations, testimony, or physical evidence of 
any nature” seized as a result of the search of the residence, 
claiming that the search was conducted in violation of his 
Fourth Amendment rights. At a hearing on the motion, copies of 
Chad’s probation orders were received into evidence, and Koch 
testified that both were in effect on the day of the search. 

The earlier probation order was entered by the York County 
Court, sitting as a juvenile court. It is dated October 8, 1993, 
and places Chad on probation for 24 months. It states, inter alia, 
that Chad is to permit the probation officer to visit him in a rea- 
sonable manner at home, school, or elsewhere, and to abstain 
from the use of alcohol or illegal drugs. The order is signed by 
Chad directly under a paragraph that states that he understands 
the conditions and agrees to work with his parents and proba- 
tion officer to satisfactorily complete probation. Portions of the 
order have been physically excised in the copying process, ren- 
dering illegible another signature appearing directly after a 
clause which says the signer has read the conditions of proba- 
tion and agrees to them. 

The second order is dated March 2, 1995, and bears the cap- 
tion of intensive supervision probation from the York County 
Court, sitting as a juvenile court. It places Chad on probation 
for 12 months for the offenses of MIP and criminal mischief. Its 
terms include, inter alia, that the juvenile is to avoid places with 
alcohol, “[s]ubmit to reasonable search and seizure of premises, 
person, or vehicle by or upon the request of the probation offi- 
cer,” abstain from the use of alcohol, and submit to a chemical 
test of his blood, breath, or urine upon request of his probation 
officer. It is signed by Butzke and Chad under a clause which 
States that each acknowledges and accepts his individual 
responsibilities for compliance and pledges his cooperation of 
the same. 

Butzke filed a motion to suppress, and the county court, ina 
written order filed June 7, 1996, made specific findings of fact 
regarding the motion. See State v. Osborn, 250 Neb. 57, 547 
N.W.2d 139 (1996). These findings included that Chad con- 
sented to the probation officer’s looking around the house, that 
Chad consented to a test for alcohol use, and that he further 
“gave a voluntary and intelligent consent to the search of the 
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premises.” With regard to Diederichs, the trial court determined 
that the “encounter occurred in a common-use area of the 
home.” It further found that the observation of the officer was a 
matter within his plain view. Finally, the court concluded that 
the provision in Chad’s probation order requiring him to submit 
to various types of searches was “reasonably related to the reha- 
bilitation” of Chad and that the officer was legally entitled to be 
where his observations of Diederichs took place. The motion to 
suppress was overruled. 

A bench trial followed, at which Butzke preserved his objec- 
tions to the evidence which he claimed was illegally seized. At 
trial, Butzke testified that he had purchased three kegs of beer 
for Chad’s graduation party because his adult friends had told 
him they did not want to have to bring alcohol like they had to 
at the graduation parties of Butzke’s other two children. He 
explained that the red cups were set up all over the kitchen and 
outside the house by the beer, the tea, the Kool-Aid, and the 
punch. Butzke testified that he did not even know Diederichs 
was at his home until Koch brought Diederichs out of the house 
and that Butzke did not remember speaking to Koch until Koch 
brought the wine coolers to him. Butzke testified that he knew 
that there were minors present at the party and that they had 
access to the beer on the front porch, but that he thought the 
rumor that Koch was coming out would deter the minors from 
drinking it. Butzke also sat in the front yard 20 yards from the 
porch so that he could see what was going on. He explained that 
the minors knew that the “beer wasn’t bought for them” and that 
the food and nonalcoholic beverages were bought for Chad’s 
friends. 

Larry Eret, Butzke’s best friend, testified that early in the 
evening, he heard Butzke tell one minor that she could not have 
beer. However, a minor testified that he had drunk eight cups of 
beer from the keg. Another friend of Butzke’s testified that it 
would surprise him if a minor had secured eight cups of beer 
from the keg. He testified that there were lots of adults around 
the keg watching it, but he conceded that they were not specif- 
ically guarding against minors’ drinking from it. 

Diederichs testified that he had been drinking before he went 
to the Butzke residence but that when he found out that Koch 


STATE v. BUTZKE 367 
Cite as 7 Neb. App. 360 


might be showing up, he obtained a red cup and put tea in it. He 
testified that he was on the front porch when Koch arrived and 
that he went into the house to stay out of Koch’s way. He fur- 
ther testified that he had tea in the glass when Koch came into 
the bedroom and that however, when Koch asked him if he had 
been drinking, he replied in the affirmative because of the two 
beers he had had before arriving at the Butzke residence. The 
arresting officer testified that there was a strong odor of alcohol 
on Diederichs’ breath and that in his opinion, Diederichs would 
have had to have drunk alcohol during the hour he was at the 
Butzke residence for the odor to be that strong. The arresting 
officer also testified that when Koch told him Diederichs had 
alcohol in his glass, Diederichs did not deny it until after the 
citation was written. At that point, he began claiming it was iced 
tea in his glass. Koch testified that there was no doubt that there 
was beer in Diederichs’ red cup. 

Butzke was found guilty of procuring alcohol for Diederichs. 
On appeal to the district court, Butzke challenged the suffi- 
ciency of the evidence and the lower court’s denial of his 
motion to suppress. His conviction was affirmed. He timely 
filed his appeal to this court. 


Il. ASSIGNMENTS OF ERROR 
Restated, Butzke’s assigned errors are that the district court 
erred in affirming the county court’s denial of his motion to sup- 
press and in affirming the county court’s finding that the State 
proved beyond a reasonable doubt that he had procured alcohol 
for a minor in violation of § 53-180. 


IV. STANDARD OF REVIEW 

[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State y. Chitty, 
253 Neb. 753, 571 N.W.2d 794 (1998); State v. Ready, 252 Neb. 
816, 565 N.W.2d 728 (1997). 
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(2] In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of witnesses, or reweigh the evidence. Such matters are for 
the finder of fact, and a conviction will be affirmed, in the 
absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient 
to support the conviction. State v. Parks, 253 Neb. 939, 573 
N.W.2d 453 (1998). 


V. DISCUSSION 


1. MOTION TO SUPPRESS 

As stated, the trial court found that Chad had given a volun- 
tary and intelligent consent to the search of the premises. It also 
noted that “evidence found during a search consented to by one 
family member is admissible to prove charges against another 
family member who resides at that location.” It also observed 
that the probation conditions requiring submission to search 
were reasonably related to the rehabilitation of Chad, thus enti- 
tling Koch to be in the place where he made his observation of 
Diederichs. 

Butzke challenges the legality of the warrantless search of 
his residence which led to Koch’s observation of Diederichs 
with the beer in the red plastic cup. The State responds by argu- 
ing that this was a reasonable search pursuant to the terms of 
Chad’s juvenile probation and, alternatively, that Chad, as a res- 
ident of the household, had a sufficient relationship to the 
premises to consent to the search and did, in fact, so consent. 

(3,4] Warrantless searches and seizures are per se unreason- 
able under the Fourth Amendment, subject only to a few specif- 
ically established and well-delineated exceptions which must be 
zealously and carefully drawn and applied only where there is a 
showing that the exigencies of the situation made that course 
imperative. State v. Craven, 253 Neb. 601, 571 N.W.2d 612 
(1997). In the case of a Search and seizure conducted without a 
warrant, the State has the burden of showing the applicability of 
one or more of the exceptions to the warrant requirement. /d. 
Stated another way, “If police have acted without a search war- 
rant, the State has the burden to prove that the search was con- 
ducted under circumstances substantiating the reasonableness 
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of such search or seizure.” State v. Vermuele, 241 Neb. 923, 925, 
492 N.W.2d 24, 27 (1992). 


(a) Probation Search 

Butzke concedes the reasonableness of Koch’s coming to his 
residence, talking with Chad, and giving Chad a breath test to 
determine whether Chad was in a place with or was in the pos- 
session of alcohol. In fact, Butzke even concedes the reason- 
ableness of the probation officer’s entering the house and 
searching Chad’s room. 

As the State argues, it appears to be well settled in Nebraska 
that “conditions in probation orders requiring the probationer to 
submit to warrantless searches, to the extent that they contribute 
to the rehabilitation process and are done in a reasonable man- 
ner, are valid and constitutional.” State v. Morgan, 206 Neb. 
818, 826-27, 295 N.W.2d 285, 289 (1980). See, also, State v. 
Finnegan, 232 Neb. 75, 439 N.W.2d 496 (1989); State v. Lingle, 
209 Neb. 492, 308 N.W.2d 531 (1981). In Morgan, supra, the 
Supreme Court concluded that a search of a probationer’s resi- 
dence and person did not violate the Fourth Amendment, 
although it was without probable cause, because he had “con- 
sented” to the search in advance by agreeing to certain terms of 
probation, including the requirement that he submit to such 
searches with or without probable cause. We find no reported 
Nebraska cases applying the above rule to juvenile probation 
orders. The universal application of the “advanced consent” 
rationale of Morgan has been rejected by at least one court ina 
juvenile context. In In re Tyrell J., 8 Cal. 4th 68, 876 P.2d 519, 
32 Cal. Rptr. 2d 33 (1994), the court concluded that a juvenile 
has no choice under California law in the conditions of proba- 
tion imposed and that consequently, accepting probation is not 
deemed consent to search. However, the search in Jn re Tyrell J. 
was valid, because even a juvenile probationer had no reason- 
able expectation of privacy in the object of the challenged 
search, in that case, illegal contraband hidden in the juvenile’s 
pants. In Griffin v. Wisconsin, 483 U.S. 868, 871, 107 S. Ct. 
3164, 97 L. Ed. 2d 709 (1987), the Court held that the warrant- 
less search of the petitioner’s residence was reasonable when 
conducted pursuant to a state regulation permitting a probation 
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officer to search a probationer’s home without a warrant, as 
long as the probation officer’s supervisor approved and as long 
as there were “‘ ‘reasonable grounds’ ” to believe the presence of 
contraband existed. In any event, it is not necessary for us to 
decide whether the present search was a valid probation search, 
because the trial court made an alternate finding in upholding 
the legality of this search, which basis we affirm below. It 
specifically determined that the search was a valid third-party 
consent search. Because we conclude that the factual findings 
for that determination were not clearly erroneous, there is no 
need for us to determine the validity of the search on other 
grounds. 


(b) Consent Search 

[5] The right to be free from an unreasonable search and 
seizure, as guaranteed by the 4th and 14th Amendments to the 
U.S. Constitution and by article I, § 7, of the Nebraska 
Constitution, may be waived by the consent of the citizen. State 
v. Ready, 252 Neb. 816, 565 N.W.2d 728 (1997), citing 
Schneckloth v. Bustamonte, 412 U.S. 218, 93 S. Ct. 2041, 36 L. 
Ed. 2d 854 (1973). In order for a consent to search to be effec- 
tive, however, it must be a free and unconstrained choice and 
not the product of a will overborne. State v. Chitty, 253 Neb. 
753, 571 N.W.2d 794 (1998); Ready, supra. 

[6] When the prosecution seeks to justify a warrantless 
search by proof of voluntary consent, it is not limited to proof 
that the consent was given by the defendant, but may show that 
the permission to search was obtained from a third party who 
possessed common authority over or other sufficient relation- 
ship to the premises or effects sought to be inspected. State v. 
Konfrst, 251 Neb. 214, 556 N.W.2d 250 (1996), citing United 
States v. Matlock, 415 U.S. 164, 94 S. Ct. 988, 39 L. Ed. 2d 242 
(1974). See, also, State v. Walker, 236 Neb. 155, 459 N.W.2d 
527 (1990); State v. Van Ackeren, 200 Neb. 812, 265 N.W.2d 
675 (1978); State v. Ramold, 2 Neb. App. 545, 511 N.W.2d 789 
(1994). 

[7] A warrantless search is valid when based upon consent of 
a third party whom the police, at the time of the search, reason- 
ably believed possessed authority to consent to a search of the 
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premises, even if it is later demonstrated that the individual did 
not possess such authority. Konfrst, supra, citing Illinois v. 
Rodriguez, 497 U.S. 177, 110 S. Ct. 2793, 111 L. Ed. 2d 148 
(1990). See, also, State v. Caniglia, 1 Neb. App. 730, 510 
N.W.2d 372 (1993). 

[8,9] As we understand Butzke’s argument, it is that Chad did 
not voluntarily consent to a search of the premises and that even 
if he did, the consent was not valid as a third-party consent 
because Chad had no authority to allow the broad, sweeping, 
room-to-room search which eventually disclosed Diederichs. 
The burden is upon the government to prove that a consent to 
search was voluntarily given. State v. Prahin, 235 Neb. 409, 455 
N.W.2d 554 (1990). When the consent of a third party is relied 
upon, “[t)he burden of establishing ... common authority [over 
the premises] rests upon the State.” Rodriguez, 497 US. at 181. 

The issue, then, is whether or not the consent of Chad, a 
minor, was voluntary and, if so, whether it was a valid third- 
party consent as against Butzke. We find no reported Nebraska 
case addressing the validity of a third-party consent by a minor 
child. It is a topic, however, addressed by several other jurisdic- 
tions as well as legal writers. See, e.g., Annot., 99 A.L.R.3d 598 
(1980); 3 Wayne R. LaFave, Search and Seizure, a Treatise on 
the Fourth Amendment, § 8.4 (3d ed. 1996). See, also, Matt 
McCaughey, And a Child Shall Lead Them: The Validity of 
Children’s Consent to Warrantless Searches of the Family 
Home, 34 U, Louisville J. of Family Law 747 (1995-96), 

[10] Logic suggests that when the State relies upon a minor’s 
third-party consent to justify a warrantless search, the child’s 
age, intelligence, and maturity are critical on the voluntariness 
issue, on the question of whether the child possessed common 
authority over or other sufficient relationship to the area or 
thing sought to be inspected, and on whether the searching party 
reasonably believed the child possessed authority to consent 
even if it is later demonstrated that the child did not possess 
such authority. See, Rodriguez, supra; Matlock, supra; 
Schneckloth, supra. 

The decisions of other jurisdictions disclose that these as 
well as many other factors are typically looked at when consid- 
ering the validity of a minor’s consent to search. See, e.g., 
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Saavedra v. State, 622 So. 2d 952 (Fla. 1993); Davis v. State, 
262 Ga. 578, 422 S.E.2d 546 (1992); State v. Kriegh, 23 Kan. 
App. 2d 935, 937 P.2d 453 (1997); State v. Will, 131 Or. App. 
498, 885 P.2d 715 (1994). Without attempting to summarize 
such factors, we believe a minor child’s third-party consent to 
search is ultimately subject to the same analysis as any other 
third-party consent case—Was the consent voluntary under 
Schneckloth v. Bustamonte, 412 U.S. 218, 93 S. Ct. 2041, 36 L. 
Ed. 2d 854 (1973), and State v. Ready, 252 Neb. 816, 565 
N.W.2d 728 (1997), and, if so, did the third party possess com- 
mon authority over or other sufficient relationship to the 
premises under Matlock, supra, and Konfrst, supra, or, if not, 
did the person doing the search, at the time of the entry, rea- 
sonably believe the person giving the consent possessed such 
common authority over the premises under Rodriguez, supra, 
and Konfrst, supra? 


(i) Was It Voluntary? 

[11,12] The Fourth Amendment test for a valid consent to 
search is that the consent be voluntary, and voluntariness is a 
question of fact to be determined from all the circumstances. 
State v. Chitty, 253 Neb. 753, 571 N.W.2d 794 (1998). The trial 
court found that Chad had voluntarily consented to the search of 
the premises. Because voluntariness is a question of fact, our 
review is limited to whether the trial court’s finding was clearly 
erroneous. See, Chitty, supra; State v. Ready, 252 Neb. 816, 565 
N.W.2d 728 (1997). In making this determination, we do not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognize the trial court as the finder of fact and take into 
consideration that it observed the witnesses. Chitty, supra; 
Ready, supra. To be effective, a consent to search must be a free 
and unconstrained choice and not the product of a will over- 
borne. Chitty, supra; Ready, supra. The consent must be given 
voluntarily and not as a result of duress or coercion, whether 
express, implied, physical, or psychological. Chitty, supra; 
Ready, supra. 

We cannot say that the trial court’s finding that Chad volun- 
tarily consented to the search was clearly erroneous. At the 
time, Chad was 17 years old. At Koch’s request, Chad voluntar- 


STATE v. BUTZKE 373 
Cite as 7 Neb. App. 360 


ily took Koch on a tour of the surrounding area and the house 
and eventually into the bedroom where Diederichs was found. 
There is no evidence of trickery, deceit, force, or misunder- 
standing. Obviously, Koch was an authority figure then control- 
ling significant aspects of Chad’s life. However, the record dis- 
closes no overt coercion of Chad by Koch. There is no evidence 
that the probation condition was directly used as a tool to force 
the search or even discussed on the evening of the search. While 
we may find it difficult to accept that a teenager’s acquiescence 
in his probation officer’s request did not involve at least some 
degree of psychological pressure, given the teachings of Chitty 
and Ready, we are not prepared to say that the trial judge was 
clearly wrong in finding as a matter of fact that the consent was 
voluntary. 


(ii) Common Authority Over Area Searched 
Common authority is . . . not to be implied from the 
mere property interest a third party has in the property .. . 
but rests rather on mutual use of the property by persons 
generally having joint access or control for most purposes, 
so that it is reasonable to recognize that any of the co- 
inhabitants has the right to permit the inspection in his 
own right and that the others have assumed the risk that 
one of their number might permit the common area to be 
searched. 
United States v. Matlock, 415 U.S. 164, 171 n.7, 94 S. Ct. 988, 
39 L. Ed. 2d 242 (1974). 

As part of the trial court’s findings, it determined that 
Diederichs was found “in a common-use area of the home.” We 
view this finding, at least in part, to be the trial judge’s attempt 
to address the Matlock requirement of common authority and 
“mutual use.” As stated above, it is the State’s burden to prove 
such common authority. Illinois v. Rodriguez, 497 U.S. 177, 
110S. Ct. 2793, 111 L. Ed. 2d 148 (1990). We believe this, like 
the issue of voluntariness, involves a factual determination, 
again subject to the clearly erroneous standard of review. See, 
e.g., Chitty, supra; Ready, supra. 

What evidence did the State offer to show that Chad had 
authority over the residence common to that of Butzke? We 
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recall that “joint access or control for most purposes” is a key 
ingredient in this determination. 

Aside from evidence that Chad was a resident in the Butzke 
residence, the record is absent as to any particular evidence 
from which we can determine or understand the nature and 
extent of Chad’s control over the Butzke residence in general 
and, in particular, the bedroom being searched where 
Diederichs was observed. No evidence was offered regarding 
Chad’s general control over the house; his having keys to the 
residence; whose bedroom this was (except that it was not 
Chad’s); Chad’s authority, generally, to invite guests into some 
or all parts of the house; et cetera. Indeed, all we are told about 
this room is that it was a “back bedroom” or a bedroom of some 
kind located on the first floor and that Chad opened the door for 
Koch to go into it. In it were several people, including 
Diederichs. Unless we were to conclude that Chad’s leading 
Koch to this bedroom was evidence of Chad’s “authority” over 
it, a reach we believe would render the “common authority” 
analysis meaningless, there is really no evidence to support a 
factual finding that Chad had common authority over or a suffi- 
cient relationship to this bedroom to justify his valid consent to 
its search. As stated in 3 Wayne R. LaFave, Search and Seizure, 
a Treatise on the Fourth Amendment, § 8.4(c) at 773 (3d ed. 
1996), in minority consent cases, the scope of the consent is 
important 

because there are degrees of privacy in various parts of a 
family home, so that even a person with a lesser interest 
than the parents might admit persons to some areas but not 
others. Thus, even a child in his teens could not give a 
valid consent to the police to conduct a thorough search of 
the premises. 

With full appreciation of our limited standard of review on 
the factual issue of common authority in this case, we are con- 
strained to conclude that to the extent that the trial judge’s 
statement that the room was a “common-use area” was intended 
as a finding that Chad had common authority over it in the 
Matlock sense, the trial judge’s statement was clearly erro- 
neous. This is true especially in light of the fact that both 
Butzke and his wife were present at this party and that Koch 
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knew it and yet made no efforts to request consent to search 
from either of them. It seems to us that the parents’ presence at 
the time a minor’s consent is given enhances the State’s burden 
to prove the minor’s common authority over the area searched. 
See State v. Kriegh, 23 Kan. App. 2d 935, 937 P.2d 453 (1997) 
(noting that availability or presence of parent in home is rele- 
vant factor in determining validity of minor’s consent and its 
scope). 


(c) Reasonable Belief in Authority 

We will now move to whether the warrantless search can be 
justified on the basis that Koch reasonably believed Chad pos- 
sessed authority to consent to the search, even though we have 
concluded that the State failed to demonstrate that he in fact 
possessed such authority. See State v. Konfrst, 251 Neb. 214, 
556 N.W.2d 250 (1996). “{W]hat is at issue when a claim of 
apparent consent is raised is not whether the right to be free of 
searches has been waived, but whether the right to be free of 
unreasonable searches has been violated.” (Emphasis in origi- 
nal.) Rodriguez, 497 U.S. at 187. Rodriguez made it clear that 
“reasonable belief” is an objective test, not a subjective one, 
and the Nebraska Supreme Court has applied it as such. See 
Konfrst, supra. 

As stated, the trial judge found that the area in which 
Diederichs was observed was a “common-use” area. Such a 
finding carries several meanings. One, as discussed above, is 
that it was an area which Chad had common authority over for 
Matlock purposes. Another is that the area was one which was 
in apparent common use on the evening in question and that 
accordingly, Koch was justified in believing that Chad had the 
authority to consent to its search. As stated, Chad took Koch to 
this area of the house, opened the door, and exposed the occu- 
pants to him. The room was obviously in use that evening by 
several people, as was the rest of the house in general. 
Moreover, Koch had just advised Butzke of his intent to look 
around with Chad and received no objection. Finally, we recall 
that Butzke himself had pledged cooperation, in writing, to 
allow reasonable searches of Chad’s premises, a matter which 
Koch was fully aware of. 
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It seems entirely plausible to us, in view of the unique cir- 
cumstances of this case, that Koch could be found to have rea- 
sonably believed that Chad had the authority to consent to the 
search of the room in question whether or not he in fact enjoyed 
such authority. Illinois v. Rodriguez, 497 U.S. 177, 110 S. Ct. 
2793, 111 L. Ed. 2d 148 (1990). Construing the trial court’s 
finding to mean that Koch reasonably believed that Chad had 
the authority to consent to the search of the room where 
Diederichs was found, we find the trial court’s finding was not 
clearly erroneous. Therefore, Butzke’s first assignment of error 
is without merit. 


2. SUFFICIENCY OF EVIDENCE 

Section 53-180 provides that “[nJo person shall sell, give 
away, dispose of, exchange, or deliver, or permit the sale, gift, 
or procuring of any alcoholic liquors, to or for any minor... .” 
Butzke argues that the evidence was deficient to convict him of 
violating this law. 

Butzke first argues that the evidence is insufficient to show 
that minors were drinking beer he had purchased or, if so, to 
show that he knew they were. He argues that at best, the evi- 
dence shows that he “permitted” the possession or consumption 
of alcohol by a minor, and he cites State v. Jansen, 241 Neb. 
196, 486 N.W.2d 913 (1992), to support the contention that 
such is not prohibited by § 53-180. 

It is true that Jansen holds that § 53-180 does not criminal- 
ize allowing or permitting the possession of alcohol by minors. 
Butzke’s permitting minors to possess alcohol other than that 
furnished by Butzke was not prohibited by § 53-180. However, 
in Jansen, the defendant testified that he did not furnish the beer 
for the “keg party” which was taking place on his property and 
which he had knowledge of, whereas here, Butzke stipulated 
that the kegs of beer at the party had been purchased by him for 
the party. Moreover, the evidence here shows far more than 
Butzke’s merely permitting minors to drink alcohol on his 
premises. 

Butzke argues that his warning to one of the minors that the 
beer was not for the minors indicates that he did not intend for 
the beer to be consumed by minors and therefore that he did not 
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violate § 53-180. We do not disagree that such a warning tends 
to indicate such an intent. On the other hand, the fact finder was 
not compelled to accept that testimony or to draw such infer- 
ence from it. The evidence is that Butzke was sitting at a picnic 
table at a location not far from the kegs which were on the porch 
and that at least one minor had consumed a fairly large quantity 
of beer from the kegs that evening with no protest from Butzke 
or anyone else. The kegs were in full view and fully accessible 
to anyone who wanted to approach them and fill up one of the 
red plastic cups furnished for that purpose. 

[13] Butzke argues that he did not even know Diederichs was 
at the party, but he provides no authority for the proposition that 
to convict him, the State had to prove that he knew a particular 
minor was consuming alcohol furnished by him. In State v. 
Smith, 221 Neb. 406, 407, 377 N.W.2d 527, 528 (1985), liquor 
control agents, working undercover, observed the defendant 
with a group of “young-looking patrons.” One of the agents 
observed the defendant purchase beer and a mixed drink, return 
to the table, and place the drinks on the table. The agents then 
observed each of the four individuals consume some of the 
alcohol. On appeal, the defendant claimed, inter alia, that the 
evidence was insufficient to support his conviction because 
there was no evidence that he “intended to procure liquor for a 
minor.” Id, at 408, 377 N.W.2d at 529. The Supreme Court sum- 
marily rejected this argument. The intent with which an act is 
done is a mental process and may be inferred from the words 
and acts of the defendant and from the circumstances surround- 
ing the incident. Jd. Concluding that the requisite intent is a 
question of fact which was resolved against the defendant by 
the trial court, the court affirmed the conviction. 

[14] In procuring liquor for a minor, the general criminal 
intent is supplied by the performance of the proscribed act. The 
offense of procuring liquor for a minor does not involve a spe- 
cific criminal intent. State v. Lesiak, 234 Neb. 163, 449 N.W.2d 
550 (1989). See State v. Koperski, 254 Neb. 624, 578 N.W.2d 
837 (1998) (as general intent crime, criminal intent is inferred 
from commission of acts constituting elements of crime). 
Viewing the circumstantial evidence most favorably to the 
State, as we must, State v. Parks, 253 Neb. 939, 573 N.W.2d 453 
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(1998), it establishes that Butzke gave away or delivered alco- 
holic liquor to Diederichs, a minor. 
This assignment of error is without merit. 


VI. CONCLUSION 

We render no opinion on the propriety of the juvenile pro- 
bation condition requiring submission to a search of premises 
or on whether the search conducted here was a “reasonable” 
one under that probation condition. Instead, we conclude that 
the search of the premises fell within the third-party consent 
exception to the general rule against warrantless searches— 
specifically, that the trial court was not clearly wrong in its fac- 
tual finding that Chad’s consent was voluntary and in its 
implicit factual finding that Koch reasonably believed Chad to 
have authority over the area wherein Diederichs was located 
and observed. 

We further conclude that viewing the evidence most favor- 
ably to the State, it is sufficient to support Butzke’s conviction 
for violating § 53-180. 

AFFIRMED. 


S10UX SUN TALKINGTON, APPELLEE, V. WOMENS SERVICES, P.C., 
AND C.J. LABENZ, M.D., APPELLANTS. 
583 N.W. 2d 68 


Filed July 21, 1998. No. A-97-461. 


1. Motions to Vacate: Appeal and Error. The decision to vacate an order is within the 
discretion of the court; such a decision will be reversed only if it is shown that the 
district court abused its discretion. 

2. Judgments: Words and Phrases. An abuse of discretion occurs when the trial 
court’s decision is based upon reasons that are untenable or unreasonable or if its 
action is clearly against justice or conscience, reason, and evidence. 

3. Final Orders: Appeal and Error. A court order vacating a prior dismissal which is 
made within the same term in which the dismissal was granted constitutes a final and 
appealable order. 

4. Courts: Dismissal and Nonsuit. A district court has discretionary power to dismiss 
a case without prejudice for want of prosecution. Neb. Rev. Stat. § 25-1149 (Reissue 
1995). Such a dismissal is also within the inherent power of the court. The power to 
invoke this sanction is necessary in order to prevent undue delays in the disposition 
of pending cases and to avoid congestion in the trial courts. 
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5. Courts: Judgments, A district court has the inherent authority to vacate or modify 
its decisions within the same term that the initial decision was rendered. 
6. : . Although a court’s decision to vacate an order is discretionary, this dis- 


cretion is not an arbitrary one. It must be exercised reasonably and depends upon the 
facts and circumstances in each case as shown by the record. 

7. Limitations of Actions: Dismissal and Nonsuit. Four factors must be considered in 
assessing the propriety of a dismissal for lack of prosecution: (1) the length of delay 
in the proceedings, (2) reasons for the delay in the proceedings, (3) whether any dis- 
missals for lack of prosecution had been entered previously and then rescinded, and 
(4) whether a new lawsuit would be barred by the applicable statute of limitations. 

8. ___:____. The fact that a new lawsuit would be barred by the statute of limitations 
is not controlling in determining whether an abuse of discretion has occurred; instead, 
it is merely one of several factors to consider. 

9. Dismissal and Nonsuit: Appeal and Error. Conceming an order of dismissal, each 
case must be reviewed with regard to its own peculiar procedural history and the sit- 
uation at the time of the dismissal. 

10. Trial: Evidence: Attorneys at Law. Oral argument by counsel at the trial level is 
not evidence. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Reversed and remanded with 
directions. 


Mark E. Novotny, of Kennedy, Holland, DeLacy & Svoboda, 
for appellants. 


Martin A. Cannon for appellee. 
HANNON, IRWIN, and INBopy, Judges. 


INBODY, Judge. 
INTRODUCTION 

Appellants, Womens Services, P.C., and C.J. Labenz, M.D., 
appeal the decision of the Douglas County District Court grant- 
ing reinstatement of Sioux Sun Talkington’s petition following 
an order of dismissal of the instant case for lack of prosecution. 
For the reasons set forth herein, we reverse, and remand with 
directions. 


STATEMENT OF FACTS 
On August 25, 1995, Talkington filed a petition alleging that 
on August 27, 1993, Labenz and Womens Services committed 
medical malpractice. Hereinafter, the defendants-appellants 
will jointly be referred to as “Womens Services.” An answer 
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was filed on March 11, 1996. On June 28, the case was dis- 
missed for lack of prosecution. Talkington moved to reinstate 
the case on December 31, contending that discovery should be 
completed by March 31, 1997. A hearing was held on 
December 31, 1996. At this hearing, Talkington’s counsel stated 
to the court that advancement of the medical expert’s opinion 
was estimated to cost $15,000, and Talkington had been 
attempting to figure out ways to cover that cost. The court 
vacated the previously entered dismissal and entered an order 
excusing a filing of a certificate of readiness until March 31, 
1997. 

On April 1, 1997, the case was dismissed a second time for 
want of prosecution. A hearing was held on April 7. At this 
hearing, Talkington’s counsel stated: 

I’ve got a very unfortunate, very unusual situation here. 
This is a case that we filed when we had an expert’s opin- 
ion on it that he thought we had a liability case, but, to 
assess damages, he needed to do another surgery. 
[Talkington has] never been able to do that surgery, so the 
case kind of got stale and got shelved and nothing much 
went on with it. 

About two months back, we were here on a Motion to 
Reinstate and I think you reinstated it on the condition that 
we get our expert on board, which I said, about doing, took 
a long time doing. I’ll be damned if Friday he didn’t call 
me back, after I’ve been playing phone tag with him for 
quite awhile, and told me he would step up to the plate and 
be deposed and give me a final opinion on it. So, obvi- 
ously, the case is in an awkward posture, but if we can 
reinstate it and I can get Mark his discovery by the end of 
the week and get a deposition pretty quickly, I think that’s 
the only sensible thing to do. 

Over Womens Services’ objection, the court vacated the April 1 
dismissal. Womens Services timely appealed to this court. 


ASSIGNMENT OF ERROR 
On appeal, Womens Services assigns only one error: The trial 
court abused its discretion in vacating its order of dismissal and 
reinstating the instant case. 
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STANDARD OF REVIEW 

[1,2] The decision to vacate an order is within the discretion 
of the court; such a decision will be reversed only if it is shown 
that the district court abused its discretion. Jarrett v. Eichler, 
244 Neb. 310, 506 N.W.2d 682 (1993); Billups v. Jade, Inc., 240 
Neb. 494, 482 N.W.2d 269 (1992). An abuse of discretion 
occurs when the trial court’s decision is based upon reasons that 
are untenable or unreasonable or if its action is clearly against 
justice or conscience, reason, and evidence. Jarrett, supra. 


DISCUSSION 

[3] Before addressing the merits of the Womens Services’ 
assigned error, we note that a court order vacating a prior dis- 
missal that is made within the same term in which the dismissal 
was granted constitutes a final and appealable order. Jarrett, 
supra. Consequently, this court does have jurisdiction to 
address the merits of this appeal. 

[4] A district court has discretionary power to dismiss a case 
without prejudice for want of prosecution. Neb. Rev. Stat. 
§ 25-1149 (Reissue 1995). Such a dismissal is also within the 
inherent power of the court. A. Hirsh, Inc. v. National Hair Co., 
210 Neb. 397, 315 N.W.2d 236 (1982). The power to invoke this 
sanction is necessary in order to prevent undue delays in the dis- 
position of pending cases and to avoid congestion in the trial 
courts. Schaeffer v. Hunter, 200 Neb. 221, 263 N.W.2d 102 
(1978). 

[5,6] Likewise, a district court has the inherent authority to 
vacate or modify its decisions within the same term that the ini- 
tial decision was rendered. Jarrett, supra; A. Hirsh, Inc., supra. 
The decision to vacate an order is within the discretion of the 
court. However, the decision to vacate will be reversed if it is 
shown that the district court abused its discretion. Gutchewsky 
v. Ready Mixed Concrete Co., 219 Neb. 803, 366 N.W.2d 751 
(1985). Although a court’s decision to vacate an order is discre- 
tionary, “ ‘this discretion is not an arbitrary one. It must be exer- 
cised reasonably and depends upon the facts and circumstances 
in each case as shown by the record.’” A. Hirsh, Inc., 210 Neb. 
at 398-99, 315 N.W.2d at 238. 

[7-9] In an appeal from the district court’s overruling of 
plaintiff’s motion to rescind an order of dismissal, the Nebraska 
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Supreme Court in Schaeffer, supra, identified four factors to 
consider in assessing the propriety of a dismissal for lack of 
prosecution: (1) the length of delay in the proceedings, (2) rea- 
sons for the delay in the proceedings, (3) whether any dis- 
missals for lack of prosecution had been entered previously and 
then rescinded, and (4) whether a new lawsuit would be barred 
by the applicable statute of limitations. See, also, Gutchewsky, 
supra. The fact that a new lawsuit would be barred by the 
statute of limitations is not controlling in determining whether 
an abuse of discretion has occurred; instead, it is merely one of 
several factors to consider. Jd. “Each case must be looked at 
with regard to its own peculiar procedural history, and the situ- 
ation at the time of the dismissal.” Schaeffer, 200 Neb. at 224, 
263 N.W.2d at 104. 

[10] In the instant case, we have before us the bill of excep- 
tions of the proceedings regarding reinstatement of the instant 
case. However, the record contains only Talkington’s counsel’s 
unsworn statements to the district court; there was no evidence 
offered by Talkington at the hearing. Oral argument by counsel 
at the trial level is not evidence. State v. Bassette, 6 Neb. App. 
192, 571 N.W.2d 133 (1997). Thus, for the purpose of our 
review, we are essentially left with a record containing only the 
pleadings and docket entries. 

In A. Hirsh, Inc., supra, the defendants appealed from an 
order of the Douglas County District Court vacating a previous 
order dismissing the case for want of prosecution. The appeal 
contained no bill of exceptions, and the record consisted of the 
pleadings and docket entries. In determining whether the dis- 
trict court abused its discretion in vacating the prior dismissal, 
the Nebraska Supreme Court considered the lack of record 
activity in the case, the fact that the order of dismissal was 
entered well after the time had expired in which the plaintiff 
was required to show cause, and the fact that plaintiff’s motion 
was granted some 3 months after the order to show cause was 
entered and nearly 3 weeks after the cause had been dismissed 
for want of prosecution. The Supreme Court determined that the 
record was devoid of any indication as to why the plaintiff’s 
motion to reinstate should have been granted and, therefore, 
that the district court abused its discretion in granting the plain- 
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tiff’s motion to vacate the order of dismissal, and it ordered the 
judgment reversed and the cause remanded with directions to 
reinstate the order of dismissal. 

In the case at bar, the original petition was filed on August 
25, 1995. The case was dismissed for want of prosecution the 
second time on April 1, 1997. The Case Progression Standards 
provide that trial or hearing for civil cases in district court tried 
to a jury should be held within 18 months. Trial or hearing for 
nonjury civil cases are to be held within 1 year. Neb. Ct. R. of 
Case Progression Standards (rev. 1992). Thus, although the 
instant case had been pending for 19 months, not only had the 
case not proceeded to hearing or trial, but a certificate of readi- 
ness had not even been filed. Thus, the length of delay in the 
proceedings weighs against Talkington. 

The second factor to consider is the reason for the delay in 
the proceedings. As we stated earlier, the only reasons evi- 
denced by the record to explain the delay in this case were the 
comments to the district court made by Talkington’s counsel. 
These comments are not evidence. Thus, the record discloses no 
valid reason for the delay in the proceedings. 

The third factor to consider is whether any dismissals for lack 
of prosecution had been entered previously and then rescinded. 
This factor also weighs against Talkington, as the instant case 
had been dismissed for want of prosecution and then reinstated. 

Finally, we consider the statute of limitations. Talkington 
contends in her petition that the alleged medical malpractice 
occurred on August 27, 1993. The applicable statute of limita- 
tions is 2 years. Neb. Rev. Stat. § 25-208 (Reissue 1995). 
Consequently, a new lawsuit would be barred by the statute of 
limitations. However, this is merely a factor to consider in deter- 
mining whether the trial court abused its discretion. The other 
factors weigh against Talkington and indicate an abuse of dis- 
cretion by the trial court in vacating the April 1, 1997, dismissal 
of the instant case. The fact that a new lawsuit would be barred 
by the statute of limitations does not change this analysis. 


CONCLUSION 
On the record before this court, the district court’s decision 
to vacate the April 1, 1997, dismissal of the instant case was an 
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abuse of discretion. Therefore, the district court’s order vacat- 
ing the case is reversed, and the cause is remanded to the dis- 
trict court with directions to reinstate the dismissal order dated 
April 1, 1997. 


REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. CONNIE JANSSEN, APPELLANT. 


10. 
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Convictions: Appeal and Error. In reviewing a criminal conviction, an appellate 
court does not resolve conflicts in the evidence, pass on the credibility of the wit- 
nesses, or reweigh the evidence; such matters are for the finder of fact, and a con- 
viction will be affirmed, in the absence of prejudicial error, if the properly admitted 
evidence, viewed and construed most favorably to the State, is sufficient to support 
the conviction. 

Verdicts: Appeal and Error. On a claim of insufficiency of the evidence, an appel- 
late court will not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. 

Judgments: Appeal and Error. When considering a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

Witnesses: Testimony. A lay witness may testify concerning physical injuries and 
conditions which are susceptible to observation by an ordinary person. 

___:___. Subject to the general qualifications and limitations applicable affecting 
the testimony of a nonexpert or lay witness, such a witness usually may state the 
apparent physical condition or the apparent condition of health of another. 

____: ___. A nonexpert witness who is shown to have had a more or less intimate 
acquaintance with a person may be permitted to state an opinion as to the mental con- 
dition of that person by giving the facts and circumstances upon which the opinion is 
based. 

____:____. A witness may not testify to a matter unless evidence is introduced suf- 
ficient to support a finding that he or she has personal knowledge of the matter. 
Criminal Law: Proof. The State has the burden of proving all essential elements of 
the crime charged. 

Crime Victims: Words and Phrases. A vulnerable adult is defined as any person 18 
years of age or older who has a substantial mental or functional impairment or for 
whom a guardian has been appointed under the Nebraska Probate Code. 

Jury Instructions: Appeal and Error. The trial court, on its own motion, must cor- 
rectly instruct on the law, and an appellate court may take cognizance of plain error 
if such instructions indicate a probable miscarriage of justice. 


Appeal from the District Court for Dodge County: MarK J. 
HRMAN, Judge. Reversed and remanded for a new trial. 
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HANNON, IRWIN, and INBODY, Judges. 


HANNON, Judge. 

Connie Janssen (Janssen) was convicted of the abuse of a 
vulnerable adult, in violation of Neb. Rev. Stat. § 28-386 
(Reissue 1995). Janssen appeals her conviction, arguing that the 
‘court erred in allowing a social worker to testify regarding the 
victim’s mental and functional impairment, in not properly 
instructing the jury, and in not sentencing her to a term of pro- 
bation. Janssen also argues that the evidence was insufficient to 
sustain the verdict. We find no merit in errors assigned by 
Janssen, but on the basis of plain error, we conclude that an 
issue not supported by the evidence was submitted to the jury 
and that Janssen was prejudiced thereby. Accordingly, we 
reverse, and remand for a new trial. 


I. PROCEDURAL BACKGROUND 

The information charged that “[o]n or about June, 1995, 
through December, 1996, in Dodge County, Nebraska, Connie 
Janssen, did then and there, knowingly and intentionally cause 
or permit a vulnerable adult to be exploited, or denied essential 
services, in violation of § 28-386... .” Before trial, Janssen 
filed a motion for bill of particulars, a motion to quash, a plea 
in abatement, and a demurrer. All were overruled. Janssen does 
not assign any of these rulings as error. 


II. FACTUAL BACKGROUND 

AS we are required to do, we shall review the facts in the 
light most favorable to the State. See, State v. Mantich, 249 
Neb. 311, 543 N.W.2d 181 (1996); State v. Cisneros, 248 Neb. 
372, 535 N.W.2d 703 (1995). 

At the time of trial, Janssen’s mother-in-law, Helen Janssen, 
was 81 years old. In 1994, Helen was living in a nursing home 
in Scribner, Nebraska, but moved to the Saunders County Care 
Center in July 1995. In January 1996, Helen moved to the 
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Merrick Manor nursing home in Fremont, Nebraska. Helen’s 
sole source of income was a monthly Social Security check of 
between $700 and $800. Helen was receiving government assis- 
tance and was therefore required to pay all but $40 of her 
income to the nursing home for her care. Helen was allowed to 
keep $40 a month for her personal needs. 

In November 1996, Patricia Bergman, the caseworker 
handling Helen’s case for the Nebraska Department of Health 
and Human Services, was contacted by Janice Andersen of 
Merrick Manor regarding Helen’s account. At the time, Helen’s 
account with the nursing home was 3 months in arrears. 
Bergman investigated Helen’s financial situation and testified 
about her findings. 

In 1993, Helen had designated her son, James Janssen, as her 
attorney in fact and granted him power to receive payments, 
draw checks, and make investments, and she granted him other 
powers to conduct her business. In October 1994, Helen desig- 
nated both James and Janssen, his wife, as her attorneys in fact. 
The power of attorney stated that they had full and unrestricted 
power and authority to conduct her affairs and, specifically, to 

deposit any moneys to which I am entitled, and to with- 
draw the same for my use and benefit, or for the purpose 
of investment without any restriction whatsoever, and to 
pay himself/herself a reasonable amount for the perform- 
ance of the duties and powers authorized in and by this 
durable power of attorney. 

The evidence from the microfilm records of the First State 
Bank, Fremont, Nebraska, shows that the following checks 
cleared Helen’s bank account; that they were all made payable 
to the bank; that they were all drawn and signed “Connie 
Janssen P.O.A.”; and that the checks were for the amounts 
shown and contained the notes thereon as indicated: 


Date Amount Note On Memo Line 
7-10-96 $100 Helen’s Clothing 
8-5-96 $200 Personal Needs for Helen 
8-29-96 $200 Cash 

9-13-96 $150 September 

9-18-96 $40 Helen’s Monthly 


Account 
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10-11-96 $250.75 Helen’s Resident Care 
#405 

9-23-96 $250.75 Resident Care-Helen 
Janssen - #405 


The court also received evidence of two transfers from Helen’s 
bank account, one in June 1996 and the other in August. The 
transfers were for $500 and $300, respectively. A bank officer 
established that this money was transferred into Janssen and 
James’ account by Janssen. 

Bergman testified that Merrick Manor keeps track of the per- 
sonal property maintained by its residents. The court received a 
copy of the inventory of Helen’s possessions, which was dated 
January 18, 1996. The document showed that a television was 
added to Helen’s possessions on January 19, 1996, but that no 
other additions were listed. No cash deposits had been made to 
her account at the nursing home. There was no indication of 
purchases of clothing in July 1996 or of personal items in 
August 1996, as checks issued in those months indicated. 

Det. Robert Buer of the Fremont Police Department, a police 
officer with several years’ experience, testified that he met with 
Janssen on December 18, 1996, and showed her the checks and 
account transfers listed above. Janssen admitted writing the 
checks and transferring the funds. Buer testified that Janssen 
claimed the checks were for Helen’s care and personal needs. 
On January 20, 1997, Buer again met with Janssen and 
explained that he had received information regarding a business 
venture of Janssen and James. According to Buer, Janssen then 
stated that a portion of the money from Helen’s account had 
been used for utilities and products of the business venture. 
Janssen stated that she planned to repay the money to Helen’s 
account. Buer testified that Janssen admitted she knew it was 
wrong to use Helen’s money in this fashion. 

The record discloses that Janssen and James started a busi- 
ness which was unsuccessful and placed them in financial dis- 
tress. This evidence might explain Janssen’s motive for the 
crime, but it is not relevant to any of the issues on this appeal, 
and therefore it is not summarized. 

Bergman testified that she had seen Helen in person on three 
occasions. Bergman stated that she first saw Helen in early 1994 
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when Helen entered the nursing home. When asked about that 
visit, Bergman said, “Um, actual intake worker does the first 
initial application for Medicaid and determine[s] eligibility for 
the finances and resources, human resources, and then after the 
case is opened then I receive the case.” Bergman testified that 
in early 1994, Helen was living in a nursing home in Scribner. 
Bergman testified that she had “met” Helen and had “come into 
contact” with her three times. The first meeting was after the 
“initial report,” and the last meeting was the day before trial. 
Bergman did not identify when the other contact was made. 
With this foundation, Bergman testified, without objection, that 
Helen was 81 years of age, incontinent, and unable to carry on 
a conversation. Defense counsel objected to the prosecutor’s 
asking Bergman if Helen was oriented as to time and place. 
After a discussion out of the presence of the jury, the objection 
was overruled, and Bergman testified that Helen was not ori- 
ented to time and place and appeared incapable of taking her 
own medicine and living independently. However, the discus- 
sion of counsel established that the only disclosed basis for 
these opinions was the knowledge Bergman obtained in her 
interview with Helen the day before Bergman testified. 

Upon cross-examination, Bergman testified that Helen was 
not “kicked out of the nursing home” or denied any essential 
services. 

Andersen, the Merrick Manor employee responsible for 
billing and collections, testified that Helen lived in room No. 
405 at Merrick Manor and that Janssen handled Helen’s finan- 
cial transactions. Andersen also testified that Merrick Manor 
did not receive any of the checks or sums of money shown by 
the above-listed checks; that payment for Helen’s monthly bill 
was late in May, June, July, and August; and that no payment 
was received for September and October. Andersen had several 
conversations with Janssen about the unpaid account, and 
Janssen gave her various excuses and later told Andersen that 
she and James had bought a building and that “the building was 
draining them.” At one point, Janssen told Andersen that she 
and James had been using Helen’s money. Andersen testified 
that Merrick Manor set up a payment plan whereby Janssen 
would pay $200 per month, plus interest, to reduce the amount 
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owed to Merrick Manor. Janssen made only one payment 
toward the outstanding balance. 

In Janssen’s testimony, she admitted signing the checks but 
claimed generally to have used some of the funds for Helen. 
Janssen also testified about the failed business venture, that the 
money was invested in the business for Helen, and that she and 
James had merely “borrowed” money from Helen. When asked 
on cross-examination if Helen was capable of living by herself 
at any time during the period January to December 1996, 
Janssen answered, “She needed supervised care.” 

On rebuttal, Peggy Kupfer, a registered nurse and the nurse 
manager of Helen’s unit at Merrick Manor, testified regarding 
the time from January 1996 until the time of trial. Kupfer testi- 
fied that Helen was incapable of living alone since she had been 
in the nursing home, that she was not oriented as to time and 
place, and that she was unable to carry on an intelligent conver- 
sation. Kupfer testified that the belongings of the residents were 
periodically checked to see if any new items had been brought 
in and that Helen had received no clothing or items of personal 
property since January 16, 1996, except a television on January 
19, 1996. 

Janssen was convicted and sentenced to “two (2) years to 
four (4) years incarceration in the custody of the Nebraska 
Department of Corrections.” 


I]. ASSIGNMENTS OF ERROR 

Janssen argues that the lower court erred (1) in allowing a 
social worker to testify regarding Helen’s mental and functional 
impairment, (2) in not properly instructing the jury, and (3) in 
not sentencing Janssen to a term of probation. Janssen also 
alleges that the evidence was insufficient to sustain the verdict. 
On the basis of plain error, we conclude that the conviction must 
be reversed, but since the cause must be retried, we will consider 
the assigned errors, except that concerning the type of sentence. 


IV. STANDARD OF REVIEW 
({1] In reviewing a criminal conviction, an appellate court 
does not resolve conflicts in the evidence, pass on the credibil- 
ity of the witnesses, or reweigh the evidence; such matters are 
for the finder of fact, and a conviction will be affirmed, in the 
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absence of prejudicial error, if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient 
to support the conviction. State v. Hill, 254 Neb. 460, 577 
N.W.2d 259 (1998); State v. Howard, 253 Neb. 523, 571 
N.W.2d 308 (1997). 

{2] On a claim of insufficiency of the evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where 
such verdict is supported by relevant evidence. Howard, supra; 
State v. Earl, 252 Neb. 127, 560 N.W.2d 491 (1997). 

[3] The dispositive issue in this appeal presents a question of 
law, and when considering a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 
State v. Adams, 251 Neb. 461, 558 N.W.2d 298 (1997). 


V. ANALYSIS 


1. SOCIAL WORKER’S TESTIMONY 

Janssen argues that the court erred by allowing Bergman to 
testify regarding her observations of Helen. Specifically, 
Janssen argues that Bergman should not have been allowed to 
testify because (1) it was a violation of the discovery process, 
(2) it encourages misconduct, (3) Bergman was not an expert 
witness, and (4) her testimony was irrelevant. We are unable to 
decipher, and Janssen’s brief fails to explain, how allowing 
Bergman to testify was a violation of the discovery process or 
encourages misconduct. However, we shall address questions 
raised by the third and fourth arguments together. 

Janssen argues: 

Finally, there is no foundation for Ms. Bergman’s testi- 
mony relating to Helen Janssen’s functional or mental 
ability because Ms. Bergman is not qualified to testify as 
an expert witness. The terms “diagnosis” and “evaluation” 
found in Neb. Rev. Stat. Secs. 28-368 and 369 [(Reissue 
1995)]} indicate that the [L]egislature envisioned the 
involvement of a physician. 

Brief for appellant at 10. We note that Janssen cites no author- 
ity for her position. 

Neb. Rev. Stat. § 28-368 (Reissue 1995) provides: 
“Substantial functional impairment shall mean a substantial 
incapability, because of physical limitations, of living indepen- 
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dently or providing self-care as determined through observa- 
tion, diagnosis, investigation, or evaluation.” Neb. Rev. Stat. 
§ 28-369 (Reissue 1995) provides: “Substantial mental impair- 
ment shall mean a substantial disorder of thought, mood, per- 
ception, orientation, or memory that grossly impairs judgment, 
behavior, or ability to live independently or provide self-care as 
revealed by observation, diagnosis, investigation, or evalua- 
tion.” Both of these statutes provide “observation” as one of the 
means to be used to determine impairment. Obviously, if a 
layperson has had an opportunity to observe sufficient activity 
of the victim to testify to the required impairment, the layper- 
son is qualified to tell what he or she knows. Furthermore, Neb. 
Rev. Stat. § 27-701 (Reissue 1995) provides: 

If the witness is not testifying as an expert, his testi- 
mony in the form of opinions or inferences is limited to 
those opinions or inferences which are (a) rationally based 
on the perception of the witness and (b) helpful to a clear 
understanding of his testimony or the determination of a 
fact in issue. 

[4-6] The following rules are well established: “‘A lay witness 
may testify concerning physical injuries and conditions which 
are susceptible to observation by an ordinary person.” 32 C.J.S. 
Evidence § 550 at 363 (1996). “Subject to the general qualifi- 
cations and limitations applicable affecting the testimony of a 
nonexpert or lay witness, such a witness usually may state the 
apparent physical condition or the apparent condition of health 
of another.” Id., § 552 at 366. “[A] nonexpert witness who is 
shown to have had a more or less intimate acquaintance with a 
person may be permitted to state an opinion as to the mental 
condition of that person by giving the facts and circumstances 
upon which the opinion is based.” In re Estate of Wagner, 246 
Neb. 625, 635, 522 N.W.2d 159, 167 (1994). Whether a person 
is impaired, be it mentally or physically, is merely a bodily or 
mental condition which quite frequently can be observed and 
testified to by a witness who has had the opportunity to observe 
the condition in issue. Bergman was clearly not disqualified to 
testify because she was not a medical expert. 

[7] However, it is fundamental that “f[a] witness may not tes- 
tify to a matter unless evidence is introduced sufficient to sup- 
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port a finding that he has personal knowledge of the matter.” 
Neb. Rev. Stat. § 27-602 (Reissue 1995). It seems clear that to 
convict a person of exploiting a vulnerable adult, the exploita- 
tion must occur while the exploited person was vulnerable. 
Bergman never testified as to the nature and extent of her con-. 
tact with Helen. Evidence on Bergman’s first two meetings 
establishes that she did not have sufficient contacts with Helen 
to have observed her physical and mental impairment. The time 
of the second meeting must be sometime after 1994 and before 
the third meeting. Apparently, the visit the day before the trial 
was intended to establish a foundation for Bergman’s testimony, 
but the evidence does not show that even that meeting was suf- 
ficient to provide foundation for Bergman to testify about 
Helen’s physical and mental impairment. Furthermore, at the 
time Bergman testified, there was no evidence that Helen’s con- 
dition was the same at the time Helen was exploited as when 
Bergman saw her. Bergman’s testimony on Helen’s condition 
lacked the necessary foundation and was not admissible. Such 
testimony was insufficient to support a finding that Helen was a 
vulnerable adult. However, Janssen admitted on her cross-exam- 
ination that Helen needed supervised care to live, and appar- 
ently, the prosecutor must have recognized the deficiency in 
Bergman’s testimony and called a nurse who cared for Helen as 
a rebuttal witness. We shall consider this evidence later in this 
opinion when we consider the sufficiency of the evidence issue. 


2. JURY INSTRUCTIONS 
The trial court gave jury instruction No. 6, which stated: 

The laws of the State of Nebraska provide that a power 
of Attorney creates a fiduciary relationship between the 
Attorney in Fact and the Principal. The Attorney in fact is 
prohibited from profiting from the relationship to the 
detriment of the Principal or having a personal stake that 
conflicts with the principal’s interest in a transaction in 

which the agent represents the Principal. 
Janssen admits that both sentences in jury instruction No. 6 are 
acorrect recitation of the law. Janssen argues that “the first sen- 
tence was all that was needed. . . . The second sentence was 
misleading to the jury, was not warranted by the evidence, and 
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was unfairly prejudicial to defendant.” Brief for appellant at 16. 
Janssen also argues that jury instruction No. 6 is primarily a 
civil jury instruction and that “[t]he problem is that it does not 
distinguish between prohibited civilly or prohibited criminally. 
This makes the Instruction further misleading and unfairly prej- 
udicial to defendant.” Brief for appellant at 17. 

Neb. Rev. Stat. § 28-358 (Reissue 1995) defines exploitation 
as “the taking of property of a vulnerable adult by means of 
undue influence, breach of a fiduciary relationship, deception, 
or extortion or by any unlawful means.” The Nebraska Supreme 
Court has stated that a power of attorney is an instrument in 
writing authorizing another to act as one’s agent. Mischke v. 
Mischke, 247 Neb. 752, 530 N.W.2d 235 (1995); Fletcher v. 
Mathew, 233 Neb. 853, 448 N.W.2d 576 (1989). The evidence 
is not disputed that Helen signed a power of attorney, thus mak- 
ing Janssen her agent. An agent and principal are in a fiduciary 
relationship such that the agent has an obligation to refrain from 
doing any harmful act to the principal. Fletcher, supra; Grone v. 
Lincoln Mut. Life Ins. Co., 230 Neb. 144, 430 N.W.2d 507 
(1988). Also, an agent is generally required to act solely for the 
benefit of his or her principal in all matters connected with 
agency. Fletcher, supra. The nature and extent of fiduciary 
duties, what constitutes the taking of property “by any unlawful 
means,” as well as property rights are defined by civil law not 
criminal law, and one of the obvious functions of criminal law 
is to protect the property rights defined by civil law. The 
instruction was not erroneous. 

Janssen also claims the trial court erred in giving jury 
instruction No. 5. The relevant portion of jury instruction No. 5 
States: 

A “substantial functional impairment” is defined as a 
substantial incapability, because of physical limitations, of 
living independently or providing self-care. 

A “substantial mental impairment” is defined as a sub- 
stantial disorder of thought, mood, perception, orientation, 
or memory that grossly impairs judgment, behavior, or 
ability to live independently or provide self-care. 

These definitions are contained in §§ 28-368 and 28-369. 
However, the jury instruction omitted the additional phrase, in 
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these statutes, “as determined/revealed by observation, diagno- 
sis, investigation, or evaluation.” Janssen argues that omitting 
this phrase “completely changes the jury instruction.” Brief for 
appellant at 19. We disagree and note the omitted phrase 
describes the methods of proving the definitions. Whether the 
litigant has sufficiently established that a person is suffering 
from a substantial functional impairment or a substantial men- 
tal impairment by adducing an “observation, diagnosis, investi- 
gation, or evaluation” is a question of law to be decided by the 
judge rather than the jury. The trial court did not err in omitting 
this phrase from jury instruction No. 5. 


3. SUFFICIENCY OF EVIDENCE 

Janssen argues that the evidence was insufficient to support 
her conviction. Section 28-386 provides in part: “(1) A person 
commits knowing and intentional abuse of a vulnerable adult if 
he or she through a knowing and intentional act causes or per- 
mits a vulnerable adult to be: (a) Physically injured; (b) 
Unreasonably confined; (c) Sexually abused; (d) Exploited; (e) 
Cruelly punished; or (f) Denied essential services.” 


(a) Vulnerable Adult 

[8,9] The initial step when determining if § 28-386 has been 
violated is to determine whether the victim was a vulnerable 
adult. State v. Stubbs, 252 Neb. 420, 562 N.W.2d 547 (1997). 
The State has the burden of proving all essential elements of the 
crime charged. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 
(1994); State v. Wright, 235 Neb. 564, 456 N.W.2d 288 (1990). 
A vulnerable adult is defined as any person 18 years of age or 
older who has a substantial mental or functional impairment or 
for whom a guardian has been appointed under the Nebraska 
Probate Code. Neb. Rev. Stat. § 28-371 (Reissue 1995). In the 
instant case, determining whether Janssen was a vulnerable 
adult is limited to a finding of whether she had substantial men- 
tal or functional impairment, as no evidence of the appointment 
of a guardian was presented. 

We have previously indicated that Bergman’s testimony did 
not have sufficient foundation to support a finding that Helen 
was mentally or physically impaired. However, Janssen admit- 
ted that Helen needed supervised care. Kupfer testified that 
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Helen was a patient in her care from January 18, 1996, until the 
time of trial, and that she saw Helen on a regular basis. Kupfer 
testified that Helen was incapable of living alone, that she was 
not mentally oriented as to time and place, and that she could 
not carry on a conversation. Kupfer’s testimony was by itself 
sufficient to support a finding that Helen was a vulnerable adult. 
She was a rebuttal witness, and defense counsel objected to 
questions directed to her when the prosecutor began to elicit 
this information. However, the objections were overruled, and 
no error has been assigned concerning that ruling. There is other 
admissible evidence that would help support the same conclu- 
sion, but in view of Janssen’s admission and Kupfer’s testi- 
mony, we need not restate that evidence. 

The information charges that Helen was exploited “(o]n or 
about June, 1995, through December, 1996.” There is no evi- 
dence of Helen’s vulnerability or that she was exploited during 
1995. However, the exact time when a criminal offense is com- 
mitted is not an essential element of a crime unless the statute 
defining the offense makes a date or time an indispensable ele- 
ment of the crime charged. State v. Wehrle, 223 Neb. 928, 395 
N.W.2d 142 (1986). 

The evidence clearly shows that Janssen took Helen’s money 
on nine separate occasions from June 5, 1996, through October 
11, 1996, and that during this time, Helen was a vulnerable 
adult. The jury did not accept Janssen’s explanation for taking 
the money, and we would not expect a jury to accept such an 
explanation. The evidence is clearly sufficient to support a ver- 
dict that Janssen violated § 28-386(1)(d). 


(b) Denial of Essential Services 

[10] The information alleged Janssen had caused or permit- 
ted a vulnerable adult “to be exploited, or denied essential ser- 
vices.” “Denial of essential services shall mean that essential 
services are denied or neglected to such an extent that there is 
actual physical injury to a vulnerable adult or imminent danger 
of the vulnerable adult suffering physical injury or death.” Neb. 
Rev. Stat. § 28-355 (Reissue 1995). “Essential services shall 
mean those services necessary to safeguard the person or prop- 
erty of a vulnerable adult. Such services shall include, but not 
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be limited to, sufficient and appropriate food and clothing, tem- 
perate and sanitary shelter, treatment for physical needs, and 
proper supervision.” Neb. Rev. Stat. § 28-357 (Reissue 1995). 
The jury was instructed on these statutory definitions. There is 
no evidence that Helen suffered actual physical injury or that 
she was in imminent danger of suffering physical injury or 
death. When viewed in the light most favorable to the State, the 
evidence shows Helen was a patient in a nursing home, but 
there is no evidence she suffered any physical injury, and there 
was no evidence that Merrick Manor was going to physically 
injure Helen because her debt to the home was not being paid. 
Bergman even testified Helen was not denied essential services. 
The evidence clearly would not support a finding that Janssen 
caused or permitted Helen to be denied essential services. 
[A] trial court has the duty to instruct the jury on issues 
presented by the pleadings and the evidence. . . . Because 
of this duty, the trial court, on its own motion, must cor- 
rectly instruct on the law, and an appellate court may take 
cognizance of plain error if such instructions indicate a 
probable miscarriage of justice. . . . [T]he proper method 
of presenting a case to a jury in its instructions is by a 
clear and concise statement by the trial court of the issues 
which find support in the evidence. 
State v. Adams, 251 Neb. 461, 464-65, 558 N.W.2d 298, 300-01 
(1997). 

The Adams court found three plain errors after determining 
the trial court had (1) not instructed on causation, (2) not lim- 
ited the jury’s consideration of the blood test, and (3) instructed 
that the defendant could be convicted of being under the influ- 
ence of alcoholic liquor or drugs when there was no evidence 
regarding drugs. The similarity of the last error in Adams to the 
instruction on the denial of essential services in this case is 
striking. 

When, during oral argument on this case, a judge presented 
this possible plain error to the attorney representing the State, 
the attorney admitted that in view of Adams, the instruction 
including denial of essential services concerned him, but he 
argued that in the case at hand, the instruction was not prejudi- 
cial. The State’s attorney maintained that the Adams court found 
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the instruction prejudiced the defendant because it implied the 
defendant was a drug user. We agree with this reading of 
Adams. However, if the instruction in the Adams case implied 
the defendant was a drug user, the instruction in this case 
implied Janssen deprived Helen of food, clothing, et cetera, to 
the point of actual or imminent physical injury or death. We are 
inclined to believe a sizeable portion of our society would 
rather have a court imply they used drugs than that they 
deprived an elderly person of the essentials of life. On the basis 
of Adams, we conclude that this plain error requires the rever- 
sal of Janssen’s conviction. We observe that in any case, the 
court’s instruction allowed Janssen to be convicted on a basis 
for which there was no evidence in the record. 


VI. CONCLUSION 

We have concluded that there was sufficient evidence to sus- 
tain a conviction of Janssen for the abuse of a vulnerable adult 
by exploitation, and therefore, she may be retried, notwith- 
standing the fact that plain error requires a reversal of the con- 
viction. We therefore vacate Janssen’s conviction and sentence, 
and remand the cause to the district court for a new trial con- 
sistent with this opinion. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


IN RE INTEREST OF Cory P. 
STATE OF NEBRASKA, APPELLEE, V. CORY P., APPELLANT. 
584 N.W. 2d 820 


Filed July 21, 1998. No. A-97-1127. 


1, Juvenile Courts: Appeal and Error. An appellate court reviews juvenile proceed- 
ings de novo on the record and is required to reach a conclusion independent of the 
juvenile court’s findings. 

2. ___: ___. Where the evidence is in conflict in a juvenile court proceeding, an 
appellate court considers and may give weight to the juvenile court’s observation of 
the witnesses and acceptance of one version of the facts over another. 

3. Juvenile Courts: Jurisdiction: Misdemeanors. Pursuant to Neb. Rev. Stat. 
§ 43-247 (Cum. Supp. 1996), a juvenile court has concurrent original jurisdiction 
with the district court and county court as to any juvenile who is age 16 or 17 and 
who has committed an act other than a traffic offense which would constitute a mis- 
demeanor or an infraction under the laws of Nebraska, or violation of a city or vil- 
lage ordinance. 
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4. Juvenile Courts: Proof. Pursuant to Neb. Rev. Stat. § 43-279(2) (Reissue 1993), 
when an adjudication is based upon Neb. Rev. Stat. § 43- 247(1) (Cum. Supp. 1996), 
the allegations must be proved beyond a reasonable doubt. 

5. Criminal Law: Weapons. Neb. Rev. Stat. § 28-1202(1) (Reissue 1995) provides 
that except as provided in subsection (2), any person who carries a weapon or 
weapons concealed on or about his or her person such as a revolver, pistol, bowie 
knife, dirk or knife with a dirk blade attachment, brass or iron knuckles, or any other 
deadly weapon commits the offense of carrying a concealed weapon. 

6. ___:___. Neb. Rev. Stat. § 28-1204(1) (Reissue 1995) provides that any person 
under the age of 18 years who possesses a pistol, revolver, or any other form of short- 
barreled hand firearm commits the offense of unlawful possession of a revolver. 

7. Criminal Law: Weapons: Words and Phrases. Pursuant to Neb. Rev. Stat. 
§ 28-1201(1) (Reissue 1995), a firearm is statutorily defined as any weapon which is 
designed to or may readily be converted to expel any projectile by the action of an 
explosive or frame or receiver of any such weapon. 

8. Juvenile Courts: Criminal Law: Appeal and Error. Although an adjudication is 
not a criminal proceeding, an appellate court takes guidance from criminal law in 
reviewing same. 

9. Criminal Law: Trial: Weapons: Evidence. Evidence of possession of a revolver or 
gun of prohibited description, which is in apparently good condition and has the char- 
acteristics and appearance commonly understood to be those of the firearm it pur- 
ports to be, is prima facie evidence sufficient to go to the jury in a prosecution for 
unlawful possession of a firearm by a felon. 


Appeal from the Separate Juvenile Court of Douglas County: 
WADIE THOMAS, JR., Judge. Affirmed. 


Thomas C. Riley, Douglas County Public Defender, and 
Robert M. Schartz for appellant. 


James S. Jansen, Douglas County Attorney, and Karen S. 
Kassebaum for appellee. 


HANNON, IRWIN, and INBopy, Judges. 


INBODY, Judge. 
INTRODUCTION 


Cory P. appeals the decision by the Douglas County Separate 
Juvenile Court adjudicating him as a child within the meaning 
of Neb. Rev. Stat. § 43-247(1) (Cum. Supp. 1996). For the rea- 
sons set forth herein, we affirm. 


STATEMENT OF FACTS 
On May 12, 1997, a petition was filed alleging that Cory was 
a child within the meaning of § 43-247(1) because he had com- 
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mitted an act other than a traffic offense which would constitute 
a misdemeanor or an infraction under Nebraska law or would 
constitute a violation of a city or village ordinance. The petition 
specifically alleged (1) that Cory had carried a concealed 
weapon on or about his person, in violation of Neb. Rev. Stat. 
§ 28-1202(1) (Reissue 1995); (2) that Cory was under the age 
of 18 and had possessed a pistol, revolver, or other form of 
short-barreled hand firearm, in violation of Neb. Rev. Stat. 
§ 28-1204(1) (Reissue 1995); (3) that he received, retained, or 
disposed of stolen moveable property valued at more than $200 
but less than $500, knowing or believing that it had been stolen, 
in violation of Neb. Rev. Stat. § 28-517 (Reissue 1995); and (4) 
that he operated a motor vehicle without due caution so as to 
endanger any person or property, in violation of Neb. Rev. Stat. 
§ 60-6,212 (Reissue 1993). Cory’s date of birth was alleged to 
be June 10, 1979. 

On September 24, 1997, an adjudication hearing was held. 
Omaha police officer Robert S. Fickel testified that on January 
2, 1997, he observed a large white 4-door car speeding and that 
the vehicle also ran a red traffic signal. He conducted a traffic 
stop of the vehicle at 16th and Izard Streets in Omaha, Douglas 
County, Nebraska. Officer Fickel approached the vehicle, which 
contained a driver and a front-seat passenger. Officer Fickel 
asked the driver for identification, vehicle registration, and 
insurance information. The driver produced a driver’s license 
identifying him as Cory P. and his date of birth as June 10, 
1979. Cory then obtained the vehicle registration from the glove 
box of the car. 

Officer Fickel returned to his cruiser with the information 
which he had obtained from Cory and ran a data check which 
showed that Cory’s license was current. Officer Fickel then 
wrote out a citation for running a red traffic signal. When 
Officer Fickel returned to Cory’s vehicle, he observed Cory 
smoking a cigarette. Officer Fickel, aware that Cory was only 
17 years of age, placed Cory under arrest for tobacco use by a 
minor. 

Officer Fickel radioed for backup and then conducted a 
search of the vehicle pursuant to arrest. During the search, he 
discovered that the glove box was locked. Cory was asked if he 
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had a key, to which he responded negatively. During the search 
of the vehicle, the key to the glove box was found inside the 
steering wheel cover. When the glove box was unlocked, a 
German Makarov 9 by 18 handgun was found inside the glove 
box. It was later discovered that this handgun had been reported 
stolen in December 1993 and was valued at $450 to $500. The 
front-seat passenger was also placed under arrest at this time. 

On September 29, 1997, the juvenile court entered an order 
finding that counts I and II of the State’s petition were true 
beyond a reasonable doubt and that Cory was a child as 
described in § 43-247(1) and dismissing counts III and IV of the 
petition. Custody of Cory was placed with his parent. This 
timely appeal followed. 


ASSIGNMENT OF ERROR 
Cory’s sole assigned error on appeal is that the State failed to 
prove beyond a reasonable doubt that the item found was a 
firearm under Neb. Rev. Stat. § 28-1201(1) (Reissue 1995) 
because the record does not reflect that the alleged firearm was 
operational. 


STANDARD OF REVIEW 

[1,2] An appellate court reviews juvenile proceedings de 
novo on the record and is required to reach a conclusion inde- 
pendent of the juvenile court’s findings. In re Interest of J.T.B. 
and H.J.T., 245 Neb. 624, 514 N.W.2d 635 (1994). However, 
where the evidence is in conflict, an appellate court considers 
and may give weight to the juvenile court’s observation of the 
witnesses and acceptance of one version of the facts over 
another. Jd. 


DISCUSSION 

[3,4] A juvenile court has concurrent original jurisdiction 
with the district court and county court as to any juvenile who 
is age 16 or 17 and who has committed an act other than a traf- 
fic offense which would constitute a misdemeanor or an infrac- 
tion under the laws of Nebraska, or violation of a city or village 
ordinance. § 43-247. When an adjudication is based upon 
§ 43-247(1), the allegations must be proved beyond a reason- 
able doubt. Neb. Rev. Stat. § 43-279(2) (Reissue 1993). 


IN RE INTEREST OF CORY P. 401 
Cite as 7 Neb. App. 397 


[5] In the instant case, the juvenile court’s order of adjudica- 
tion of Cory was based upon its findings that he had violated 
Nebraska statutes prohibiting carrying a concealed weapon and 
possession of a pistol, revolver, or other form of short-barreled 
hand firearm by a person under 18 years of age. 

Section 28-1202(1) provides: 

Except as provided in subsection (2) of this section, any 
person who carries a weapon or weapons concealed on or 
about his or her person such as a revolver, pistol, bowie 
knife, dirk or knife with a dirk blade attachment, brass or 
iron knuckles, or any other deadly weapon commits the 
offense of carrying a concealed weapon. 

Subsection (2) sets forth affirmative defenses, none of which 

are applicable in the instant case. Carrying a concealed weapon, 

first offense, is a Class I misdemeanor. § 28-1202(3). 

[6] Section 28-1204(1) provides: “Any person under the age 
of eighteen years who possesses a pistol, revolver, or any other 
form of short-barreled hand firearm commits the offense of 
unlawful possession of a revolver.” Subsection (2) provides that 
in certain situations the provisions of § 28-1204(1) do not apply. 
None of the exceptions listed in subsection (2) are applicable in 
the case at bar. Unlawful possession of a revolver is a Class III 
misdemeanor. § 28-1204(3). 

[7,8] Cory contends that the State failed to prove beyond a 
reasonable doubt that the item found was a firearm because the 
record does not reflect that the alleged firearm was operational. 
A firearm is statutorily defined as “any weapon which is 
designed to or may readily be converted to expel any projectile 
by the action of an explosive or frame or receiver of any such 
weapon.” § 28-1201(1). A similar claim was made by a defend- 
ant and addressed by the Nebraska Supreme Court in State v. 
Lee, 195 Neb. 348, 237 N.W.2d 880 (1976). Although an adju- 
dication is not a criminal proceeding, we take guidance from the 
criminal laws of this state. In re Interest of Shea B., 3 Neb. App. 
750, 532 N.W.2d 52 (1995). 

[9] In State v. Lee, supra, the defendant was found guilty by 
a jury of the crime of unlawful possession of a firearm by a 
felon. The evidence adduced at trial established without serious 
dispute that the defendant did possess a 22-caliber revolver with 
a 4°4-inch barrel. On appeal, the defendant contended, among 
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other things, that the State failed to prove that the revolver was 
a “‘firearm,’” 195 Neb. at 349, 237 N.W.2d at 882, because it 
did not establish that the revolver was operable. The Nebraska 
Supreme Court rejected this argument, stating that 
evidence of possession of a revolver or gun of prohibited 
description, which is in apparently good condition and has 
the characteristics and appearance commonly understood 
to be those of the firearm it purports to be, is prima facie 
evidence sufficient to go to the jury in a prosecution [for 
unlawful possession of a firearm by a felon]. 
Id, at 350, 237 N.W.2d at 882. Accord State v. Melton, 239 Neb. 
790, 478 N.W.2d 341 (1992) (evidence adduced that pistol had 
been fired four times previous night was sufficient to meet Lee 
standard and to support defendant’s conviction of being felon in 
possession of firearm). 

Although the instant case involves the offenses of carrying a 
concealed weapon and possession of a pistol, revolver, or other 
form of short-barreled hand firearm by a person under the age 
of 18, not that of being a felon in possession of a firearm, we 
believe the Lee rule is equally applicable to these offenses. 
Therefore, the sole question remaining is whether the State pre- 
sented sufficient evidence that the gun in the instant case was of 
prohibited description, was in apparently good condition, and 
possessed the characteristics and appearance commonly under- 
stood to be those of the firearm it purported to be. 

The evidence adduced by the State is that the weapon recov- 
ered from the glove box was a German Makarov 9 by 18 hand- 
gun. Likewise, the characteristics and appearance of the weapon 
recovered appear to be those of a handgun. Further, the gun was 
received into evidence and there was nothing in the record 
which even suggests that the gun was not operable or in other 
than good condition. Consequently, the handgun recovered was 
a “firearm.” Thus, there was sufficient evidence in the record to 
support the juvenile court’s determination, beyond a reasonable 
doubt, that Cory committed the offenses of carrying a concealed 
weapon and being a person under the age of 18 in possession of 
a pistol, revolver, or other form of short-barreled hand firearm, 
and the juvenile court did not err in asserting jurisdiction over 
Cory. 
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CONCLUSION 
When a person is charged with violation of Nebraska statutes 
prohibiting carrying a concealed weapon and/or being a person 
under the age of 18 in possession of a pistol, revolver, or other 
form of short-barreled hand firearm, the State need not prove 
that a revolver or gun is operable in order to establish that it is 
a “firearm.” The test is whether 
evidence of possession of a revolver or gun of prohibited 
description, which is in apparently good condition and has 
the characteristics and appearance commonly understood 
to be those of the firearm it purports to be, is prima facie 
evidence sufficient to go to the jury in a prosecution [for 
unlawful possession of a firearm by a felon]. 
State v. Lee, 195 Neb. 348, 350, 237 N.W.2d 880, 882 (1976). 
In the instant case, the State adduced sufficient evidence to 
support the juvenile court’s determination that Cory had vio- 
lated §§ 28-1202(1) and 28-1204(1) and thus, correctly adjudi- 
cated Cory as a minor child within the meaning of § 43-247(1). 
Thus, the order of adjudication is affirmed. 
AFFIRMED. 


Harvey OAKS DENTAL, P.C., A NEBRASKA CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. PETER LETTERESE & 
ASSOCIATES, INC., APPELLANT AND CROSS-APPELLEE. 
583 N.W.2d 72 


Filed July 28, 1998. No. A-97-049. 


1. Motions to Vacate: Proof: Appeal and Error. An appellate court will reverse a 
decision on a motion to vacate or modify a judgment only if the litigant shows that 
the district court abused its discretion. 

2. Motions to Vacate: Courts: Time. A district court has the inherent authority to 
vacate or modify its decisions within the same term in which the initial decision was 
rendered. 

3. Motions to Vacate. A decision to vacate an order is within the discretion of the court. 

4. Judges: Words and Phrases. A judicial abuse of discretion exists when reasons or 
rulings of a trial judge are clearly untenable, unfairly depriving a litigant of a sub- 
stantial right and denying just results in matters submitted for disposition. 

5. Judgments: Evidence. A much stronger showing is required to substantiate an abuse 
of discretion when a judgment is vacated than when it is not. 
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6. Judgments: Final Orders. A conditional order is wholly void as it does not perform 
in praesenti. 

7. Judgments: Records: Words and Phrases. A judgment is the final determination 
of the rights of the parties in an action. Rendition of a judgment is the act of the court, 
or a judge thereof, in pronouncing judgment, accompanied by the making of a nota- 
tion on the trial docket, or one made at the direction of the court or judge thereof, of 
the relief granted or denied in an action. Entry of a judgment is the act of the clerk of 
the court in spreading the proceedings had and the relief granted or denied on the 
joumal of the court. 

8. Summary Judgment: Final Orders: Appeal and Error. A denial of a motion for 
summary judgment is not a final order and therefore is not appealable. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Affirmed. 


V. Gene Summerlin and Krista L. Kester, of Ogborn & 
Summerlin, P.C., for appellant. 


James E. Bachman, P.C., for appellee. 
MILLER-LERMAN, Chief Judge, and Sievers and MUuEs, Judges. 


SIEVERS, Judge. 

INTRODUCTION . 

Peter Letterese & Associates, Inc. (PL&A), appeals the dis- 
trict court’s order which vacated its earlier order to dismiss for 
lack of prosecution. At issue is the propriety of an order which 
may operate in the future to dismiss a case, as well as the 
authority of a clerk of the district court to render a judgment by 
dismissing a case. 


FACTUAL BACKGROUND 

On August 23, 1995, Harvey Oaks Dental, P.C. (Harvey 
Oaks), sued PL&A in the district court for Douglas County, 
Nebraska, for breach of contract for nonperformance and for 
failure to abide by the terms of a guarantee. In its petition, 
Harvey Oaks alleged that in late 1994, Thomas J. Formanack, 
D.D.S., the sole shareholder, officer, and director of Harvey 
Oaks, entered into a service contract with PL&A wherein 
Formanack was to pay $15,900 to PL&A for training in sales 
and sales management. The contract between the parties 
arguably provides Harvey Oaks a “money-back” guarantee if 
Formanack was not satisfied. Because of the result we reach, we 
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need not detail the parties’ contract and the facts surrounding 
the dispute, nor do we address the merits of the contractual dis- 
pute. It is sufficient to say that Harvey Oaks sued for a refund 
of fees paid to PL&A. 


PROCEDURAL HISTORY 

On November 17, 1995, Harvey Oaks filed a motion for sum- 
mary judgment, which was overruled on December 8, 1995. On 
June 27, 1996, the district court entered an order excusing the 
filing of a certificate of readiness. The order stated that such fil- 
ing was excused, “until October 28, 1996, when either (a) all 
discovery must be completed and the Certificate of Readiness 
must be filed or (b) an order extending the time for filing a 
Certificate of Readiness must be entered, or this case will auto- 
matically be dismissed for lack of prosecution.” 

Because discovery had yet to be completed by October 28, 
1996, counsel for Harvey Oaks and PL&A agreed to further 
extend the filing of the certificate of readiness. Both attorneys 
agreed that they would contact the court that day to communi- 
cate their agreement. Accordingly, on October 28, counsel for 
Harvey Oaks contacted the district court by leaving a message 
on the court’s answering machine. Unbeknownst to counsel, the 
court, or more appropriately, the judge and his staff, were out of 
town until November 18. Apparently acting on the June 27 
order, the district court clerk entered an order on October 29, 
purporting to dismiss the action for failure to file a certificate of 
readiness. Counsel for Harvey Oaks and PL&A were informed 
of the dismissal via an untitled memorandum sent to both attor- 
neys and file-stamped by the clerk of the district court on 
October 31, 1996. This memorandum was counsel for Harvey 
Oaks’ first indication that the message left with the district court 
had failed to effect the extension of time. 

On November 20, 1996, PL&A filed an action for declara- 
tory judgment in Florida on the contract at issue in the Nebraska 
litigation. Approximately 38 days after the dismissal, Harvey 
Oaks filed a motion for reinstatement dated December 5, 1996. 
At the hearing on the motion to reinstate, Harvey Oaks alleged 
that the hearing on the motion had been scheduled “for quite 
some time” before the motion itself was filed with the clerk. In 
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these proceedings, Harvey Oaks argued that its delay in filing 
the motion was based on the fact that the judge and his staff 
were out of town until November 18. At the hearing, the court 
stated: 
I think the plaintiff took steps that would be reasonable in 
terms of the requirement that he either file a certificate of 
readiness or obtain an order extending the time. 

I think you took the steps that would be necessary in 
notifying the Court that there was an agreement that there 
would be a two-month continuance, and I don’t think that 
— although you could have filed the motion to reinstate 
sooner, I don’t think that filing on December 6th would be 
such a delay that would now estop him from being able to 
seek a reinstatement. 

In an order filed December 12, the district court sustained 
Harvey Oaks’ motion to reinstate over PL&A’s objection and 
vacated the dismissal entered October 29 by the clerk of the dis- 
trict court. PL&A then appealed to this court. 


ASSIGNMENTS OF ERROR 
PL&A argues on appeal that the district court erred in vacat- 
ing the dismissal. Harvey Oaks cross-appeals, arguing that the 
district court erred in denying its motion for summary judgment. 


STANDARD OF REVIEW 
[1] An appellate court will reverse a decision on a motion to 
vacate or modify a judgment only if the litigant shows that the 
district court abused its discretion. Thrift Mart v. State Farm 
Fire & Cas. Co., 251 Neb. 448, 558 N.W.2d 531 (1997). 


ANALYSIS 

[2-5] A district court has the inherent authority to vacate or 
modify its decisions within the same term in which the initial 
decision was rendered. Jarret v. Eichler, 244 Neb. 310, 506 
N.W.2d 682 (1993). The decision to vacate an order is within the 
discretion of the court. Jd. A judicial abuse of discretion exists 
when reasons or rulings of a trial judge are clearly untenable, 
unfairly depriving a litigant of a substantial right and denying just 
results in matters submitted for disposition. Cedars Corp. v. Sun 
Valley Dev. Co., 253 Neb. 999, 573 N.W.2d 467 (1998). A “much 
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stronger” showing is required to substantiate an abuse of discre- 
tion when a judgment is vacated than when it is not. Fanning v. 
Richards, 193 Neb. 431, 432, 227 N.W.2d 595, 596 (1975). 

PL&A argues that the district court abused its discretion 
when it reinstated Harvey Oaks’ cause of action because “the 
identical matters at issue here are being litigated in an action in 
another state, brought after the court’s dismissal and prior to its 
reinstatement.” Brief for appellant at 7. However, this argument 
is premised upon the fact that “the court” dismissed the action 
on October 29, 1996. Our transcript does not include an order 
from the district court dismissing Harvey Oaks’ action. Instead, 
there is an order, dated June 27, 1996, excusing the filing of a 
certificate of readiness which states that 

the filing of a Certificate of Readiness is hereby excused 

until October 28, 1996, when either (a) all discovery must 

be completed and the Certificate of Readiness must be 

filed or (b) an order extending the time for filing a 

Certificate of Readiness must be entered, or this case will 

automatically be dismissed for lack of prosecution. 
(Emphasis supplied.) 

Next, the transcript contains a memorandum from the 
Douglas County Clerk of the District Court, notifying Harvey 
Oaks and PL&A that the action was dismissed by “prior order.” 
We assume that the “prior order” referred to by the clerk of the 
district court is the June 27 district court order which excuses 
the filing of a certificate of readiness until a later date, but which 
threatens “automatic” dismissal absent timely compliance. 

The district court’s order of June 27, 1996, which required 
the parties to file a certificate of readiness with the court by 
‘ October 28 (absent an extension) or the case would be automat- 
ically dismissed, is a conditional order which the Nebraska 
Supreme Court has found to be wholly void because such an 
order does not “perform in praesenti.” This has been settled for 
some time. See Building Systems, Inc. v. Medical Center, Ltd., 
228 Neb. 168, 421 N.W.2d 773 (1988). To demonstrate that this 
case is controlled by Building Systems, Inc., we recite the pro- 
cedural history of that case in detail. 

Building Systems, Inc., involved the appeal of five cases from 
an order of the district court vacating a previous order to dismiss 
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the cases. On November 19, 1985, a hearing was held on the 
defendants’ motions to dismiss for lack of prosecution and the 
following entry was made by the district court: “ ‘Certif[icate] 
of readiness will be filed w/in 120 day [sic] or this case and 
those referred to above, by this entry, are dismissed (SAD).’” 
Building Systems, Inc., 228 Neb. at 169, 421 N.W.2d at 774. On 
February 24, 1986, the plaintiffs filed various motions request- 
ing that they be allowed to amend their pleadings, have a referee 
appointed, and consolidate for trial. On March 3, the defendants 
filed a motion to compel answers to interrogatories and a 
motion to require production of documents. 

A hearing on plaintiffs’ motions in Building Systems, Inc., 
was originally scheduled for March 18, 1986, but the defend- 
ants agreed to attempt to reschedule that hearing and consoli- 
date it with one originally scheduled for March 13. However, 
because plaintiffs’ attorney was out of town at that time, the 
March 13 hearing had to be rescheduled. The court’s bailiff was 
contacted by the secretary for plaintiffs’ counsel, but the court 
was unable to reschedule the hearing for March 18, and the 
hearing date was set for April 22. In the meantime, the cases 
were dismissed on March 20 by entry of a dismissal by the clerk 
of the district court. Counsel for the parties were notified of the 
dismissal the following day. On April 16, a hearing was held on 
plaintiffs’ consolidated motion to reinstate, filed April 10. In a 
docket entry dated April 18, 1986, the court reinstated the cases, 
and the appeal followed. 

(6] The Supreme Court of Nebraska, in affirming the district 
court’s decision, held that ‘“‘a conditional order such as that 
entered on November 19 is wholly void as it does not ‘perform 
in praesenti.”” Building Systems, Inc., 228 Neb. at 170, 421 
N.W.2d at 775. See, also, W & K Farms v. Hi-Line Farms, 226 
Neb. 895, 416 N.W.2d 10 (1987) (holding that order allowing 
plaintiff certain amount of time in which to plead further and, 
failing that, case would be automatically dismissed, was condi- 
tional judgment and as such was wholly void because it did not 
perform in praesenti, plus final effect of order was left to spec- 
ulation and conjecture). 

[7] The Building Systems, Inc., court held that while the clerk 
of the district court had certain powers as outlined by Neb. Rev. 
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Stat. § 25-2214 (Reissue 1985), those powers did not “confer 
judicial powers upon a clerk.” 228 Neb. at 171, 421 N.W.2d at 
715. The Supreme Court then held that the original order of 
November 19, 1985, was void and cited Neb. Rev. Stat. 
§ 25-1301 (Reissue 1985): 

“(1) A judgment is the final determination of the rights 
of the parties in an action. 

“(2) Rendition of a judgment is the act of the court, or 
a judge thereof, in pronouncing judgment, accompanied 
by the making of a notation on the trial docket, or one 
made at the direction of the court or judge thereof, of the 
relief granted or denied in an action. 

“(3) Entry of a judgment is the act of the clerk of the 
court in spreading the proceedings had and the relief 
granted or denied on the journal of the court.” 

Building Systems, Inc., 228 Neb. at 171, 421 N.W.2d at 775. 
The Building Systems, Inc., court concluded: “All that the clerk 
did in this case was to attempt to spread on the journal the pur- 
ported judgment entered by the court on November 19, which, 
as we have held, was a void order.” Jd. at 171, 421 N.W.2d at 
775. In other words, although the clerk of the district court is 
authorized to spread upon the court journal the proceedings had 
and relief granted by the court, and to that extent, the clerk is 
responsible for memorializing the judgment, the clerk does not 
have authority to perform the judicial function of rendering a 
judgment. 

In the instant case, the district court did not abuse its discre- 
tion in vacating the dismissal because (1) the order of June 27, 
1996, as a conditional order, was void, and (2) the clerk of the 
district court did not have the power to dismiss the action absent 
the entry of a proper and unconditional “order” from the district 
court. Thus, the case between Harvey Oaks and PL&A was 
never properly dismissed, and no error could be committed in 
reinstating it. 

[8] Finally, Harvey Oaks’ cross-appeal that the district court 
erred in denying its motion for summary judgment is not prop- 
erly before us. A denial of a motion for summary judgment is 
not a final order and therefore is not appealable. Whalen v. US 
West Communications, 253 Neb. 334, 570 N.W.2d 531 (1997). 
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We conclude that there was no abuse of discretion on the part 
of the district court in vacating the order of dismissal of Harvey 
Oaks’ claim against PL&A. The cross-appeal does not present 
an appealable order. 

AFFIRMED. 


THOMAS G. MCGINLEY, APPELLEE, V. JOAN K. MCGINLEY, 
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLANT, AND 
Capp!1 SHACK CORPORATION, THIRD-PARTY DEFENDANT, APPELLEE. 
583 N.W.2d 77 


Filed July 28, 1998. No. A-97-588. 


1. Divorce: Property Division: Interventions. Third partics may intervene or be 
joined in a dissolution of marriage action when it would be impossible for the court 
to divide the marital assets without doing prejudice to the rights of the third party. 

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo-. 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

3. Limitations of Actions: Appeal and Error. The determination of which statute of 
limitations applies is a question of law, and an appellate court must decide the issue 
independently of the conclusion reached by the trial court. 

4. ___:___. The point at which a statute of limitations begins to run must be deter- 
mined from the facts of each case, and the decision of the district court on the issue 
of the statute of limitations normally will not be set aside by an appellate court unless 
Clearly erroneous. 

5. Limitations of Actions. The general rule is that a specific statute of limitations con- 
trols and takes precedence over a general statute of limitations. 

6. Limitations of Actions: Fraud. When the specific cause of action is one for fraud, 
the statute which applies is the 4-year statute of limitations found in Neb. Rev. Stat. 
§ 25-207 (Reissue 1995). 

7. —__:____. An action for relief on the ground of fraud must be commenced within 
4 years of the discovery of the facts constituting the fraud or of facts sufficient to put 
a person of ordinary intelligence and prudence on inquiry which, if pursued, would 
lead to such discovery. 

8. Limitations of Actions. Under the discovery doctrine, a cause of action accrues, and 
the statute of limitations begins to run, when there has been discovery of facts con- 
stituting the basis of the cause of action or the existence of facts sufficient to put a 
person of ordinary intelligence and prudence on inquiry which, if pursued, would 
lead to the discovery. It is not necessary that the plaintiff have knowledge of the exact 
nature or source of the problem, but only knowledge that the problem existed. 
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9. Limitations of Actions: Fraud: Proof. A party seeking to avoid the bar of the 
statute of limitations on account of fraud must allege and prove that he or she used 
due diligence and that the failure to discover it within the statutory period was not 
due to his or her own negligence. 


Appeal from the District Court for Keith County: DONALD E. 
ROWLANDS II, Judge. Affirmed. 


Lyle Joseph Koenig, of Koenig & Stover, P.C., for appellant. 


Neil E. Williams, of Neil E. Williams & Associates, P.C., for 
appellee McGinley. 


Frank A. Bettmann and Tina M. Hogue, of Finch Bettmann 
Maks, P.C., for appellee Caddi Shack Corporation. 


MILLER-LERMAN, Chief Judge, and Sievers and MuES, Judges. 


SIEVERS, Judge. 

Joan K. McGinley appeals a ruling from the district court for 
Keith County, granting a motion for summary judgment and 
dismissing her third-party petition against Caddi Shack 
Corporation. The district court ruled that her third-party petition 
was barred by the 4-year statute of limitations found at Neb. 
Rev. Stat. § 25-207 (Reissue 1995). 


FACTUAL BACKGROUND 

[1] The underlying case in this appeal is a dissolution of mar- 
riage action between Joan and Thomas G. McGinley. In the 
course of that dissolution action, Joan allegedly discovered that 
Thomas had conveyed property to Caddi Shack either by forg- 
ing her name to the deed or by asking her to sign papers which 
Thomas said were insurance documents, but which later were 
converted into a real estate contract and deed. Joan alleges the 
property which was conveyed to Caddi Shack was marital prop- 
erty, subject to equitable division in the divorce case. Thus, Joan 
brought a third-party petition against Caddi Shack, and alleged 
that the president of Caddi Shack, Larry McGinley, who is 
Thomas’ son, procured the deed to the land in question by fraud 
and deception. In the third-party petition, Joan alleged that the 
property was conveyed June 15, 1991, but that she did not dis- 
cover the deed that was purportedly signed by her until October 
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1995. In the petition, Joan alleged that Caddi Shack was a nec- 
essary party to the dissolution action because it purported to 
hold title to real estate that Joan alleged was marital property, 
and it would be impossible for the court to divide the marital 
assets without doing prejudice to the rights of Caddi Shack. 
This allegation adequately states the Nebraska rule concerning 
when third parties may intervene or be joined in a dissolution of 
marriage action. See, Arnold vy. Arnold, 214 Neb. 39, 332 
N.W.2d 672 (1983); Kula v. Kula, 181 Neb. 531, 149 N.W.2d 
430 (1967); Harris v. Harris, 151 Neb. 191, 36 N.W.2d 849 
(1949). Joan asked the district court to divide the property in 
question as marital property in the dissolution action. 

Caddi Shack moved for summary judgment on the ground 
that the 4-year statute of limitations for actions based on fraud, 
§ 25-207(4), barred Joan’s third-party cause of action. The trial 
court granted the motion for summary judgment and dismissed 
the third-party petition. 


ASSIGNMENT OF ERROR 

Joan appeals to this court and assigns as error the district 
court’s decision to grant summary judgment based on the find- 
ing that her third-party action was barred by a 4-year statute of 
limitations. 

STANDARD OF REVIEW 

{2] Summary judgment is proper only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Miller v. City of Omaha, 253 Neb. 798, 573 
N.W.2d 121 (1998). 

[3] The determination of which statute of limitations applies 
is a question of law, and an appellate court must decide the issue 
independently of the conclusion reached by the trial court. PSB 
Credit Servs. v. Rich, 251 Neb. 474, 558 N.W.2d 295 (1997). 

[4] The point at which a statute of limitations begins to run 
must be determined from the facts of each case, and the deci- 
sion of the district court on the issue of the statute of limitations 
normally will not be set aside by an appellate court unless 
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clearly erroneous. Bank of Papillion v. Nguyen, 252 Neb. 926, 
567 N.W.2d 166 (1997). 


ANALYSIS 

Joan argues in her brief that the district court applied the 
wrong statute of limitations and instead should have applied the 
10-year statute of limitations found at Neb. Rev. Stat. § 25-202 
(Reissue 1995). Section 25-202 states, “An action for the recov- 
ery of the title or possession of lands . . . can only be brought 
within ten years after the cause of action accrues.” The statute 
of limitations that the district court applied, found at § 25-207, 
states, “The following actions can only be brought within four 
years: ... (4) an action for relief on the ground of fraud, but the 
cause of action in such case shall not be deemed to have accrued 
until the discovery of the fraud... .” Joan argues in her brief 
that § 25-202 should apply because the third-party petition 
involves the recovery of the title to the real estate conveyed to 
Caddi Shack. However, it is clear in the petition that the 
grounds for relief are based on allegations of fraud and decep- 
tion by Caddi Shack and its agents in procuring the deed from 
Joan. 

[5,6] While it is true that the subject matter of the third-party 
petition generally involves real estate, the specific factual alle- 
gations involve fraud, and the cause of action quite clearly seeks 
relief on the ground of fraud by Caddi Shack. The general rule 
is that a specific statute of limitations controls and takes prece- 
dence over a general statute of limitations. Murphy v. Spelts- 
Shultz Lumber Co., 240 Neb. 275, 481 N.W.2d 422 (1992). 
Because the specific cause of action in the petition is one for 
fraud, the statute which applies in this instance is the 4-year 
statute of limitations found in § 25-207. Other Nebraska cases 
support our conclusion. 

{7] In Jameson v. Graham, 159 Neb. 202, 66 N.W.2d 417 
(1954), the plaintiffs brought a suit in equity to set aside a min- 
eral deed which had been executed and acknowledged 11 years 
before the suit was commenced. The plaintiffs alleged that the 
deed had been procured by fraud, because more lots were 
included in the deed that was executed than the deed which the 
plaintiffs had signed. The plaintiffs prevailed at trial, and the 
trial court set aside the deed and quieted title to the plaintiffs’ 
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lands as against the defendants. The Supreme Court reversed 
and held that the plaintiffs’ cause of action was governed by the 
4-year statute of limitations for fraud found at § 25-207, stating: 
“An action for relief on the ground of fraud must be commenced 
within 4 years of the discovery of the facts constituting the fraud 
or of facts sufficient to put a person of ordinary intelligence and 
prudence on inquiry which if pursued would lead to such dis- 
covery.” Jameson v. Graham, 159 Neb. at 205, 66 N.W.2d at 
419. The court then found that the plaintiffs were negligent in 
failing to discover the fraud within 4 years from the time the 
deed was executed and dismissed the plaintiffs’ petition. See, 
also, Bell v. Dingwell, 91 Neb. 699, 136 N.W. 1128 (1912) 
(4-year statute of limitations for fraud actions applied to case 
where children sued their mother who fraudulently took title in 
her name alone to lands belonging to her and children jointly). 

[8] Concluding that the 4-year limitation found at § 25-207 
applies in this case, the next question is whether this action was 
brought within 4 years of the discovery of the alleged fraud, or 
within 4 years of when the fraud reasonably could have been 
discovered. Under the discovery doctrine, a cause of action 
accrues and the statute of limitations begins to run when there 
has been discovery of facts constituting the basis of the cause of 
action or the existence of facts sufficient to put a person of ordi- 
nary intelligence and prudence on inquiry which, if pursued, 
would lead to the discovery. Zion Wheel Baptist Church v. 
Herzog, 249 Neb. 352, 543 N.W.2d 445 (1996). It is not neces- 
sary that the plaintiff have knowledge of the exact nature or 
source of the problem, but only knowledge that the problem 
existed. Board of Regents v. Wilscam Mullins Birge, 230 Neb. 
675, 433 N.W.2d 478 (1988). 

In its order granting the motion for summary judgment and 
dismissing the third-party petition, the district court made sev- 
eral findings with regard to Joan’s knowledge of her cause of 
action. The district court stated: 

The evidence is conclusive based upon the deposition tes- 
timony of Mrs. McGinley contained within Exhibit 6 that 
her husband informed her in the fall of 1991 that he had 
sold everything because he needed the money (See page 
12 of Exhibit 6). 
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Mrs. McGinley further acknowledges on pages 13 and 
14 of Exhibit 6 that she was surprised in October of 1991 
when Tom told her he sold everything because she knew 
she had never signed any papers. Nothing prevented her 
from going down to the courthouse and viewing the pub- 
lic records. She never really thought about it until after her 
husband filed for divorce and a friend, Betty Feusner, 
encouraged her to go down to the courthouse to look at the 
records (see pages 15 and 16 of Exhibit 6). 

Mrs. McGinley further admitted at page 54 of Exhibit 6, 
that she knew in the fall of 1991 that Caddi Shack had 
taken over from what Tom told her. Tom told her as part of 
the deal with Caddi Shack that they would receive 12 
years of rent-free living on the property. On page 55 of 
Exhibit 6 Mrs. McGinley states that she disagreed with his 
deal in the fall of 1991 when Tom told her about it. She 
pointed out to him that it was not a good deal, and Tom got 
mad at her. On page 56 of Exhibit 6 Mrs. McGinley 
advises that the other two individuals in Caddi Shack 
would not talk to her about this bad deal. 

And finally, at page 60 of Exhibit 6 Mrs. McGinley 
again admits that her husband told in October of 1991 that 
he had sold everything. By everything she knew he was 
talking about the campground, pasture, subdivision and 
the business. She was upset by the fact that this wasn’t a 
good deal. 

We agree with the trial judge’s thorough analysis of the 
record on this issue. We would further add that Joan admitted 
that the reason she did not go to the courthouse to check on the 
deed sooner was because she was too busy. At her deposition, 
Joan was asked: “What prevented you . . . from going to the 
courthouse after October of ’?91 when you learned that Tom had 
sold property?” Joan replied, “Well, I worked the full-time job 
and a part-time job, and I helped Tom with the campground, and 
I was busy. . . . I was a busy lady. I didn’t have time to go look 
it up. And besides that I trusted my husband. And I loved him.” 
Joan also admitted that she never considered going to the court- 
house to check for a deed until after Thomas had filed for 
divorce. However, as the trial judge recounted in his order, and 
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we concur from our own inspection of the record, there is no 
factual dispute that Thomas told Joan as early as October 1991 
that he had sold their campground and surrounding land and 
that as part of the deal, they would live in the house rent-free for 
a number of years. Joan does not allege any facts in her petition 
or in any of the exhibits which dispute this essential fact. 
Instead, Joan alleges that because she did not “discover” the 
deed at the courthouse until October 1995, the cause of action 
did not accrue until that time. In so arguing, Joan ignores the 
second part of the discovery rule that a cause of action also may 
accrue when there are facts sufficient to put a person of ordi- 
nary intelligence and prudence on inquiry which, if pursued, 
would lead to the discovery of the fraud. 

[9] Joan does not argue that she did not understand that she 
would have to have signed a deed in order for the property to be 
conveyed. In fact, Joan stated on more than one occasion in her 
deposition that she was confused as to how Thomas could have 
sold the property because she had not signed anything. This 
admission makes it clear that Joan understood the need for a 
deed conveying the property and that she could have discovered 
the deed at the courthouse in October 1991, when she learned 
of the sale. Joan admitted that she did not go to the courthouse 
to see if there was a deed before October 1995 because she was 
too busy. As the court in Jameson v. Graham, 159 Neb. 202, 
206, 66 N.W.2d 417, 419-20 (1954), pointed out: 

The fraud would have been discovered if reasonable 
diligence had been exercised. It would have been discov- 
ered within 4 years but for the negligence of the plaintiffs. 
A party seeking to avoid the bar of the statute of limita- 
tions on account of fraud must allege and prove that he 
used due diligence and that the failure to discover it within 
the statutory period was not due to his own negligence. If 
plaintiffs had remained in ignorance of the fraud without 
fault of their own, lapse of time would not defeat their 
action. Equity aids the diligent and not the negligent. 

The warranty deed is contained in exhibit 8, which is another 
deposition of Joan, and the deed reflects that it was executed on 
June 15, 1991, and recorded on August 21. Joan admits that 
Thomas told her that he sold the land as early as October, at 
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which time the deed was already filed and recorded. The deed 
was an easily discoverable public record in October. Therefore, 
under the discovery rule, the cause of action arose in October 
1991 because at that time Joan either did discover the fraud or 
could have discovered the fraud. Joan did not file the third-party 
petition until December 2, 1996. Thus, her action is time-barred 
by the 4-year statute of limitations. We affirm the judgment and 


order of the district court. 
AFFIRMED. 


BRUCE FORNEY, APPELLANT, V. BOx BUTTE COUNTY 
BOARD OF EQUALIZATION, APPELLEE. 
582 N.W. 2d 631 


Filed July 28, 1998. No. A-97-684. 


1. Taxation: Final Orders: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission shall be conducted for error 
on the record of the commission. When reviewing an order for errors appearing 
on the record, an appellate court’s inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. 

2. Taxation: Valuation: Evidence: Proof: Appeal and Error. The Tax Equalization 
and Review Commission shall affirm the action taken by the county board of equal- 
ization unless evidence is adduced establishing that the action taken by the board was 
unreasonable or arbitrary or unless evidence is adduced establishing that the property 
of the appellant is assessed too low. 

3. Taxation: Valuation: Presumptions: Evidence: Proof: Appeal and Error. There 
is a presumption that a county board of equalization has faithfully performed its offi- 
cial duties in making an assessment and has acted upon sufficient competent evi- 
dence to justify its action. That presumption remains until there is competent evi- 
dence to the contrary presented, and the presumption disappears when there is 
competent evidence adduced on appeal to the contrary. From that point forward, the 
reasonableness of the valuation fixed by the board of equalization becomes one of 
fact based upon all the evidence presented. The burden of showing such valuation to 
be unreasonable rests upon the taxpayer on appeal from the action of the board. 

4. Taxation: Valuation: Proof: Appeal and Error. In an appeal from a county board 
of equalization, the burden of persuasion imposed on the complaining taxpayer is not 
met by showing a mere difference of opinion unless it is established by clear and con- 
vincing evidence that the valuation placed upon the taxpayer’s property when com- 
pared with valuations placed on other similar property is grossly excessive and is the 
result of a systematic exercise of intentional will or failure of plain duty, and not mere 
errors of judgment. 
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_—__i__:_: __.. In an appeal from a county board of equalization, it must be 
demonstrated by evidence that the assessment is grossly excessive and is a result of 
arbitrary or unlawful action, and not a mere error of judgment. 

6. Real Estate: Taxation: Valuation: Words and Phrases. Neb. Rev. Stat. § 77-112 
(Reissue 1996) provides that actual value of real property for purposes of taxation 
shall mean the market value of real property in the ordinary course of trade. Actual 
value may be determined using professionally accepted mass appraisal techniques, 
including, but not limited to (1) comparison with sales of real property of known or 
recognized value, taking into account location, zoning, and current functional use 
(comparable sales approach); (2) eaming capacity of the real property (income 
approach); and (3) reproduction cost less depreciation (replacement cost approach). 

7. Real Estate: Taxation: Valuation. The purchase price of property may be taken into 
consideration in determining the actual value thereof for assessment purposes, 
together with all other relevant elements pertaining to such issue; however, standing 
alone, it is not conclusive of the actual value of property for assessment purposes. 
Other matters relevant to the actual value thereof must be considered in connection 
with the sale price to determine actual value. Sale price is not synonymous with 
actual value or fair market value. 

8 _:___:___. Neb. Rev. Stat. § 77-112 (Reissue 1996) requircs use of applica- 

ble statutory factors, individually or in combination, to determine the actual value of 

real estate for tax purposes. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Dean S. Forney, of Forney Law Office, for appellant. 


Laurice M. Margheim, of Curtiss, Moravek, Curtiss & 
Margheim, for appellee. 


MILLER-LERMAN, Chief Judge, and StEvERs and Mugs, Judges. 


MUES, Judge. 
INTRODUCTION 


Bruce Forney appeals the order of the Nebraska Tax Equal- 
ization and Review Commission (TERC) affirming the decision 
of the Box Butte County Board of Equalization (Board) valuing 
his newly constructed residence located at 100 Burnham Drive 
in Alliance at $325,534 for tax year 1996. Forney’s primary 
argument on appeal is that a comparable sales analysis is inap- 
propriate, as is a construction cost valuation. For the following 
reasons, we affirm TERC’s order. 


BACKGROUND 
Forney’s house is located in a newly developed neighborhood 
in Alliance. He purchased the two lots on which the house sits 
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in 1990 for $22,000. The house was constructed in 1994 and 
1995. In tax year 1996, the county assessor valued the property 
at $434,666—$26,870 for the land and $407,796 for the house 
itself. On June 27, 1996, Forney filed a property valuation 
protest, requesting that the land and building be valued in a 
range from $234,000 to $298,886. As a result, the Board con- 
ducted another appraisal, and the valuation was reduced to 
$325,534—$26,870 for the land and $298,664 for the house. 

Forney then filed an appeal to TERC, alleging that the 
assessed value of $325,534 was more than the actual or market 
value of $265,000. A TERC hearing was held on May 28, 1997. 
Forney called two witnesses. 

Jim Weinman has been a real estate broker in Alliance for 15 
to 20 years. He testified that he is often called upon to do mar- 
ket surveys or market analysis for residential property in 
Alliance and that he relies primarily on the comparable sales 
approach when he does a market analysis. However, Weinman 
admitted that this approach was limited in the instant case 
because there had been only one other comparable property 
sold in Alliance in recent years and that home, which was less 
than | year old, had 1,000 square feet less space than the Forney 
residence and was on a single lot. He explained that by using 
the comparable sales approach, which compares the property 
being appraised with similar properties sold in the recent past, 
he found the sales price per square foot of this one property and 
by using that figure he determined the value of Forney’s 3,500- 
square-foot house to be $295,400. 

However, Weinman explained that he was not sure that there 
is a market in Alliance for this price range because there are 
very few qualified buyers in this price range in Alliance, those 
who are qualified generally build their own homes, and conse- 
quently, homes generally resell for less than their replacement 
costs. Weinman further testified that the value of the highest 
priced house ever sold in Alliance was $207,000. In a letter to 
Forney dated July 3, 1996, Weinman opined that “it would be 
extremely difficult to breach the $200,000 barrier for any prop- 
erty in the Alliance market.” 

When asked if he was a “qualified appraiser,’ Weinman 
stated that he was not. However, he was familiar with appraisal 
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concepts, including replacement cost, but testified that he did 
not know anything about the replacement cost of this house and 
that in his analysis he did not consider the fact that this house 
sits on two lots. He also acknowledged that in Alliance, prop- 
erty values are increasing, sales prices are increasing, and the 
number of larger homes on the market is increasing. 

Todd Peterson, president of First Security Bank in Mitchell, 
testified that banks normally base their loans on appraised 
value, which they consider to be market value, rather than con- 
struction or replacement cost. He stated that a bank normally 
loans up to 80 percent of appraised or market value, but that in 
this case the bank loaned even more due to the strength of 
Forney’s financial statement. Forney’s mortgage loan was 
$350,000, and Peterson testified that the cost of construction 
was $375,000. Peterson also testified that at least two homes in 
Alliance have sold for prices below their construction costs. 

After the testimony of these two witnesses, Forney rested. 
The Board called Forney, who testified that the contract price 
for his home was $250,000 and that he had overrun that by 
approximately $100,000. Forney stated that he had a $350,000 
mortgage on the property but may have utilized additional funds 
to construct his home. However, he felt that his house should be 
valued at $265,000 because there is no market to sell his home 
and, thus, its market value was actually much lower. He sub- 
mitted an appraisal from Hitchcock Appraisal Service which by 
using the sales comparison approach valued the property’s mar- 
ket value at $265,000 to $290,000. This appraisal compared two 
Alliance properties, one of which sold for $150,000, or $82.60 
per square foot, and the other for $207,000, or $84.39 per square 
foot, and one Scottsbluff property which sold for $250,000, or 
$90.42 per square foot, to Forney’s residence. The Alliance 
property which sold for $207,000 was the highest priced home 
ever sold in Alliance, but Hitchcock noted that this amount was 
well under the estimated cost to build the property, which was 
originally listed at $249,000. This home was built by the same 
builder that built Forney’s home and had many special features. 
However, in the appraisal Sharon Hitchcock noted that she 
departed from standard appraisal practices by limiting her 
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appraisal to the sales comparison approach because she had 
been requested to do so by Forney and his attorney. 

Marilyn Lore, Box Butte County assessor, testified that John 
A. Tuttle and Company does the appraisal work for the county. 
The practice John Tuttle follows is to take pictures and mea- 
surements and bring them to the assessor’s office, and a 
Marshall-Swift pricing system is then applied to determine a 
property’s tax valuation. Marilyn Lore testified that Forney’s 
house was assessed in the same manner, using the same factors 
used for other houses in Alliance, when the initial $434,000 fig- 
ure was arrived at. When the Board reevaluated the property due 
to Forney’s protest, Tuttle performed that reevaluation. 

Tuttle testified that he has been a real estate appraiser for 30 
years. He explained that when he has limited comparable sales 
for purposes of making a sales comparison analysis of value, he 
uses the replacement cost approach to help him determine an 
accurate fair market valuation. Due to the limited sales in 
Alliance, he used the replacement cost approach in determining 
the value of Forney’s property. He determined the “replacement 
cost new” of Forney’s house based on square footage, size, and 
quality of construction to be $300,584. He then reduced this fig- 
ure | percent for physical depreciation of the property ($3,006) 
and 25 percent for economic/location depreciation factor 
($75,146), which accounts for the fact that the home was 
located in Alliance, which has a limited market for houses in 
this price range, and considers that homes Benerally resell for 
less than the replacement cost. 

Tuttle explained that the reduction for this Scougmichocadon 
factor was due to a 1990 study by the Board comparing replace- 
ment cost to actual sale value in Box Butte County. From this 
study, the Board determined that replacement cost should be 
uniformly reduced on all Alliance residential properties by 20 
percent to arrive at an actual value for assessment purposes. The 
normal location depreciation factor for Alliance was 20 percent; 
thus, the location depreciation factor of 25 percent used on 
Forney’s home was 5 percent greater than that used in deter- 
mining the home values of any other residents of Alliance and, 
according to Tuttle, was an accident in Forney’s favor. 
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With these adjustments, the total replacement value of the 
house was $222,432. The price was then adjusted to 
$299,282—upward 17 percent for 1995 and 15 percent for 
1996—in recognition of a State Board of Equalization mandate 
to equalize property values. This state mandate was the result of 
a sales assessment ratio study which showed that assessed val- 
ues for ad valorem tax purposes in Box Butte County needed to 
be raised to bring them up to actual value. Tuttle stated that he 
had conducted a market conditions analysis which showed that 
the 1990 study giving a 20-percent location factor adjustment 
was “‘a generous amount under present market conditions’ ” 
and was undoubtedly the reason the State Board of Equalization 
required the increase in residential values by 17 percent in 1995 
and 15 percent in 1996. 

Tuttle also reduced the value of Forney’s home by $618 
because there was no floor covering in the basement. The final 
assessed value for the house was $298,664. The land was 
assessed at $26,870 for a total assessed value of the Forney 
property at $325,534. This is the figure adopted by the Board. 

Susan S. Lore, a Box Butte County commissioner and a gen- 
eral certified appraiser, testified that the 20-percent economic/ 
location factor that is normally applied to properties in Alliance 
was designed to adjust the replacement cost of properties down- 
ward to reflect actual market value. She explained that when 
there are limited comparable sales, an appraiser generally goes 
outside the area or looks at other approaches to value such as 
replacement cost. She also noted that the Hitchcock appraisal 
departed from standard appraisal practices. 

TERC affirmed the decision of the Board appraising the res- 
idence at $325,534. In its analysis, TERC noted, inter alia, that 
the fair market value of the property was $325,534, that this 
value was supported by evidence, and that Forney had not 
adduced evidence to establish that the valuation was unreason- 
able or arbitrary. Forney timely appealed. 


ASSIGNMENTS OF ERROR 
Forney argues that TERC erred in affirming the Board’s 
assessed value of the property, as it was in excess of its actual 
value, i.e., market value. In particular, he contends that because 
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of its size and location and the lack of qualified buyers, the 
value is not more than $265,000. 


STANDARD OF REVIEW 

[1] Our review of a final decision of TERC shall be con- 
ducted for error on the record of TERC. Neb. Rev. Stat. 
§ 77-5019 (Reissue 1996). When reviewing an order for errors 
appearing on the record, an appellate court’s inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable. 
J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 
838, 578 N.W.2d 465 (1998). 


ANALYSIS 

[2] In determining whether TERC’s decision conforms to the 
law, is supported by competent evidence, and is neither arbi- 
trary, capricious, nor unreasonable, we note that TERC shall 
affirm the action taken by the county board of equalization 
unless evidence is adduced establishing that the action taken by 
the board was unreasonable or arbitrary or unless evidence is 
adduced establishing that the property of the appellant is 
assessed too low. Neb. Rev. Stat. § 77-1511 (Reissue 1996). 

[3] There is a presumption that a county board of equalization 
has faithfully performed its official duties in making an assess- 
ment and has acted upon sufficient competent evidence to jus- 
tify its action. That presumption remains until there is compe- 
tent evidence to the contrary presented, and the presumption 
disappears when there is competent evidence adduced on appeal 
to the contrary. From that point forward, the reasonableness of 
the valuation fixed by the board of equalization becomes one of 
fact based upon all the evidence presented. The burden of show- 
ing such valuation to be unreasonable rests upon the taxpayer on 
appeal from the action of the board. Lancaster Cty. Bd. of Equal. 
v. Condev West, Inc., ante p. 319, 581 N.W.2d 452 (1998). 

[4,5] The burden of persuasion imposed on the complaining 
taxpayer is not met by showing a mere difference of opinion 
unless it is established by clear and convincing evidence that the 
valuation placed upon the taxpayer’s property when compared 
with valuations placed on other similar property is grossly 
excessive and is the result of a systematic exercise of intentional 
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will or failure of plain duty, and not mere errors of judgment. 
Id. It must be demonstrated by evidence that the assessment is 
grossly excessive and is a result of arbitrary or unlawful action, 
and not a mere error of judgment. Jd. Thus, the Board’s decision 
was properly affirmed by TERC unless Forney adduced suffi- 
cient competent evidence establishing that the action of the 
Board was unreasonable or arbitrary. Therefore, we must deter- 
mine whether Forney adduced such evidence. 

[6] Neb. Rev. Stat. § 77-112 (Reissue 1996) provides that 
actual value of real property for purposes of taxation shall mean 
the market value of real property in the ordinary course of trade. 
Actual value may be determined using professionally accepted 
mass appraisal techniques, including, but not limited to (1) 
comparison with sales of real property of known or recognized 
value, taking into account location, zoning, and current func- 
tional use (comparable sales approach); (2) earning capacity of 
the real property (income approach); and (3) reproduction cost 
less depreciation (replacement cost approach). Jd. 

[7] It is true that the purchase price of property may be taken 
into consideration in determining the actual value thereof for 
assessment purposes, together with all other relevant elements 
pertaining to such issue; however, standing alone, it is not con- 
Clusive of the actual value of property for assessment purposes. 
Other matters relevant to the actual value thereof must be con- 
sidered in connection with the sale price to determine actual 
value. Sale price is not synonymous with actual value or fair 
market value. Lancaster Cty. Bd. of Equal. v. Condev West, Inc., 
supra. 

Essentially, Forney argues that the value of his property is 
not properly determined by the cost of construction or on the 
basis of sale prices of homes 60 miles away in Gering and 
Scottsbluff. He attempts to establish through his witnesses that 
the actual value of his house is $265,000. 

The evidence Forney presented to TERC consisted of two 
witnesses and a limited appraisal using only a sales comparison 
approach. Weinman testified that if replacement cost was used 
and was figured at the Alliance average of $130 per square foot, 
Forney’s house would have a value of $455,000. Obviously, the 
Board did not use this value. Weinman testified to a value of 
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$295,400 based on what he called a comparable sales approach. 
However, his approach used only one comparison, a substan- 
tially smaller house on a single lot. Weinman testified that he 
had no opinion of the “market value” for Forney’s home 
because actual market value can be determined only by placing 
the home on the market and that he was not a “qualified 
appraiser,’ which we take to mean that he was unlicensed. See 
Neb. Rev. Stat. § 76-2210.01 (Reissue 1996). Further, he did not 
pretend to have made any effort to consider the replacement 
cost of this home and failed to consider the second lot in arriv- 
ing at his opinion of value. 

Forney’s other witness, Peterson, testified generally that 
homes in Alliance are selling for less than their construction 
costs and that banks determine loan amounts based upon 
appraised value, which he felt was the same as market value. 
However, he offered no evidence of what the “appraised value” 
of Forney’s house was. Rather, he simply testified that the bank 
had given Forney a $350,000 mortgage on this property, which 
property had cost Forney $375,000 to construct. Forney himself 
testified that it cost $350,000 to build this house, which did not 
consider the cost of the lots, an additional $22,000. In short, 
Peterson’s testimony did little to rebut the opinion of Tuttle 
which considered replacement cost reduced by factors of phys- 
ical depreciation and location, a downward adjustment of 26 
percent (1 percent physical, 25 percent location) from the 
replacement cost figure as determined by him. 

The Hitchcock appraisal (with a market value range of 
$265,000 to $290,000) was admittedly restricted at the request 
of Forney and his attorney to a sales comparison approach, a 
departure from standard appraisal techniques according to the 
author of the appraisal. 

Although Forney challenges Tuttle’s opinion because it 
involved his consideration of houses sold in the Scottsbluff- 
Gering area, some 60 miles away, Forney relies heavily on 
Hitchcock’s appraisal, which also used at least one such sale as 
a “comparable.” 

[8] It is true that no similar property has been sold in Alliance 
and that available buyers for such a property are not plentiful. 
But this does not translate into a conclusion that the home has 
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no market value or that the actual value is incapable of deter- 
mination using the methods recognized in § 77-112. Section 
77-112 requires use of applicable statutory factors, individually 
or in combination, to determine the actual value of real estate 
for tax purposes. See First Nat. Bank v. Otoe Cty., 233 Neb. 412, 
445 N.W.2d 880 (1989). In the instant case, the appraisal of 
Tuttle, adopted by the Board, used the reproduction or replace- 
ment cost approach in combination with comparable sales of 
other properties in the general area over several years, taking 
into account such things as location, age, and quality of con- 
struction of the properties. Tuttle’s method of arriving at actual 
value is not attacked by Forney, who focuses instead on the lack 
of qualified buyers in Alliance to buy his home and on the irrel- 
evancy of construction cost in arriving at actual value. We do 
not view Tuttle’s appraisal as relying on Forney’s actual cost of 
construction. And the lack of a current available buyer for the 
house cannot be the determining guidepost for valuation, any 
more than could be Forney’s lack of desire to sell it. The whole 
concept of determining value must assume both a willing buyer 
and seller. 

After reviewing the record, we conclude that Forney has 
failed to present sufficient evidence to overcome the presump- 
tion that the Board faithfully performed its duties and acted 
upon sufficient competent evidence and, thus, that Forney has 
not satisfied his burden of proving that the Board’s action in 
valuing his property at $325,534 was arbitrary, capricious, or 
unreasonable. Therefore, TERC properly affirmed the Board’s 
assessed value of $325,534. See § 77-1511. 

We note in our review of the evidence that it is apparent that 
Forney received several “breaks” at various phases of the 
assessment process. First, in determining “replacement cost 
new,” Tuttle used figures based on “very good” quality rather 
than “excellent’”’ quality, despite Tuttle’s testimony that the 
house was in the excellent category and despite every indication 
in the record that it was in the excellent category. This lowered 
the “replacement cost new” figure by approximately $80,000. 
The replacement cost new figure for “very good” quality was 
$300,584, some $50,000 less than Forney actually spent in con- 
structing the house in 1994 and 1995. Second, Forney mistak- 


IN RE ESTATE OF JACKSON 427 
Cite as 7 Neb. App. 427 


enly received the benefit of a 25-percent reduction for the “loca- 
tion” factor, a 5-percent greater reduction than any other prop- 
erty owner in Alliance received. This reduced the value of his 
residence an additional $15,000. We are not suggesting that 
Forney was not entitled to these additional concessions, but it 
seems clear that he did not prove by clear and convincing evi- 
dence that the valuation is grossly excessive when compared 
with other properties. See Lancaster Cty. Bd. of Equal. v. 
Condev West, Inc., ante p. 319, 581 N.W.2d 452 (1998). 

Our review of a final decision of TERC is conducted for error 
on the record of TERC. § 77-5019. When reviewing an order 
for errors appearing on the record, an appellate court’s inquiry 
is whether the decision conforms to the law, is supported by 
competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. J.C. Penney Co. v. Lancaster Cty. Bd. of Equal., 
6 Neb. App. 838, 578 N.W.2d 465 (1998). TERC’s order affirm- 
ing the Board’s decision regarding valuation of the subject 
property is affirmed, as the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. 

AFFIRMED. 
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Decedents’ Estates: Claims: Contracts. A claim for services rendered to a decedent 
may be allowed against his or her estate where the services have not been paid for 
and they were rendered under, and in conformity with, an agreement or contract that 
they would be paid for, whether the contract was express or implied, and, if implied, 
whether implied in fact or implied or created by law. 

____: ___: ___., An express contract is not essential to allowance or recovery, 
since, in the absence of such express contract, the estate is liable where the services 
were rendered at the request of, or were voluntarily accepted by, the decedent with 
the expectation on the part of both the claimant and the decedent that proper and rea- 
sonable compensation would be paid. 

Decedents’ Estates: Claims. Compensation cannot be allowed to a claimant for ser- 
vices to a decedent which were performed gratuitously. 

Decedents’ Estates: Claims: Presumptions, Where a claimant and a decedent lived 
together in one household and as members of one family, it is presumed that services 
rendered to each by the other were rendered gratuitously, and a promise to pay there- 
for will not be implied by law from the mere rendition of such services. 

___s ___: ___. When there is a family relationship between a decedent and a 
claimant seeking compensation for services rendered to the decedent, the claimant 
must rebut by competent evidence the presumption that the services were rendered 
gratuitously. The presumption diminishes in direct proportion to the remoteness of 
the degree and nature of the family relationship and the character of the duties 
performed. 

Decedents’ Estates: Claims: Proof. The burden of proof is upon the claimant seek- 
ing compensation for services rendered during the life of the decedent to prove an 
agreement, express or implied, to pay for the services. 

Decedents’ Estates: Claims: Presumptions. For purposes of the presumption that 
services rendered by one family member to another family member are rendered gra- 
tuitously, unrelated individuals who have lived together for over 30 years can be con- 
sidered to have a family relationship, even though they were not married. 
Decedents’ Estates: Claims: Presumptions: Evidence. The presumption that ser- 
vices aia are panutious can be overcome by competent evidence. 
‘Ht: ___., Statements made by a decedent during his or her lifetime 
that he or she would give a claimant an interest in the decedent’s property for services 
rendered by the claimant, while not independently enforceable, are admissible to 
rebut any presumption that the services were rendered gratuitously and permit recov- 
ery for the reasonable value of the services. 

Decedents’ Estates: Claims: Conveyances: Property. The general rule is that if 
payment for services was to be made by a conveyance or devise of property by a 
decedent, but he or she refused or neglected to perform such in his or her lifetime and 
the amount to be paid was not agreed upon, then the person rendering the services is 
entitled to recover the reasonable value thereof. 


Appeal from the County Court for Scotts Bluff County: 
James L. MACKEN, Judge. Affirmed. 


Jon Worthman, of Jon Worthman Law Office, for appellants. 


George A. Sommer for appellee. 
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MILLER-LERMAN, Chief Judge, and SrEvers and MUES, Judges. 


MUES, Judge. 
INTRODUCTION 

Vera Miller and Maxine Ancira, sisters of the decedent, Etta 
I. Jackson, originally sought reversal of two separate orders of 
the county court acting as probate court. We have previously 
dismissed the appeal as to one such order, which allowed the 
claims of Tony Rich, Jackson’s long-term live-in companion 
and the personal representative of Jackson’s estate, for funeral 
and insurance expenses paid by Rich after Jackson’s death. The 
appeal as to the other order, which allowed Rich $22,400 for his 
contributions to improvements, upkeep, and maintenance of 
Jackson’s real estate and $14,400 for personal care services ren- 
dered to Jackson during the last 4 years of her lifetime, remains 
for our disposition. We affirm. 


BACKGROUND 

Jackson passed away on December 31, 1996. On March 24, 
1997, Rich was appointed personal representative of Jackson’s 
estate pursuant to an application for informal appointment. Rich 
submitted two claims, one paid after Jackson’s death for her 
funeral and burial expenses and for insurance expenses, and 
another for personal care services rendered to Jackson from 
December 1992 to December 1996 and for contributions for 
upkeep, maintenance, and improvements to Jackson’s real 
estate from January 1, 1962, to December 31, 1996. Rich sub- 
sequently combined his claims into one petition for allowance 
of claim, to which Miller and Ancira filed two objections, one 
alleging that the funeral and insurance payments had been made 
with Jackson’s money, and the other alleging that there was no 
agreement, express or implied, between Rich and Jackson that 
Rich would be paid for his services; that Rich and Jackson had 
a family relationship and that, thus, Rich’s services were pre- 
sumed to be gratuitous; and that during the 35 years Rich and 
Jackson lived together, neither had the intention that Rich 
would be compensated for any services he provided to Jackson. 

Trial was held on July 11, 1997, on the claims arising after 
Jackson’s death. Rich testified that he had known Jackson since 
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1961, when he was 29 and she was “36, 37. One of [sic] the 
other. I never liked to ask.” Jackson was a widow at that time. 
Rich stopped attending school when he was in the sixth grade 
and testified that he had both a reading and a writing disability. 
According to Rich, Jackson purchased a home in Melbeta, 
Nebraska, in her own name, and in 1962 Rich and Jackson 
began living together, which they continued to do until 
Jackson’s death in 1996. The record contains a deed dated 
October 17, 1961, conveying certain property in Scotts Bluff 
County to Jackson. Rich continues to reside in Jackson’s home. 
Rich testified that he and Jackson never represented to anyone 
that they were husband and wife. According to Rich, during the 
time he and Jackson lived together, Jackson’s income consisted 
of Veterans’ Administration checks she received following her 
husband’s death and, eventually, Social Security. She never 
worked outside the home during their relationship. For 16 years 
they lived in California, initially going there to care for seven of 
Rich’s nieces and nephews. While they were in California, Rich 
supported Jackson and paid taxes and insurance on Jackson’s 
Nebraska house, while Jackson’s niece, Waunita Chapin, 
looked after the house. When Rich and Jackson returned to 
Nebraska, they lived in Jackson’s house, where they remained 
until she died on December 31, 1996. 

Rich testified that he and Jackson always kept their money 
separate, but that both of them contributed to the maintenance 
of the home and monthly expenses. Rich testified that he paid 
for Jackson’s funeral from cash he had saved from his Veterans’ 
Administration benefits, which he kept in a lockbox at home, 
and that after Jackson’s death he also paid insurance premiums 
of $134 for Jackson’s homeowners insurance and $84.15 for her 
auto insurance. 

Chapin testified that she has known Jackson her entire life 
and that she has lived next door to Jackson’s house in Melbeta 
since 1965. Chapin confirmed that the house was vacant while 
Jackson was in California and that Chapin and her husband took 
care of it. Chapin explained that she and Jackson had a close 
relationship and that she did the things for Jackson that a daugh- 
ter would normally do for her mother, because Jackson did not 
have any children. Chapin testified as to a summary of 
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Jackson’s Veterans’ Administration benefits and monthly 
income over the years, compiling this information from docu- 
ments kept in a lockbox at Jackson’s home. Chapin also testi- 
fied that Jackson had never worked outside the home while she 
lived with Rich and that Jackson was in very poor health, espe- 
cially during the last 8 to 10 years of her life. These problems 
included having diabetes, being overweight, having vertebrae 
that had “fused themselves,” and losing her eyesight. Chapin 
explained that for the 5 years before her death, Jackson had 
never dressed herself and that Rich “had to be there to take care 
of her and dress her.” Chapin testified that 2 weeks before her 
death, Jackson came over and asked Chapin to help Rich 
“through the financial part,” explained as “in paying the — the 
bills and taking care of the income and — and figuring out what 
bills needed to be paid, et cetera.” Jackson also asked Chapin if 
she had any objections “if she were to put it all [the house and 
everything] in [Rich’s] name.” Chapin explained that several 
lockboxes containing Jackson’s papers were opened in Chapin’s 
home in the presence of Chapin’s husband, Rich, and Ancira 
after Rich had first opened them in Jackson’s home. 

Chapin’s husband testified that he opened or was present 
when five lockboxes were opened shortly after Jackson’s death 
and that they contained personal papers, mementos, and money. 
The ownership of the individual boxes, as between Jackson and 
Rich, was not known to him. Chapin’s husband testified that the 
lockboxes contained a total of over $9,000, $6,000 of which 
was in the box with “[Rich’s] papers . . . in it,” including an 
envelope containing approximately $4,000 with a designation 
on the front that the money was intended for funeral expenses. 

Ancira testified that she was also present when the lockboxes 
were opened and that she recalled that “[tJ]hey had $4,000 or 
$5,000 they said they’d got from under her bed.” Ancira 
explained that she had not been allowed in Jackson’s home, but 
that she did not think this money had been kept in a box, but 
“between books and things.” She thought that in one of the 
lockboxes there was an envelope marked “‘‘burial’” that had 
$4,000 in it. Ancira claimed that she knew the handwriting was 
Jackson’s and that she was “sure” the money was also. Ancira 
characterized the relationship between Rich and Jackson as a 
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“dog and cat situation . . . [t]hey was always fighting and she’d 
tell him to get out but he wouldn’t.” 

On rebuttal, Chapin and her husband both testified that no 
money was ever found under Jackson’s bed and that all the lock- 
boxes, even Rich’s, had been in a refrigerator in Jackson’s bed- 
room. 

On August 8, 1997, trial was held for the claims arising prior 
to Jackson’s death. Dorothy Rhoades testified that she had 
known Jackson for about 8'4 years and that Rich and Jackson 
usually visited her home twice a week during that time. She tes- 
tified that during those visits, Rich took “very good care” of 
Jackson, helping her with the steps and into the car. Rhoades 
also testified that she never witnessed any disputes. Rhoades 
stated that Jackson had told her that Jackson could not even 
dress without Rich’s help and that she especially depended on 
him to put on her shoes and socks. Jackson also told Rhoades 
that Rich cooked most of the meals. Rhoades testified that she 
had a conversation with Jackson several months before she died, 
in which Jackson told Rhoades that Jackson needed to get a will 
because when she died, Rich would be left alone, and he needed 
a place to stay. Jackson also told Rhoades that Jackson would 
have to go to a nursing home if it were not for Rich, because she 
could not drive, could not go out, and could not live alone. 

Chapin testified again and agreed that, based upon her obser- 
vations, Jackson would not have been able to stay in her home 
if Rich had not been there because he dispensed Jackson’s 
medicine, cooked the meals, and bathed and dressed Jackson. 
Chapin restated her testimony about a conversation with 
Jackson about a week before Jackson’s death in which Jackson 
asked Chapin to help Rich with the “paperwork” and to make 
sure he received the home so that he would have a place to live 
in for the rest of his life, because she felt that she at least owed 
him that much. Chapin stated that Rich had done all the upkeep 
and maintenance on the property since Jackson purchased it and 
that Rich also helped pay for the addition of a porch in 1982. 
Chapin also explained that while Rich and Jackson lived in 
California, Rich sent Chapin money to pay the taxes and insur- 
ance on the house in Nebraska. However, Chapin was not aware 
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of any contractual relationship between the two, and conceded 
that Rich paid no rent to Jackson to live in her home. 

Leota Rogers, another of Jackson’s sisters, confirmed Rich’s 
care of Jackson and his contributions to the cooking, driving, 
and getting Jackson around, although she admitted that she had 
not seen them very much in recent years. 

Rich testified that while he and Jackson lived together in her 
home, he added a front porch to the house and installed panel- 
ing throughout the house in 1981. He estimated the cost to be 
“close to $4,000, $5,000,” but then conceded that he never 
really kept track of it. Rich testified that he was the “[w]hole 
support” for both of them while they were in California, where 
he was employed by a “tree surgeon outfit,” and that when they 
returned to Nebraska, he found work as a handyman, doing yard 
work and cutting wood for a tree surgeon, and continued to be 
the “main support.” Rich estimated, after much leading by his 
attorney, that he contributed about $50 per month toward the 
upkeep and maintenance of Jackson’s home while he and 
Jackson lived there, for a period of 408 months. Rich testified 
that during the last 8 to 10 years of her life, Jackson was very 
sick, and that he did the shopping and cooking, and dressed and 
bathed Jackson. Rich explained that Jackson told him she 
wanted him to have the house because that was her way of pay- 
ing him for taking care of her, because she did not have the 
money to pay him. Rich estimated the value of his services for 
the last 4 years of Jackson’s life at $300 per month, for a total 
of $14,400, and stated that “if I didn’t take care of her, she’d 
been in a rest home and that’s expensive.” He testified that he 
and Jackson did not consider themselves married, but that they 
did consider themselves partners. 

The value of Jackson’s estate, as reflected on a short-form 
inventory in the record, is shown as $9,399.62; $7,000 for the 
house, $700 for a vacant lot, and the balance made up of mis- 
cellaneous personal property and a 1983 Chevrolet automobile. 

The county court first allowed Rich’s $4,825.73 claim for 
postdeath expenses and subsequently, by separate order, 
allowed Rich’s claim for contributions to the improvements, 
upkeep, and maintenance of Jackson’s real estate in the amount 
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of $22,400, and for personal services in the amount of $14,400. 
Miller and Ancira filed a single notice of appeal, contesting 
both orders. As stated, Rich’s motion to dismiss the appeal of 
the first order as untimely was granted by this court. We now 
decide the remaining portion of this appeal, that being the order 
allowing the claim for personal care services rendered to 
Jackson and for contributions made to Jackson’s real estate. 


ASSIGNMENT OF ERROR 

Miller and Ancira’s assignment of error, as it relates to the 
claim arising from predeath services and contributions to 
Jackson’s real estate, is simply that the county court erred by 
finding for Rich and allowing his claim. However, Miller and 
Ancira’s brief addresses only the personal care services claim, 
and as such, we will not consider the assignment of error as it 
pertains to Rich’s claim for contributions to the real estate. See 
State v. Merrill, 252 Neb. 736, 566 N.W.2d 742 (1997) (assign- 
ments of error not argued in brief will not be considered on 
appeal). 


STANDARD OF REVIEW 

{1,2] In In re Estate of Krueger, 235 Neb. 518, 455 N.W.2d 
809 (1990), the Nebraska Supreme Court held that an appeal 
from the allowance of a claim in probate will be heard as an 
appeal from an action at law. In reviewing an action at law, an 
appellate court views the evidence in the light most favorable to 
the prevailing party. Jd. The judgment of the trial court in an 
action at law tried to the court without a jury has the effect of a 
jury verdict and will not be set aside unless clearly wrong. In re 
Estate of Krichau, | Neb. App. 398, 501 N.W.2d 722 (1992). 

(3,4] An appellate court reviews probate cases for error 
appearing on the record made in the county court. Jn re Estate 
of Potthoff, 6 Neb. App. 418, 573 N.W.2d 793 (1998). When 
reviewing an order for errors appearing on the record, the 
inquiry is whether the decision conforms to the law, is sup- 
ported by competent evidence, and is neither arbitrary, capri- 
cious, nor unreasonable. In re Estate of Kopecky, 6 Neb. App. 
500, 574 N.W.2d 549 (1998). 
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DISCUSSION 
Gratuitous Services by Family Members. 

[5-8] A claim for services rendered to a decedent may be 
allowed against his or her estate where the services have not 
been paid for and they were rendered under, and in conformity 
with, an agreement or contract that they would be paid for, 
whether the contract was express or implied, and, if implied, 
whether implied in fact or implied or created by law. 34 C.J.S. 
Executors and Administrators § 370 (1942). An express con- 
tract is not essential to allowance or recovery, since, in the 
absence of such express contract, the estate is liable where the 
services were rendered at the request of, or were voluntarily 
accepted by, the decedent with the expectation on the part of 
both the claimant and the decedent that proper and reasonable 
compensation would be paid. Jd. Compensation cannot be 
allowed for services which were performed gratuitously. Jd. 
Where a claimant and a decedent lived together in one house- 
hold and as members of one family, it is presumed that services 
rendered to each by the other were rendered gratuitously, and a 
promise to pay therefor will not be implied by law from the 
mere rendition of such services. Jd. at § 371. 

[9,10] When there is a family relationship between a dece- 
dent and a claimant seeking compensation for services rendered 
to the decedent, the claimant must rebut by competent evidence 
the presumption that the services were rendered gratuitously. Jn 
re Estate of Krueger, supra. See, also, Tracy v. Tracy, ante p. 
143, 581 N.W.2d 96 (1998). The presumption diminishes in 
direct proportion to the remoteness of the degree and nature of 
the family relationship and the character of the duties per- 
formed. In re Estate of Krueger, supra. The burden of proof is 
upon the claimant seeking compensation for services rendered 
during the life of the decedent to prove an agreement, express 
or implied, to pay for the services. Id. 


Relationship of Parties. 

Our analysis of this case must begin with the recognition that 
Rich and Jackson were not married. The evidence is uncontro- 
verted that Rich and Jackson were never married, that they 
never held themselves out to be married, and that they main- 
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tained separate finances throughout their many years together. 
However, Miller and Ancira argue that the relationship between 
Rich and Jackson was a quasi-family relationship and that it 
should be treated for purposes of the foregoing rules as a hus- 
band-wife relationship. Accordingly, Miller and Ancira contend 
that there is a presumption here that the services rendered by 
Rich were rendered gratuitously. We agree. 

[11] We believe that under the circumstances of this case, 
Rich and Jackson were in a family relationship for purposes of 
the presumption that services rendered by one family member 
to another family member are rendered gratuitously, even 
though they were not married. They lived together and main- 
tained a joint household for over 30 years. Rich and Jackson 
went shopping together, visited relatives together, and ate their 
meals together. Rich referred to Chapin as his niece, even 
though she was actually Jackson’s niece. Although Nebraska 
has never directly addressed whether a degree of legal kinship 
is necessary to invoke the “presumption of gratuitous services” 
rule, other jurisdictions have. See, e.g., Wells v. Goff, 361 Mo. 
1188, 239 S.W.2d 301 (1951) (where claim was resisted on 
ground that “family relation” existed, fact that parties lived 
together for 20 years even though they were not married was 
sufficient to show family relationship); Jn re Thompson's 
Estate, 297 Mich. 479, 298 N.W. 103 (1941) (rule that gratu- 
itous services are presumed between family members applies 
when family relationship actually existed, although there was 
neither consanguinity, affinity, nor adoption). 

Although the trial court did not expressly find that a family 
relationship existed between Rich and Jackson for purposes of 
the rule now being discussed, the evidence is capable of no 
other reasonable construction but that such a relationship 
existed for the purposes of that rule. Thus, the determinative 
issue is whether the trial court’s implicit finding that Rich over- 
came the presumption of gratuitous services was clearly wrong. 


Overcoming Presumption. 

[12-14] The presumption that services rendered are gratu- 
itous can be overcome by competent evidence. See, e.g., In re 
Estate of Krueger, 235 Neb. 518, 455 N.W.2d 809 (1990). 
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Statements made by a decedent during his or her lifetime that he 
or she would give a claimant an interest in the decedent’s prop- 
erty for services rendered by the claimant, while not indepen- 
dently enforceable, are admissible to rebut any presumption that 
the services were rendered gratuitously and permit recovery for 
the reasonable value of the services. See In re Estate of Baker, 
144 Neb. 797, 14 N.W.2d 585 (1944). The general rule is that if 
payment for services was to be made by a conveyance or devise 
of property by a decedent, but he or she refused or neglected to 
perform such in his or her lifetime and the amount to be paid 
was not agreed upon, then the person rendering the services is 
entitled to recover the reasonable value thereof. Jd. 

Rich testified that Jackson told him while he was taking care 
of her that she would like him to have the house as a way of 
paying him, because she did not have the money to pay him. 
Chapin testified that approximately 1 week before Jackson 
died, Jackson asked her to make sure that Rich received the 
house so that he would have a place to live in for the rest of his 
life, because she at least owed him that much. Rhoades, a friend 
of Rich and Jackson’s, testified that in a conversation approxi- 
mately 3 months before Jackson died, Jackson told her that 
“I’m gonna have to get a paper and get this filed to [sic] because 
if something happens to me, then [Rich is] gonna be left alone. 
He has nowhere to go and he’s got to have a place to stay.” This 
comment was made after Rhoades told Jackson that Rhoades 
had filed her will that day. Following the comment, Jackson 
asked Rhoades who her attorney was and how much the will 
had cost her. . 

When we view the competent evidence most favorably to 
Rich, it is clear that he presented sufficient evidence to over- 
come the presumption that he rendered services to Jackson gra- 
tuitously. It is equally clear by the comments that Jackson made 
to people during her lifetime that Jackson intended that Rich be 
repaid in some fashion for his many and varied services to her, 
including cooking, cleaning, and shopping, as well as medicat- 
ing, bathing, dressing, and chauffeuring her. Rich estimated the 
reasonable value of his services to be $300 a month for the last 
48 months of Jackson’s life. That rate is not challenged on 
appeal. We are not permitted to decide this case anew. The trial 
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court’s finding which allowed the claim in that amount was not 
clearly wrong. See In re Estate of Krichau, 1 Neb. App. 398, 
501 N.W.2d 722 (1992). The decision of the county court con- 
forms to the law, is supported by competent evidence, and is 
neither arbitrary, capricious, nor unreasonable. See In re Estate 
of Kopecky, 6 Neb. App. 500, 574 N.W.2d 549 (1998). 


CONCLUSION 

Rich and Jackson lived together as a family unit for over 30 
years. A family relationship existed. Any services rendered by 
Rich to Jackson are presumed in law to be gratuitous. However, 
in the instant case, we cannot say that the trial court’s implicit 
finding that Rich presented sufficient evidence to overcome this 
presumption was clearly wrong. As such, the trial court’s order 
awarding him $14,400 for personal services rendered to 
Jackson must be affirmed. Because any error in allowing Rich’s 
claims for contribution to the real estate was not argued, we do 


not consider it in this appeal. 
AFFIRMED. 
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

2. Search Warrants: Affidavits. Among the ways in which the reliability of an infor- 
mant may be established are by showing in the affidavit to obtain a search warrant 
that (1) the informant has given reliable information to police officers in the past, (2) 
the informant is a citizen informant, (3) the informant has made a statement that is 
against his or her penal interest, and (4) a police officer’s independent investigation 
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establishes the informant’s reliability or the reliability of the information the infor- 
mant has given. 

Constitutional Law: Search and Seizure: Warrantless Searches. It is a basic 
principle of Fourth Amendment law that searches and seizures inside a home with- 
out a warrant are presumptively unreasonable and that a search or seizure carried out 
without a warrant is per se unreasonable, unless the police can show that it falls 
within one of the carefully designated exceptions based on the presence of exigent 
circumstances. 

Search and Seizure: Warrants: Police Officers and Sheriffs. A police officer who 
has obtained neither an arrest warrant nor a search warrant cannot make a noncon- 
sensual and warrantless entry into a suspect’s home in the absence of exigent 
circumstances. 

Criminal Law: Words and Phrases. Exigent circumstances means an emergency 
situation requiring swift action to prevent imminent danger to life or serious damage 
to property, or to forestall the imminent escape of a suspect or destruction of 
evidence. 

Search Warrants: Probable Cause: Appeal and Error, In evaluating the validity 
of a search warrant, the duty of a reviewing court is to ensure that the magistrate issu- 
ing the warrant had a substantial basis for determining that probable cause existed. 
Probable Cause: Words and Phrases. Probable cause means a fair probability that 
contraband or evidence of a crime will be found. 

Search Warrants: Probable Cause. In evaluating the showing of probable cause 
necessary to support the issuance of a search warrant, only the probability, and not a 
ptima facie showing, of criminal activity is required. 

Search Warrants: Probable Cause: Controlled Substances. The odor of a con- 
trolled substance does not justify a warrantless search but can be probable cause for 
a search warrant. 

Search Warrants: Affidavits: Probable Cause. When an affidavit for a search war- 
fant contains lawfully obtained facts sufficient to establish probable cause, the fact 
that the affidavit also contains illegally obtained facts does not invalidate the warrant. 
Evidence. The independent source doctrine allows the admission of legally obtained 
evidence, notwithstanding the fact that the government had previously obtained ille- 
gal evidence, provided the lawful evidence was genuinely obtained independently of 
the illegal evidence. 

Search Warrants: Affidavits: Probable Cause. Although an affidavit to obtain a 
search warrant contains tainted information, it can still support a finding of probable 
cause if the tainted information is excised. 


Appeal from the District Court for Cheyenne County, JOHN 


D. Knapp, Judge, on appeal thereto from the County Court for 
Cheyenne County, C.G. WALLACE, Judge. Judgment of District 
Court affirmed. 
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MILLER-LERMAN, Chief Judge, and HANNON and Irwin, Judges. 


HANNON, Judge. 

A neighbor and a police officer smelled the odor of burning 
marijuana coming from the duplex of Stanley Beeken, Sr. 
(Beeken), and Stanley Beeken, Jr. This led to an investigation 
that resulted in Beeken and Beeken, Jr., both being convicted of 
possession of drug paraphernalia, in violation of Neb. Rev. Stat. 
§ 28-441 (Reissue 1995), an infraction, with the first offense 
penalty being a fine of not more than $100. Beeken, Jr., was 
also convicted of possession of less than 1 ounce of marijuana, 
second offense, in violation of Neb. Rev. Stat. § 28-416 
(Reissue 1995), the penalty for which is a fine of $200 and pos- 
sible imprisonment not to exceed 5 days. The Beekens allege 
that the county court erred in refusing to suppress evidence 
obtained by a search of their residence because the police offi- 
cer’s entry into the house before a warrant was applied for was 
neither a protective sweep nor justified by exigent circum- 
stances. The Beekens argue that the search warrant later 
obtained was a product of the illegal entry and not supported by 
probable cause. The Beekens allege that the district court erred 
in affirming the county court’s judgments and sentences. We 
conclude that even if the warrantless search was illegal, the 
police officer’s detection of the odor of burning marijuana was 
probable cause for a search warrant of the home and that under 
the independent source doctrine, the evidence seized pursuant 
to the warrant was admissible and sufficient to support the con- 
victions. We affirm. 


FACTUAL BACKGROUND 

On February 23, 1996, at approximately 4:17 p.m., Sgt. 
Dwight Pruss of the Sidney Police Department received an 
anonymous telephone call. The caller told Pruss her address, 
that she lived in a duplex, and that “there had been quite a bit of 
stop and go traffic [at the adjoining duplex] the last few days 
between the hours of 2:30 and 4:30... .” The caller stated that 
she smelled the odor of marijuana coming from a doorway 
shared by the two duplexes. 

Officer Keith A. Andrew of the Sidney Police Department 
testified that he was an experienced narcotics investigator. 
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Andrew testified in person, but his affidavit that was part of the 
application for the search warrant was introduced and used as 
evidence of the facts it contained. The court allowed Andrew to 
be cross-examined on the information in the affidavit. The par- 
ties treated the affidavit as part of Andrew’s direct testimony, 
and no error is assigned with regard to this procedure. 
Summarizing Andrew’s testimony is difficult unless the infor- 
mation in the affidavit is treated as part of his direct testimony, 
and we shall do so. 

On February 23, 1996, Andrew went to the address given by 
the caller. He found that a doorway connected the caller’s 
duplex with the adjoining duplex. Andrew did not smell any- 
thing coming from the duplex upon arrival. Andrew then 
knocked on the door of the duplex adjoining the caller’s duplex. 
Beeken answered the door, stepped outside at Andrew’s request, 
and closed the door behind him. Andrew could smell a strong 
odor of burning marijuana as the screen door shut behind 
Beeken. Andrew advised Beeken of the report received by the 
police department. He then asked Beeken if anyone had been 
smoking marijuana in the duplex. Andrew testified that Beeken 
replied “not to his knowledge” and told Andrew that he had just 
returned from work. Andrew advised Beeken that Andrew could 
presently smell the odor of burning marijuana and asked if he 
could search the duplex. Beeken stated he would have to check 
with his son, Beeken, Jr., and returned to the residence. A few 
minutes later, Beeken came out of the duplex, and Andrew 
again asked permission to search the residence. Beeken stated 
he could not give permission to search the residence until he 
contacted his “roommate.” Andrew then informed Beeken that 
if Andrew did not obtain consent to search, he intended to 
secure the occupants and contact the county attorney’s office to 
obtain a search warrant. Beeken said he would again attempt to 
call his roommate and returned inside the duplex. Andrew testi- 
fied that at that time, he thought someone was, or recently had 
been, smoking marijuana in the duplex. 

After Beeken went inside, Andrew heard what sounded like a 
door slamming and observed the shadow of someone running or 
moving very quickly to the back of the duplex. Andrew jumped 
off the porch, ran to the rear of the duplex, and observed a man 
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he knew as Zachary Rauner stuffing something into his pocket. 
Andrew testified that Rauner stated, “‘[I]t’s mine and I'll give 
it to you, I was leaving so nobody would get in trouble.’ ” 
Andrew patted Rauner down, found two marijuana pipes and a 
wooden case, and arrested Rauner. 

After arresting Rauner, Andrew began knocking on the door 
of the Beeken duplex. Andrew testified that he continued 
knocking but that no one answered the door for approximately 
5 minutes. When Beeken eventually answered the door, Andrew 
advised him that all occupants needed to exit the residence, as 
Andrew was securing the premises and attempting to obtain a 
search warrant. Beeken, Beeken, Jr., and Dennis Peters exited 
the duplex. Andrew stated that Beeken, Jr., and Peters both had 
very red eyes and that based on his training and experience, he 
believed they were under the influence of narcotics. The occu- 
pants of the duplex were “secured and patted down.’ The 
county attorney and deputy county attorney arrived and directed 
the police to “secure the premise and to meet them at their 
office for a search warrant affidavit.” 

Andrew and a Trooper Pleiss of the Nebraska State Patrol 
then performed a “protective sweep” to “make sure nobody else 
was inside the house continuing to destroy evidence as we were 
leaving to go get an affidavit completed.” Andrew testified that 
while he observed no persons inside the duplex, he did observe 
a “small silver colored roach clip, with suspected marijuana 
residue, in the upstairs bedroom to the southwest corner... .” 
The police did not seize any evidence in the sweep but used the 
discovery of the roach clip in the affidavit for the search warrant. 

An application and affidavit for a warrant to search the 
Beeken residence was prepared. That document is in evidence. 
Andrew testified that after obtaining a search warrant, the 
police searched the Beeken residence and seized a ceramic ash- 
tray, a small wooden bowl with a rolled-up baggie in it, a pipe 
bowl off a marijuana pipe, and a marijuana roach clip. The 
warrant was not introduced at either the motion to suppress 
hearing or the trial, but without objection, Andrew testified that 
he obtained a search warrant before entering the second time 
and searching the residence. The Beekens’ attorney argues that 
the search warrant was not validly issued but does not contend 
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that a warrant was not issued. We shall therefore assume that a 
search warrant was issued pursuant to the application and affi- 
davit that are in evidence. However, we shall consider whether 
the warrant should have been issued. 

Beeken and Beeken, Jr., filed identical motions to suppress 
any statements made or property seized. The Beekens alleged 
any property seized was obtained in violation of the “Fourth and 
Fourteenth and First Amendments to the United States Consti- 
tution, and the Constitution of the State of Nebraska.’ Both 
motions to suppress were overruled. 

The trial consisted of Andrew’s testimony and the introduc- 
tion of the above-described items seized during the search pur- 
suant to the warrant. The Beekens’ counsel preserved the objec- 
tion raised by the motions to suppress. A forensic drug chemist 
testified to establish the required presence of marijuana, and the 
sufficiency of proof in that respect is not questioned. The 
Beekens were convicted. The county court ordered Beeken, Jr., 
to pay a fine of $300 plus court costs and ordered Beeken to pay 
a fine of $100 plus court costs. The district court affirmed the 
county court’s orders, and the Beekens appeal to this court. 


ASSIGNMENTS OF ERROR 
The Beekens assign as error that the county court erred in 
overruling the motions to suppress and that the district court 
erred in affirming the county court’s judgments and sentences, 
because the facts contained in the affidavit for the search war- 
rant were insufficient to support a finding of probable cause. 


STANDARD OF REVIEW 

[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. State y. Merrill, 252 Neb. 510, 563 N.W.2d 340 (1997). 
In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. Chitty, 
253 Neb. 753, 571 N.W.2d 794 (1998). 
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In ruling on a motion to suppress, determinations of reason- 
able suspicion and probable cause are reviewed de novo, and an 
appellate court reviews the trial court’s findings of fact, giving 
due weight to the inferences drawn from those facts by the trial 
judge. State y. Chitty, supra. 

With respect to questions of law, an appellate court is obli- 
gated to reach a conclusion independent of the determinations 
reached by the trial court. State ex rel. Bellino v. Moore, 254 
Neb. 385, 576 N.W.2d 793 (1998); Hall v. Progress Pig, Inc., 
254 Neb. 150, 575 N.W.2d 369 (1998). 


ANALYSIS 
Application and Affidavit for Search Warrant. 

[2] The Beekens maintain the affidavit for the warrant was 
insufficient, because some of the facts contained therein were 
legally or factually irrelevant or illegally obtained. The affidavit 
contains statements about the neighbor’s telephone call that ini- 
tially caused the police to investigate the Beekens. The Beekens 
argue that the affidavit does not contain information to establish 
the neighbor’s reliability. The Beekens argue that the neighbor 
does not qualify as a citizen informant. The Nebraska Supreme 
Court has stated: 

Among the ways in which the reliability of an infor- 
mant may be established are by showing in the affidavit to 
obtain a search warrant that (1) the informant has given 
reliable information to police officers in the past [citation 
omitted]; (2) the informant is a citizen informant [citation 
omitted]; (3) the informant has made a statement that is 
against his or her penal interest [citation omitted]; and (4) 
a police officer’s independent investigation establishes the 
informant’s reliability or the reliability of the information 
the informant has given... . 

State v. Utterback, 240 Neb. 981, 988, 485 N.W.2d 760, 768 
(1992). 

We think the reliability of the neighbor informant is estab- 
lished in the warrant affidavit by more than one method. 
Although the informant would not give her name, the affidavit 
shows that she was a person who observed what she believed to 
be criminal activity and that she then openly informed the 
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police. The neighbor was a citizen informant. See State v. Duff, 
226 Neb. 567, 412 N.W.2d 843 (1987). The neighbor gave her 
address, thus establishing she lived in the same duplex as the 
persons whose conduct she was informing upon. It seems to us 
that in our society, a person is less likely to incorrectly accuse a 
neighbor of criminal activity than just any citizen. Furthermore, 
the affidavit shows the police went to the address given to them 
by the informant and smelled the same odor the Beekens’ neigh- 
bor reported. This satisfies the fourth method of establishing the 
informant’s reliability. More importantly, the information 
obtained, whatever its source, justified Andrew’s knocking on 
the Beekens’ door to inquire. At that point, the police had first- 
hand knowledge that a strong smell of burning marijuana was 
coming from the Beeken residence. In his affidavit, Andrew 
stated that his training and experience enabled him to detect the 
odor of marijuana. As explained later, the smell of fresh mari- 
juana smoke coming from a residence would justify a search 
warrant. Therefore, once Andrew lawfully smelled the mari- 
juana, the neighbor’s information is largely cumulative, and any 
weakness the neighbor’s information might have possessed 
becomes immaterial. In addition, the only uncorroborated fact 
disclosed by the informant in the affidavit was that there had 
been a lot of stop-and-go traffic for the past few days. 

The Beekens also argue that Rauner’s possession of drug 
paraphernalia provided no rational basis for a search inside the 
Beeken home. We agree this information would not justify the 
search, but it is clearly relevant information to strengthen the 
State’s request for a search warrant. In short, the apprehension 
of Rauner with the drug paraphernalia as he ran from the 
Beeken home tends to corroborate the neighbor’s information 
and the odor perceived by Andrew. 


Validity of Initial Entry. 

The Beekens maintain that “items” observed during a war- 
rantless entry were improperly used to obtain the warrant. In his 
affidavit, Andrew described the “protective sweep” that he and 
Pleiss made of the Beeken residence and stated that they 
observed, but did not remove, the roach clip in the upstairs bed- 
room. The Beekens do not identify the items, but we assume 
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they refer to the roach clip, because that is the only item men- 
tioned in the affidavit that was seen by the police. 

[3] The officers entered the residence, without a warrant, to 
secure the premises when the information they possessed would 
justify probable cause to believe an infraction was or had been 
committed, but no more. In its brief, even the State does not 
attempt to justify the entry as a protective sweep but seeks to 
justify it on the basis that it was necessary to prevent the 
destruction of evidence. 

It is a basic principle of fourth amendment law that 
searches and seizures inside a home without a warrant are 
presumptively unreasonable, and that a search or seizure 
carried out .. . without a warrant is per se unreasonable 
unless the police can show that it falls within one of the 
carefully designated exceptions based on the presence of 
“exigent circumstances.” 

State v. Weible, 211 Neb. 174, 179, 317 N.W.2d 920, 923 
(1982). See, State v. Resler, 209 Neb. 249, 306 N.W.2d 918 
(1981); State v. Patterson, 192 Neb. 308, 220 N.W.2d 235 
(1974). Andrew’s claim that the entry was a protective sweep to 
look for persons inside is unjustified, because there was no indi- 
cation that the persons in the house were or had been violent. 


Exigent Circumstances. 

[4,5] We next consider whether exigent circumstances existed 
to justify the officers’ initial warrantless entry into the residence. 
A police officer who has obtained neither an arrest warrant nor 
a search warrant cannot make a nonconsensual and warrantless 
entry into a suspect’s home in the absence of exigent circum- 
stances. State v. Plant, 236 Neb. 317, 461 N.W.2d 253 (1990); 
State v. Valdez, 5 Neb. App. 506, 562 N.W.2d 64 (1997). The 
Nebraska Supreme Court has defined exigent circumstances to 
mean “ ‘an emergency situation requiring swift action to prevent 
imminent danger to life or serious damage to property, or to 
forestall the imminent escape of a suspect or destruction of evi- 
dence.” (Emphasis supplied.) State v. Hert, 220 Neb. 447, 451, 
370 N.W.2d 166, 170 (1985). The burden is on the State to 
demonstrate exigent circumstances that overcome the presump- 
tion of unreasonableness that attaches to all warrantless home 
entries. Id. 
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The Beekens argue that “[t]he mere fact that persons are 
inside with evidence of a destructible nature is no basis for a 
warrantless search.” Brief for appellants at 17. However, the 
Nebraska Supreme Court has recognized that the destruction of 
evidence may be an exigent circumstance. See, State v. Monzu, 
227 Neb. 902, 420 N.W.2d 726 (1988) (refusing to determine 
whether probability of narcotics’ being destroyed constitutes 
exceptional circumstance allowing warrantless search because 
State cited no objective facts which would have led police offi- 
cer to determine narcotics were present and being destroyed); 
State v. Bishop, 224 Neb. 522, 399 N.W.2d 271 (1987) (reiter- 
ating rule that warrantless entry is valid if police officer enters 
under exigent circumstances such as hot pursuit or imminent 
destruction of evidence); State v. Weible, supra (listing destruc- 
tion of evidence as exigent circumstance); State v. Resler, supra 
(stating that exigent circumstances exist when evidence is 
located in place or under such conditions that it is likely to be 
destroyed while warrant is sought); State v. Patterson, supra 
(stating that exigent circumstances exist where information in 
possession of police leads to conclusion that felony is being 
committed in residence and there is great likelihood that evi- 
dence will be destroyed or removed before warrant can be 
obtained). 

Under certain circumstances, the preservation of evidence 
can be an exigent circumstance. But when the only three per- 
sons known to have been in the house (after a fourth had left the 
house on his own) exited immediately upon the officer’s request 
and the entry was not made until the county attorney was noti- 
fied and arrived some time later, a claim that the entry was 
made to preserve evidence is at least subject to question. 

Furthermore, the only offenses the officers had probable 
cause to believe were being committed in the house at the time 
of the entry were infractions, which are punishable by a fine of 
not more than $100. See, § 28-416(13)(a); § 28-441; Neb. Rev. 
Stat. § 29-436 (Reissue 1995). In Welsh v. Wisconsin, 466 U.S. 
740, 104 S. Ct. 2091, 80 L. Ed. 2d 732 (1984), a man accused 
of an offense similarly classified by Wisconsin law was deter- 
mined to have been illegally arrested in his home upon the 
claim of police that they needed to do so to preserve evidence. 
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It is difficult to read Welsh without concluding that exigent cir- 
cumstances cannot exist when the police have only probable 
cause to believe an infraction has been committed. The Welsh 
Court thought that the offense of driving under the influence, 
which the police had probable cause to believe the defendant 
committed, should have been subject to a greater penalty but 
concluded that the Court was bound by the fact Wisconsin law 
provided only a $200 fine for that crime (first offense), The 
Court concluded that a warrantless entry by police to preserve 
evidence was not justified when faced with a noncriminal, civil 
forfeiture offense. The penalty for the offense in the case at 
hand is quite similar. We therefore conclude that the entry into 
the Beeken residence to prevent the destruction of evidence 
before the warrant was issued was even more questionable. 
However, for the reasons discussed below, we conclude that we 
need not decide the validity of the sweep through the home 
which the officers made without the warrant. 


Validity of Search Warrant. 

[6-8] “In evaluating the validity of a search warrant, the duty 
of a reviewing court is to ensure that the magistrate issuing the 
warrant had a substantial basis for determining that probable 
cause existed.” State v. Swift, 251 Neb. 204, 208, 556 N.W.2d 
243, 247 (1996). “Probable cause means a fair probability that 
contraband or evidence of a crime will be found.” Jd. “In eval- 
uating the showing of probable cause necessary to support the 
issuance of a search warrant, only the probability, and not a 
prima facie showing, of criminal activity is required.” Id. 

The affidavit used to obtain the warrant contains essentially 
the same facts as summarized above. The significant and con- 
trolling fact is that Andrew legally knocked on the Beekens’ 
front door and that in the course of that conduct, he “detected 
the strong odor of burning marijuana.” The weight of such evi- 
dence toward probable cause has been frequently litigated: 

One type of case is that in which the officer relies pri- 
marily upon his sense of smell in concluding that an ille- 
gal substance is present. At least since the Supreme Court 
decision in Johnson v. United States, it has been clear that 
probable cause may be established in this fashion. . . . 
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. .. In Johnson the odor which was distinctive to the 
agents experienced in narcotics enforcement was that of 
burning opium. 

Most of the recent cases have dealt with marijuana. It 
appears to be generally accepted that the smell of mari- 
juana in its raw form or when burning is sufficiently dis- 
tinctive to come within the rule of the Johnson case. 

2 Wayne R. LaFave, Search and Seizure, a Treatise on the 
Fourth Amendment, § 3.6(b) at 290 (3d ed. 1996). 

The affidavit establishes that Andrew was an experienced 
police officer, who had been assigned to the Western Nebraska 
Intelligence and Narcotics Group for 2 years and who could 
detect the odor of burning marijuana. In this case, Andrew’s 
firsthand information was enough for probable cause under 
Johnson v. United States, 333 U.S. 10, 68 S. Ct. 367, 92 L. Ed. 
436 (1948). The information supplied by the neighbor, Rauner’s 
flight, his apprehension, and the discovery of drug parapherna- 
lia upon him after Andrew told Beeken he smelled the odor of 
burning marijuana adds strength to Andrew’s observation of 
burning marijuana, but such additional information is not 
necessary. 

[9] Counsel for the Beekens cites People v Hilber, 403 Mich. 
312, 269 N.W.2d 159 (1978). That case is inapplicable because 
it involves a warrantless search of a motor vehicle. Johnson, 
supra, clearly stands for the proposition that the smell of a con- 
trolled substance does not justify a warrantless search but can be 
probable cause for a search warrant. We thus recognize that the 
smell of burning marijuana by a qualified person would not jus- 
tify a search without a warrant but that it can be probable cause 
to obtain a warrant. The affidavit establishes probable cause. 


Illegal Entry’s Effect on Validity of Warrant. 

[10] The affidavit for the warrant contained information 
about the possibly illegal entry and recited the fact that the 
roach clip had been observed during that entry. Beekens’ coun- 
sel argues the fact that the item observed during the entry was 
used in the affidavit to obtain the warrant makes the warrant 
invalid. Based on State v. Guilbeault, 214 Neb. 904, 336 N.W.2d 
593 (1983), when an affidavit for a search warrant contains law- 
fully obtained facts sufficient to establish probable cause, the 
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fact that the affidavit also contains illegally obtained facts does 
not invalidate the warrant. This was clearly the rule until 
Murray vy. United States, 487 U.S. 533, 108 S. Ct. 2529, 101 L. 
Ed. 2d 472 (1988), but we must consider whether Murray 
changed this rule. 

[11] In Murray, the Court recognized that the exclusionary 
rule prohibits the introduction of evidence, both tangible and 
intangible, that is, the product of, or otherwise acquired as an 
indirect result of, an illegal search up to the point at which the 
connection with the effect of the unlawful search dissipates. 
The Murray Court recognized that the independent source doc- 
trine allows the admission of legally obtained evidence, 
notwithstanding the fact that the government had previously 
obtained illegal evidence, provided the lawful evidence was 
genuinely obtained independently of the illegal evidence. The 
Court stated: 

The ultimate question, therefore, is whether the search 
pursuant to warrant was in fact a genuinely independent 
source of the information and tangible evidence at issue 
here. This would not have been the case if the agents’ deci- 
sion to seek the warrant was prompted by what they had 
seen during the initial entry, or if information obtained 
during that entry was presented to the Magistrate and 
affected his decision to issue the warrant. 

(Emphasis supplied.) 487 U.S. at 542. This decision was recog- 
nized and applied in State v. Jurgens, 235 Neb. 103, 454 
N.W.2d 280 (1990). 

In both Murray and Jurgens, the question was whether the 
agent’s decision to obtain a warrant was prompted by the initial 
illegal entry. Both courts concluded that they could not deter- 
mine whether the illegal search had any effect in producing the 
warrant and returned the case to the trial court for a determina- 
tion of that question. In the case at hand, we are concerned with 
questions raised by the emphasized sentence in the last quote, 
that is, whether because information obtained during an entry 
which is possibly illegal was included in the affidavit for the 
warrant makes the evidence obtained by the warrant indepen- 
dent of the illegal entry because there is no evidence to estab- 
lish the issuing magistrate was not affected. 


STATE v. BEEKEN 451 
Cite as 7 Neb. App. 438 


[12] We can find no post-Murray Nebraska cases which con- 
sider the question and only three federal cases that consider this 
issue after Murray was decided. They are: U.S. v. Restrepo, 966 
F.2d 964 (Sth Cir. 1992), cert. denied 506 U.S. 1049, 113 S. Ct. 
968, 122 L. Ed. 2d 124 (1993); U.S. v. Herrold, 962 F.2d 1131 
(3d Cir. 1992), cert. denied 506 U.S. 958, 113 S. Ct. 421, 121 
L. Ed. 2d 344; and U.S. v. Gillenwaters, 890 F.2d 679 (4th Cir. 
1989). In all three cases, the affidavit used to obtain the warrant 
contained information obtained by an illegal search. In 
Gillenwaters, the district court concluded that although an affi- 
davit contains tainted information, it could still support a find- 
ing of probable cause if the tainted information is excised. The 
Fourth Circuit ignored the above-emphasized sentence from 
Murray, supra, and stated the district court’s action comported 
with the admonition in Murray that “while the government 
should not profit from its illegal activity, neither should it be 
placed in a worse position than it would otherwise have occu- 
pied.” 487 U.S. at 542. In Herrold, supra, and Restrepo, supra, 
the trial courts had followed the literal meaning of the above- 
quoted sentence and suppressed the evidence because the war- 
rants contained illegal evidence. In Herrold, supra, the Third 
Circuit reviewed Murray and observed, among other things, 
that the only way the government could prove that the tainted 
information did not affect the issuing magistrate’s decision 
would be to produce the issuing judge as a witness. The court 
concluded the government need only prove that a neutral mag- 
istrate would have issued the warrant based on the untainted 
information in the affidavit. In Restrepo, 966 F.2d at 969, the 
district court similarly interpreted Murray, and the Fifth Circuit 
acknowledged that interpretation was “facially consistent with 
Justice Scalia’s statement in Murray.’ The Fifth Circuit 
reversed the district court’s ruling on that point, saying: 

Nothing in Murray—other than perhaps the unfortunate 
sentence fragment in dispute here—indicates that the 
Supreme Court intended to reject the prevailing Franks- 
inspired rules. The relevant phrase (“affected his decision 
to issue the warrant’”’), almost certainly was simply a para- 
phrase—albeit a confusing one when considered noncon- 
textually—of the approach long sanctioned in the circuits. 
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966 F.2d at 970. The Restrepo court stated that in all such cases, 
the trial court “should consider whether the warrant affidavit, 
once purged of tainted facts and conclusions, contains sufficient 
evidence to constitute probable cause for issuance of the war- 
rant.” Id. 

In the case at hand, the information obtained before the 
search warrant was served, that is, the existence of the roach 
clip in an upstairs bedroom, was so insignificant and so unnec- 
essary to establish probable cause that it is clear the warrant 
would have been issued absent such information. Since the evi- 
dence clearly and undisputedly shows the police had deter- 
mined to apply for a warrant before the entry and that the entry 
was made, there is no other issue to address, as recognized by 
Murray. The discovery of the roach clip clearly is not the cause 
of the issuance of the search warrant. Accordingly, we find the 
trial court correctly denied the Beekens’ motions to suppress, 
and we affirm the trial court’s judgments and sentences. 

AFFIRMED. 


BOUNMY LOUNNAPHANH, APPELLEE, V. MONFORT, INC., APPELLANT. 
583 N.W. 2d 783 


Filed August 4, 1998. No. A-97-1070. 


1. Workers’ Compensation: Appeal and Error. A judgment, order, or award of the 
Workers’ Compensation Court may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or in excess of its powers; (2) 
the judgment, order, or award was procured by fraud; (3) there is not sufficient com- 
petent evidence in the record to warrant the making of the judgment, order, or award; 
or (4) the findings of fact by the compensation court do not support the order or 
award. 

2. Workers’ Compensation: Judgments: Appeal and Error. An appellate court is 
obligated in workers’ compensation cases to make its own determinations as to ques- 
tions of law. 

3. Workers’ Compensation: Appeal and Error. Findings of fact made by a Workers’ 
Compensation Court after review have the same force and effect as a jury verdict and 
will not be set aside unless clearly erroneous. 

4. Workers’ Compensation: Proof: Expert Witnesses. In a workers’ compensation 
case, the worker has the burden to prove the causal relationship between the injury, 
the employment, and the disability, and unless the injury is objective and plainly 


LOUNNAPHANH v. MONFORT, INC. 453 
Cite as 7 Neb. App. 452 


apparent, the worker must present legally competent medical testimony regarding 
that causal relationship. 

5. Workers’ Compensation: Records: Proof. In a workers’ compensation case, the 
medical history contained in medical records does not establish causation. 


6. _._:___:__. In a workers’ compensation case, a note in a doctor’s record, 
alone, can, if otherwise sufficient, support a finding of causation. 
Vane AS : . In a workers’ compensation case, the meaning of the words in a 


medical record can be interpreted in their larger context and not read literally. 

8. Workers’ Compensation: Witnesses. The Workers’ Compensation Court, as the 
trier of fact, is the sole judge of the credibility of witnesses and the weight to be given 
their testimony. 

9. Workers’ Compensation: Expert Witnesses. The Workers’ Compensation Court 
may determine which, if any, of the expert witnesses to believe. 

10. Workers’ Compensation: Expert Witnesses: Appeal and Error. When the record 
in a workers’ compensation case presents conflicting expert testimony, the appellate 
court will not substitute its judgment for that of the compensation court. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Richard R. Endacott, of Knudsen, Berkheimer, Richardson, 
Endacott & Routh, for appellant. 


Rod Rehm for appellee. 
HANNON, IRWIN, and INBopy, Judges. 


HANNON, Judge. 

In this workers’ compensation case, the trial court awarded 
the plaintiff, Bounmy Lounnaphanh, permanent total disability 
for a back injury. The defendant, Monfort, Inc., appealed to the 
Worker’s Compensation Court review panel and then to this 
court, alleging that the only medical evidence offered by 
Lounnaphanh to prove that his condition was caused by a work- 
related accident while employed by Monfort, that is, the records 
of several doctors that treated him, is insufficient as a matter of 
law to support the trial judge’s findings. Monfort also alleges 
that the trial court erred in finding Lounnaphanh was totally and 
permanently disabled, because the evidence shows he could be 
competitively employed if he took English as a Second Lan- 
guage (ESL) courses. We conclude that the medical records 
contain opinions of the treating doctors sufficient to support the 
trial judge’s findings on causation and that because there is con- 
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flicting evidence on whether Lounnaphanh is employable in 
view of his constant pain, his inability to speak English, and his 
inability to learn English, we cannot say the trial judge was 
clearly wrong. We therefore affirm. 

We note the trial judge mentioned certain parts of the medi- 
cal record in her analysis of the evidence but concluded that 
“[b]ased on the totality of the medical evidence presented, the 
Court finds the plaintiff has sustained” his burden on causation. 
The review panel concluded much the same thing. We do not 
assume the trial judge or the review panel based its opinion on 
just the items discussed in the opinion. The medical evidence is 
too voluminous to summarize, let alone to discuss as to the sig- 
nificance of all the evidence relevant to the issue of causation. 


SUMMARY OF EVIDENCE 

At trial on November 6, 1996, Lounnaphanh was 48. 
Lounnaphanh was born in Laos, has only a fifth grade educa- 
tion, and does not speak English. Not only did Lounnaphanh 
use an interpreter to testify in court, he needed an interpreter to 
converse with the doctors who treated him. 

Lounnaphanh testified that he was a soldier for several years 
and a refugee in Thailand for 10 years and that he then came to 
the United States. Lounnaphanh went to work for Monfort in 
Grand Island, Nebraska. As a meat trimmer, his job was to cut 
fat from the area of the heart and put it in a box, and when 50 
or 60 pounds of fat accumulated, he would throw the fat away. 
In November 1992, Lounnaphanh was emptying a box when he 
felt a sharp pain. Through a demonstration and with the aid of 
the interpreter, Lounnaphanh related that he would hold the box 
of fat with both hands in front of himself. He would lift up the 
box, twist his body to one side, and throw the contents out. 
While in this process on November 16, Lounnaphanh felt a 
sharp pain while twisting his body to one side, and his back then 
started hurting. Lounnaphanh told his supervisor and was sent 
to the infirmary, where a nurse put a heating pad on his back. 
Lounnaphanh testified he had pain in his back and his left leg 
but that he did not have any such pain before he was injured. On 
February 14, 1994, Lounnaphanh’s back was operated on, but 
the surgery did not make his back feel better. Lounnaphanh 
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tried to return to work in the summer of 1994, but was able to 
work for only 2 or 3 weeks. Lounnaphanh has not worked since 
July 1994, when he obtained a note from Dr. Joseph O’Hara 
stating that he should not work permanently. 

Lounnaphanh continues to see Dr. Gordon Hrnicek for pain 
but is given only a drug prescription. Lounnaphanh takes six or 
eight pills per day. He takes two pills before he goes to sleep 
and sleeps for 3 or 4 hours before the pain wakes him up. 
Lounnaphanh then takes more pills. Lounnaphanh testified he 
takes pain pills every 3 or 4 hours during the day. Lounnaphanh 
stated the pills help his pain “a little” but that his back still 
hurts. Lounnaphanh must take food before he takes the pills or 
his stomach hurts. The pills make Lounnaphanh drowsy, and he 
then cannot drive. Lounnaphanh is not able to help around the 
house or yard, but he has gone to the store with his wife and car- 
ried a grocery bag weighing 3 or 4 pounds. At the time of trial, 
Lounnaphanh was taking more medicine than he did in April 
1995. Lounnaphanh can sit for only 10 to 15 minutes without 
pain. The pain is from his shoulder down his back to his calves. 
Lounnaphanh testified the pain used to be in only one leg and 
that he now feels pain in both legs, but that the left leg hurts the 
most. Lounnaphanh stated his whole leg feels numb and tingly 
and that he has to take naps during the day because of the pain. 

After Lounnaphanh stopped working for Monfort, he tried to 
learn English. Lounnaphanh went to the doctor because he had 
pain while going to school, and the doctor excused him from 
attending school. Lounnaphanh testified he wants to learn 
English, but that he cannot because his back hurts when he sits. 
During cross-examination, Lounnaphanh demonstrated how far 
he could bend forward and how far he could twist his shoulders. 


Medical Evidence on Causation. 

The evidence contains a “Claimant’s Report,” dated Decem- 
ber 19, 1992, reporting a work-related incident on November 16 
and stating Lounnaphanh saw Hrnicek, his family physician, on 
November 23. Over the next few years, Lounnaphanh was sent 
to several medical specialists and physical therapists. On 
February 14, 1994, O’Hara performed a hemilaminectomy with 
disk excision on Lounnaphanh. The only medical evidence to 
establish that the November 16, 1992, accident caused 
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Lounnaphanh’s back condition is contained in the several med- 
ical records introduced at trial. We will summarize these 
records. 

The court received Hrnicek’s office notes, which show that 
on November 9, 1992, he saw Lounnaphanh for a cough. On 
November 23, handwritten notes state, “Acute L low back pain 
x 6 mos. ... very tender SI jt... . Because of + TB x ray. 
.. RTC 12/14. Records copied & to Monfort.” Hrnicek’s notes 
contain more than 100 entries concerning Lounnaphanh and his 
complaints. The last visit recorded occurred on July 16, 1996, 
when Lounnaphanh received more refills of pain medication. 
The record contains many complaints of pain and shows 
Hrnicek wrote Lounnaphanh many prescriptions for Darvocet 
and other pain relievers. These notes do not contain any opinion 
as to causation. 

Hrnicek’s files contain a letter dated December 3, 1992, to 
another doctor in regard to a positive test for tuberculosis. In 
that letter, Hrnicek states he can attest that Lounnaphanh has 
been quite healthy over the last 3 years, with negative chest 
x rays. At the end of the letter, Hrnicek states Lounnaphanh has 
“an acute low back strain which has started to cause some sci- 
atic pain.” In a letter to Lounnaphanh, Hrnicek told him his liver 
enzymes were mildly elevated and that Hrnicek hopes 
Lounnaphanh is successful in seeing one of the doctors about 
his back. 

The record contains copies of three notes on prescription 
notepaper from Hrnicek to an unknown addressee, presumably 
Monfort, concerning Lounnaphanh. One note, dated November 
23, 1992, states, “Above may return to work 11/30/92. Dx: 
acute low back strain.” Another such note, dated December 18, 
1992, states, “Above may return to light duty 12/21/92.” A note 
dated January 18, 1993, states, “Back is not improved. He needs 
to see an orthopedist please.” A similar, but typed, note dated 
April 1, 1995, and addressed “To Whom It May Concern:” 
states that Lounnaphanh should not participate in physical ther- 
apy classes from March 7, 1995, and that he is unable to exer- 
cise or sit for extended periods of time due to pain. 

Hrnicek’s file also contains three “Doctor’s Slips,” which are 
forms with spaces to identify the company, the employee, the 
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date of the injury, the patient’s problem, the diagnosis, whether 
the complaint is occupational or nonoccupational, and the doc- 
tor’s order regarding duty restriction or hospitalization. 
Hrnicek’s file contains three such forms from Hrnicek to 
Monfort with Lounnaphanh listed as the employee concemed. 
Each form lists the date of the injury as November 16, 1992; 
shows Lounnaphanh has back problems; and contains a diagno- 
sis of either chronic back strain, acute low back strain, or “acute 
LBS.” On each slip, the prepared boxes were marked so as to 
clearly indicate Lounnaphanh’s back complaint was occupa- 
tional rather than nonoccupational. The form ends with a line 
for the doctor’s signature, and initials appearing to be Hrnicek’s 
appear on that line on each form. Russell Albee, the head of 
Monfort health service, identified the form dated January 18, 
1993, as being a doctor’s slip that Monfort uses to make 
decisions about work restrictions and workers’ compensation 
benefits. 

The record contains a letter dated June 14, 1993, from Dr. 
Lyal G. Leibrock to Dr. Ramon R. Salumbides. Leibrock, an 
associate professor of adult neurological surgery at the 
University of Nebraska Medical Center, first gives a short med- 
ical history for Lounnaphanh and then states, “My impression 
was that [Lounnaphanh] injured his back while at work lifting a 
box in November 1992.” Leibrock then relates the history of 
treatments given to Lounnaphanh by his family physician, the 
studies made, and the symptoms of pain related by 
Lounnaphanh. Leibrock states the diagnostic studies “have 
demonstrated a left LS radiculopathy on physiologic studies . . 
. . [TJhere is a rather significant disc to the left side at the L1/2 
....” Leibrock describes the examinations and tests performed 
by him and others and then states that in his opinion this is a 
very difficult case and 

I do not know whether to recommend a surgical 
approach. . . . I think the best I could recommend would 
be to do a cervical MRI scan, a brain MRI scan, maker 
[sic] certain there is not something more central or more 
cortical that could be causing this total left hemicorpus 
problem and then there is always the question of this being 
a [workers’] comp type injury. I don’t know what to make 
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of that, and it’s very difficult for me to do that through the 
interpreter. I, therefore, would do the test{s] that I have 
recommended and then if nothing else is found . . . if I 
took out this disc on the left between L1/ and 2 it certainly 
may not resolve all of his problems. 

Dr. Balachandran Wariyar’s notes contain the following his- 
tory dated December 12, 1992: “Lounnaphanh . . . on or about 
11-16-92 while lifting a box, apparently hurt his lower back and 
since then has been bothered with pain in the left hip region, the 
back and down into the top of the left thigh.” After a description 
of the examinations and tests performed, the notes state: 
“Clinical impression: 1) Left L3-4 radiculopathy symptomatic 
to a herniated disc.” Wariyar’s November 16, 1994, medical 
report contains the following medical history: 

[O}n 11/16/92 after he had lifted a box, started to hurt in 
his lower back and following that, has had increasing 
problems in his left hip, back, and to the thigh... . 
[S]ubsequently saw Dr. O’ Hara who did a laminectomy on 
February 14, 1994. . . . He’s currently on Prednisone, 
Indocin, and Propoxyphene-N 100. 
The report lists the examinations performed and then states: 
“CLINICAL IMPRESSION: 1. Failed back syndrome, status 
post lumbar laminectomy. 2. Cervical muscle strain with docu- 
mented evidence of bulging disc at the lower cervical disc 
spaces. 3. The left hemianesthesia from the face down to the toe 
cannot be explained on anatomical basis.” 

In a letter to Hrnicek, dated March 30, 1995, Wariyar states, 
“In brief, [Lounnaphanh] sustained a work related injury to his 
lower back and, on February 14, 1994, he had a lumbar laminec- 
tomy done... .” Wariyar also states, “Clinically, we have a male 
who is a failed back syndrome with continuing left radicular 
pain... and evidence of a left carpal tunnel syndrome.” 

In a letter to Gordon Hauptman, a lawyer, O’ Hara described 
Lounnaphanh’s history, O’ Hara’s examination of Lounnaphanh, 
and the unsuccessful laminectomy performed on Lounnaphanh. 
O’ Hara opined Lounnaphanh had reached maximum orthopedic 
benefit, that he had a 10-percent impairment of the lumbar 
spine, and that he was completely disabled from doing any work 
involving repetitive lifting, bending, or stooping. O’ Hara then 
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stated he would anticipate the need for future intermittent med- 
ication and physical therapy, but that he could not opine with a 
reasonable degree of medical certainty the cost thereof. 

O’Hara’s file contained two “Doctor’s Slips” signed by 
O’ Hara, using the same form as used by Hmicek and described 
above. Both forms are addressed to Monfort and are dated 
“Dec. 6 [1993]” and “7-29-94.” Lounnaphanh is listed as the 
patient, the date of injury is listed as “11-16-92,” and the prob- 
lem is listed as “Re/Back{.] Herniated L2L3 lumbar discf{.] 
Degenerative lumbar disc L4L5” on one and “‘Re/ Back” on the 
other. One form states the diagnosis as “[l]Jumber disc syn- 
drome” and the other form states, “Degenerative lumbar disc 
disease.” On both slips, the prepared boxes are marked to show 
the complaint is occupational rather than nonoccupational. The 
1993 form states Lounnaphanh is unable to return to work for 
14 days. The 1994 form states Lounnaphanh’s injury is 
“permanent.” 

A report by O’ Hara states, “The patient is a Laotian gentle- 
man who injured his back while working for Monfort in 1992. 
Subsequent evaluation revealed the patient had a herniated disk 
at L1-2 on the left and also LS-S1 on the left side.” The report 
also states that conservative treatment was unsuccessful and 
thus a laminectomy and disk excision at L1-2 and L5-S1 were 
performed. 

On April 20, 1993, Salumbides, of the Mid-America 
Neurosurgery Clinic, P.C., reported his findings to Dr. William 
Suleiman. Salumbides’ report is remarkable in that he relates a 
different history. Salumbides states Lounnaphanh says he had 
been having left lower lumbar pain since June 1992 and that 
Lounnaphanh attributes his condition to lifting boxes while at 
work, but that by November 1992 the pain had become pro- 
gressively more severe. Salumbides describes the history he 
reviewed, his examination, and his “Impression.” Salumbides 
States Lounnaphanh’s symptoms seem to be arising from either 
the S1 or “the L5 root” and that the pattern of radiculopathy 
suggests these two levels rather than L1-2. Salumbides states he 
is not sure the L1-2 disk would need surgical decompres- 
sion. Lounnaphanh decided against surgery. In July 1993, 
Salumbides stated he had nothing further to offer Lounnaphanh 
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except physical therapy and nonsteroidal anti-inflammatory 
medications. 


Extent of Disability. 

The second issue is the extent of Lounnaphanh’s disability in 
view of his illiteracy, his pain, the possibility of his learning to 
speak and write English, and other factors relevant to his 
employability. Some of the following evidence is also relevant 
to the causation issue. We remind the reader that much of the 
above evidence is relevant to the extent of disability issue. We 
have classified the evidence according to the issue to which 
it has the most significance. 

In an outpatient clinic note from Madonna Rehabilitation 
Hospital, dated September 14, 1995, Dr. David Diamant opined 
that many of Lounnaphanh’s signs of nonorganicity indicated 
that there may be elements of symptom magnification; that 
Diamant had nothing left to offer Lounnaphanh; that Diamant’s 
initial impairment rating of 10 percent was appropriate based 
upon radiculopathy; that Lounnaphanh could be employed; and 
that perhaps if Lounnaphanh could participate in a valid func- 
tional capacity assessment, then permanent work restrictions 
could be established, but that otherwise, any restrictions given 
would be subjective. In a letter dated September 27, Diamant 
opined that based on two previous functional capacity evalua- 
tions, Lounnaphanh should not be involved in jobs requiring 
crouching and kneeling; that he could occasionally climb stairs, 
bend, or squat, and occasionally carry up to 84 pounds and fre- 
quently push up to 10 pounds; and that he can lift up to 10 
pounds to chair or desk height and use his hands for simple and 
firm grasping as well as fine manipulation. On November 2, 
Diamant opined Lounnaphanh had reached maximal medical 
improvement. 

The court received a report from Excel Rehabilitation, Inc., 
dated October 8, 1996, and addressed to defense counsel. The 
letter reports on an “Isostation B200” test that Randy Presler, a 
physical therapist, performed on Lounnaphanh on October 7. 
Presler reported that in taking part of the test, Lounnaphanh’s 
lack of full effort produced “submaximal” findings and that the 
test results were inconclusive and inconsistent. Presler was also 
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called as a witness and testified that he was familiar with the 
B200, a computerized testing device to document the back and 
how it works. The machine somewhat resembles a backpack 
and is secured to the back, hips, thighs, and trunk of the patient 
and measures the patient’s movements. Presler uses the 
machine in evaluating the patient’s range of motion, movement, 
and strength. Presler performed the test on Lounnaphanh and 
described giving the test to Lounnaphanh and Lounnaphanh’s 
actions during the test. Presler opined the results were inconsis- 
tent with Lounnaphanh’s described condition and _ that 
Lounnaphanh was exaggerating his limitations. 

Karen L. Stricklett, a rehabilitation consultant, also testified. 
Lounnaphanh was referred to her in October 1994 for vocational 
rehabilitation services, and she worked with him until April 
1995. Stricklett enrolled Lounnaphanh in ESL classes and a 
physical conditioning program. Stricklett opined Lounnaphanh 
would be a candidate for vocational rehabilitation services. 
Stricklett was of the opinion that Lounnaphanh should have 
continued with ESL classes instead of quitting them. Stricklett 
stated she felt Lounnaphanh had the capacity to be a cashier, 
salesperson, desk clerk, night auditor, delivery person, or a lim- 
ited-function security guard. She also stated her opinion regard- 
ing Lounnaphanh’s decrease in loss of earning capacity if he 
attained one of these positions as opposed to being placed on 
total disability. 

The court received exhibit 10, an exhaustive loss of earning 
capacity analysis by Stricklett & Associates, Inc., dated 
September 30, 1996. Stricklett concludes that based upon the 
opinions of O’Hara, Lounnaphanh would be employable but 
that, with a reasonable degree of vocational certainty, he would 
have sustained a loss of earning capacity of 20 percent. 
However, if consideration is given to Diamant’s opinions, the 
loss of earning capacity would be 100 percent but not perma- 
nent, because Lounnaphanh would be able to return to work 
once he had improved his English skills. In an update, 
Stricklett’s analysis is expanded to conclude that if 
Lounnaphanh successfully completed the advanced. ESL 
course, he would be employable, but that his loss of earning 
capacity would be approximately 60 percent. 
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Both sides offered other evaluation letters and reports con- 
taining opinions by vocational experts on the extent of 
Lounnaphanh’s injury from an economic point of view, his 
prospects for rehabilitation, and his loss of earning capacity. 

In a letter dated September 30, 1994, Kurt McCallum, a reg- 
istered physical therapist, reported on his examination and 
opined Lounnaphanh would benefit most from participation in 
pain management techniques. On March 27, 1997, McCallum 
updated his opinion and recommended Lounnaphanh be given 
instruction on proper lifting techniques, limits on the weight he 
could lift, a conditioning program, limits on activities which 
require a stooped or crouched position, and entry into a pain 
management program. 

The court received a functional capacity evaluation dated 
May 15, 1996, from Lincoln Orthopedic Physical Therapy, P.C. 
The results indicated Lounnaphanh would be classified in the 
“{s]edentary” work category, but that the results of the evalua- 
tion may not be his maximum functional ability due to “a num- 
ber of failed validity.’ The report is stated in terms of what 
Lounnaphanh can or cannot do and does not give a percentage 
capacity rating. 

On June 14, 1996, Dr. Kip Burkman reviewed Lounnaphanh’s 
history and apparently all of the reports of the other doctors, 
summarized them, examinéd Lounnaphanh, and stated his 
“Impression” as follows: 

1. Status post hemilaminectomies at L1-L2 and L5-S1. 

2. I feel the patient has nonorganic changes on physical 
exam that would represent a psychophysiologic reaction to 
the pain. 

I feel the patient has 10% whole body permanent partial 
impairment based upon category III (radiculopathy) of the 
DRE lumbosacral category in the Fourth Edition of the 
AMA Guides To The Evaluation Of Permanent Impairment. 

Burkman also stated that based upon the Lincoln Orthopedic 
Physical Therapy, P.C., evaluation, he felt Lounnaphanh would 
be able to work in at least the sedentary work category. 

Vocational Assessment Services, Inc., did a loss of earning 
capacity study of Lounnaphanh. That report shows that a certi- 
fied vocational rehabilitation counselor, who is also certified as 
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a vocational evaluator, studied all of the previous reports, did 
his own testing, and on September 25, 1996, opined with a rea- 
sonable degree of vocational certainty that Lounnaphanh had a 
100-percent loss of earning capacity as a result of his work- 
related injury on November 16, 1992. In his summary, the eval- 
uator bases his opinion that Lounnaphanh is unemployable on 
Lounnaphanh’s unskilled work history, his lack of transferable 
skills, grade-school education, illiteracy in English, approach- 
ing advanced age, below average general intelligence, unrelent- 
ing severe pain, need for medication which makes him drowsy, 
need for a cane, and inability to sit and stand for more than 5 to 
15 minutes. 

On October 9, 1996, Midland Rehabilitation Consultants, 
Inc., made a vocational and earning capacity assessment report 
of Lounnaphanh. The assessor disclosed the reports reviewed, 
history taken, tests given, et cetera. This assessor agreed with 
the Stricklett opinion, but refused to give an opinion based on 
an assumption that Lounnaphanh would successfully complete 
the ESL program. The assessor argued that an opinion based on 
such an assumption would be speculative. The assessor also 
opined that a person that tested at the third grade level in math- 
ematics would need to make a quantum leap to gain access to a 
job as a night auditor, a possible job listed in Stricklett’s report. 


ASSIGNMENTS OF ERROR 

Monfort alleges the trial court erred (1) in ruling that state- 
ments in Lounnaphanh’s medical history constitute a legally 
proper and sufficient medical opinion of causation, (2) in ruling 
that doctor’s slips with checkmarks indicating Lounnaphanh’s 
condition was occupational constituted a legally proper and suf- 
ficient medical opinion of causation, (3) in ruling the evidence 
‘was sufficient to prove the accident caused Lounnaphanh’s 
alleged inability to be competitively employed, (4) in ruling that 
Lounnaphanh was physically unable to attend ESL classes and 
therefore is unemployable, and (5) in finding Lounnaphanh to 
be totally and permanently disabled. 

In sum, the legal issue in this appeal is whether the evidence 
supports the trial court’s finding that the work-related accident 
Lounnaphanh testified he suffered on November 16, 1992, was 
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the cause of the disability the trial court found Lounnaphanh 
suffered. We conclude Monfort raised this issue in its first three 
assignments of error. The fourth and fifth assignments raise the 
issue of whether the evidence is sufficient to support the trial 
court’s finding that Lounnaphanh is unemployable and totally 
and permanently disabled. 


STANDARD OF REVIEW 

[1] A judgment, order, or award of the compensation court 
may be modified, reversed, or set aside only upon the grounds 
that (1) the compensation court acted without or in excess of its 
powers; (2) the judgment, order, or award was procured by 
fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the judgment, order, or award; 
or (4) the findings of fact by the compensation court do not sup- 
port the order or award. Neb. Rev. Stat. § 48-185 (Reissue 
1993); Starks v. Cornhusker Packing Co., 254 Neb. 30, 573 
N.W.2d 757 (1998); Kerkanan v. Weidner Williams Roofing Co., 
250 Neb. 70, 547 N.W.2d 152 (1996); Berggren v. Grand Island 
Accessories, 249 Neb. 789, 545 N.W.2d 727 (1996). In deter- 
mining whether to affirm, modify, reverse, or set aside the judg- 
ment of the review panel, a higher appellate court reviews the 
findings of the trial judge who conducted the original hearing. 
See Pearson v. Lincoln Telephone Co., 2 Neb. App. 703, 513 
N.W.2d 361 (1994). 

(2,3] An appellate court is obligated in workers’ compensa- 
tion cases to make its own determinations as to questions of law. 
Berggren, supra. Findings of fact made by a Workers’ 
Compensation Court after review have the same force and effect 
as a jury verdict and will not be set aside unless clearly erro- 
neous. Kerkman, supra. 


ANALYSIS 
Sufficiency of Evidence on Causation. 

[4] Monfort argues that in a workers’ compensation case the 
worker has the burden to prove the causal relationship between 
the injury, the employment, and the disability and that unless 
the injury is objective and plainly apparent, the worker must 
present legally competent medical testimony regarding that 
causal relationship. See, Mendoza v. Omaha Meat Processors, 
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225 Neb. 771, 408 N.W.2d 280 (1987); Caradori v. Frontier 
Airlines, 213 Neb. 513, 329 N.W.2d 865 (1983). No one dis- 
putes the validity of this proposition. Monfort goes on to argue 
that since the trial court stated it based its decision on the total- 
ity of the evidence, if one part of the totality is discredited, the 
totality is destroyed. We do not agree with this proposition. 
Obviously, the sufficiency of the evidence must be considered 
on the basis of all relevant evidence. 

[5] Monfort also argues that the medical history contained in 
the medical records does not establish causation and cites 
Eubanks v. Drake Williams Steel, 2 NCA 917 (1993) (not des- 
ignated for permanent publication), and Wilmart v. Cook Family 
Foods, 96 NCA No. 9, case No. A-95-693 (not designated for 
permanent publication). We agree with this proposition, but we 
do not read the opinions of the trial judge or the review panel as 
assuming that the medical history found in the medical records 
establishes causation. We recognize that since doctors are 
rarely, if ever, present during an industrial accident, they must 
learn about the accident from others, generally their patients. 
We are of course concerned with whether the record contains 
medical opinions establishing that the events which the doctors 
learned of through medical history caused the medical condi- 
tion with which the doctors diagnosed Lounnaphanh. The cited 
cases are not helpful, because they are both cases where the 
Workers’ Compensation Court ruled that the evidence in the 
record was insufficient to prove causation. Therefore, in each of 
these cases, this court was considering whether the trial court 
was required to accept certain portions of the plaintiff’s medi- 
cal record as proof of causation. In this case, we are consider- 
ing whether the trial court may accept certain evidence and the 
sufficiency of that evidence, if accepted. 

Miner v. Robertson Home Furnishing, 236 Neb. 514, 462 
N.W.2d 96 (1990) (Miner TI, and Miner v. Robertson Home 
Furnishing, 239 Neb. 525, 476 N.W.2d 854 (1991) (Miner ID, 
give considerable guidance to the case at hand. The latter case 
is the second appearance of the same cause after a rehearing in 
the trial court. In Miner II, the plaintiff, who had suffered a pre- 
vious noncompensable back injury as well as a work-related 
injury, introduced a doctor’s medical file as the only evidence to 
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establish causation. The following note was the only evidence 
upon which the plaintiff could base causation: 
“{IJncidentally, [Miner] tells me that the insurance com- 
pany told him that the second accident when he was lifting 
a refrigerator was not the cause, but was related to the first 
accident and as I have told [Miner] there is a 10% recur- 
rence after you have had a previous disc problem and cer- 
tainly the timing of the lifting of the refrigerator and the 
pain that he developed afterwards, suggests that indeed the 
injury that he had when he lifted the refrigerator is what 
caused his recurrent disc problem.” 
239 Neb. at 532, 476 N.W.2d at 860. For that medical record to 
support a finding of causation, it would have been necessary 
that this office note be interpreted to mean that the doctor 
opined, with a reasonable degree of medical certainty, that the 
lifting of the refrigerator caused the disk problem. The Workers’ 
Compensation Court held that as a matter of law, the note did 
not prove causation. In Miner IT, the Nebraska Supreme Court 
compared the word “suggest” to the word “could,” which word 
it had held in Caradori, supra, to be inadequate to convey an 
opinion of medical causation, and held in Miner II that the 
statement by itself was inadequate. 

However, the Miner IT court held that the “larger context,” id. 
at 533, 476 N.W.2d at 860, of the doctor’s note, including the 
reasons the doctor gave for disagreeing with the insurance com- 
pany’s position, did indicate the doctor’s conclusion on the mat- 
ter was given to a reasonable degree of medical certainty. The 
Miner II court, with two members dissenting, held the note was 
legally sufficient to establish causation and returned the cause 
to the Workers’ Compensation Court to decide, in its capacity as 
a fact finder, whether the note proved the injury was caused by 
the work-related event. : 

[6,7] Miner IT rather clearly holds that a note in the doctor’s 
record, alone, can, if otherwise sufficient, support a finding of 
causation. Miner II also recognizes that the meaning of the 
words in the medical record can be interpreted in their “larger 
context” and not read literally. 

Hrnicek’s records and Lounnaphanh’s testimony establish 
that Lounnaphanh’s back was in good condition before the 
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November 16, 1992, accident; that on that date, Lounnaphanh 
suffered an accident at work; that the accident was reported 
immediately and that by November 23, Lounnaphanh was seek- 
ing treatment for his back from Hrnicek; and that numerous 
medical examinations established Lounnaphanh’s back was 
injured. The injured condition of Lounnaphanh’s back, as 
opposed to the extent of the injury, is not disputed: Except fora 
slight inconsistency in Salumbides’ record, there is no sugges- 
tion that Lounnaphanh injured his back other than while at work 
on November 16. In addition, the evidence contains several sep- 
arate, consistent, but sometimes only partial opinions in which 
the doctors and therapists assume the medical history given by 
Lounnaphanh is correct and significant in their treatment of a 
serious medical condition. The probable meaning of the doc- 
tors’ various statements must be judged in the “larger context.” 

For instance, the doctor’s slips are forms obviously intended 
for the doctor to efficiently convey his opinion to the addressee, 
the patient’s employer. The form dictates the information 
needed for an employer to efficiently learn the particular facts 
necessary to determine the employee’s medical condition, its 
cause, whether the cause is work related, and what, if anything, 
the doctor thinks the employee may do in view of that condi- 
tion. The form itself assures that the employer gets the neces- 
sary information. If one rewords one of the completed forms 
into a letter, it would read something like: January 18, 1993. To 
Monfort, Inc., Grand Island: On this date at 3:50 p.m., I saw 
Bounmy Lounnaphanh, Soc. Sec. No. 510-90-8887, in regard to 
his injury of 11/16/92. He complained about his back. I diag- 
nosed his condition to be chronic back strain and tuberculosis. 
The former is occupational, and the latter is nonoccupational. I 
have determined he is able to resume his duties, but he is 
restricted from heavy lifting. Signed, Dr. Hrnicek (by initials 
only). This doctor’s slip would establish that the back problems 
of January 18, 1993, were caused by an occupational injury of 
November 16, 1992. The records establish similar causes and 
diagnoses for identical back problems on different days. 

In viewing these records, it must be remembered the doctors 
are not likely to express their opinions to their own files or to 
another doctor in the “legalese” expression “to a reasonable 
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degree of medical certainty.” Generally, they state a positive 
opinion which does not conform to the language used when ren- 
dering an opinion in court. 

When Leibrock writes to Salumbides, “My impression was 
that he injured his back while lifting a box in November 1992,” 
he is not likely to be repeating medical history. Leibrock is writ- 
ing to the doctor that sent Lounnaphanh to him and obviously 
would have known the medical history Lounnaphanh regularly 
related to his doctors. It appears as though Leibrock, a special- 
ist in neurological surgery, was rendering an opinion to the doc- 
tor who had referred Lounnaphanh to him, as part of a compre- 
hensive report to a doctor that had chosen to consult with him. 

Furthermore, the record contains such evidence as Wariyar’s 
report stating his impression of “[fJailed back syndrome, status 
post lumbar laminectomy” and a letter written by O’ Hara, the 
surgeon who performed the surgery, describing an unsuccessful 
hemilaminectomy. In fact, a study of the various doctors’ 
records shows that Diamant and Wariyar and Drs. T.R. 
Rusthoven, G.D. Janulewicz, and Joel Elson used the word 
“impression” as a heading in one of the various sections of their 
reports, and each of them placed in that section what is usually 
called a diagnosis. These doctors clearly used the word 
“impression” to mean “my diagnosis at this time is... .” 

After studying the records, it is clear that no doctor ques- 
tioned the fact that Lounnaphanh’s back was injured in the man- 
ner Lounnaphanh claims. The fact that his back was injured was 
objectively established by x ray and other tests which give the 
doctors objective results. A serious operation was performed to - 
alleviate the known condition of Lounnaphanh’s back. 
Although it appears that some of the experts question whether 
Lounnaphanh’s back continues to hurt as bad as he says it does 
or as he would like people to believe, the evidence contains no 
suggestion of any cause of Lounnaphanh’s condition other than 
the November 16, 1992, incident. It is easy to understand why 
the trial judge found for Lounnaphanh on the issue of causation, 
and we cannot say the judge wag wrong. 


Extent of Disability. 
[8-10] Monfort next argues the trial judge erred in finding 
Lounnaphanh is unable to attend ESL classes and is, therefore, 
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unemployable. The evidence on the earning capacity of 
Lounnaphanh is contradictory. We have summarized it above 
and will not attempt any further summary. Monfort argues the 
trial judge erroneously found Lounnaphanh was unable to 
attend ESL courses. Under our standard of review, the only 
basis for Monfort to maintain that the trial judge erred in that 
respect is to argue Lounnaphanh can attend such classes. 
Monfort argues this point on the basis that the only premise for 
that finding was Hrnicek’s opinion dated April 1, 1995, that 
Lounnaphanh was unable to attend ESL classes until further 
notice because of pain. There are more recent opinions that dis- 
agree with Hrnicek, and therefore, Monfort argues his opinion 
should be disregarded. Lounnaphanh testified that the pain has 
not decreased. If the trial judge chose to believe Lounnaphanh, 
Hrnicek’s opinion is clearly not stale. The Workers’ 
Compensation Court, as the trier of fact, is the sole judge of the 
credibility of witnesses and the weight to be given their testi- 
mony. Kerkman v. Weidner Williams Roofing Co., 250 Neb. 70, 
547 N.W.2d 152 (1996); Toombs v. Driver Mgmt., Inc., 248 
Neb. 1016, 540 N.W.2d 592 (1995). The compensation court 
may determine which, if any, of the expert witnesses to believe. 
Surratt v. Watts Trucking, 249 Neb. 35, 541 N.W.2d 41 (1995). 
When the record in a workers’ compensation case presents con- 
flicting expert testimony, the appellate court will not substitute 
its judgment for that of the compensation court. See, Kerkman, 
supra; Paulsen v. State, 249 Neb, 112, 541 N.W.2d 636 (1996). 
We cannot say the trial court is clearly wrong in its determina- 
tion. We therefore affirm the order of the review panel affirm- 
ing the order of the trial judge. 
AFFIRMED. 
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1. Motions to Suppress: Appeal and Error. In reviewing a trial court’s ruling on a 
motion to suppress evidence obtained through a warrantless search, an appellate court 
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conducts a de novo review of determinations of reasonable suspicion and probable 
cause. 

Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. 

Motions to Suppress: Trial: Appeal and Error. In reviewing rulings on a motion 
to suppress evidence, an appellate court considers all the evidence at trial, as well as 
at the hearing on the motion. 

Police Officers and Sheriffs: Investigative Stops: Arrests. There are three levels 
of police-citizen encounters: (1) a voluntary stop with noncoercive questioning; (2) 
an investigative stop based upon reasonable suspicion that criminal activity is afoot, 
where the officer uses the least intrusive methods reasonably available to rapidly dis- 
pel or verify his suspicions; and (3) a full-blown arrest in which the citizen is typi- 
cally taken into the custody of the officer. 

Constitutional Law: Search and Seizure. The Fourth Amendment does not require 
that a lawfully seized defendant be advised that he or she is legally free to go before 
his or her consent to search will be recognized as voluntary. 

___:___. The Fourth Amendment test for a valid consent to search is that the con- 
sent be voluntary and that voluntariness is a question of fact to be determined from 
the totality of the circumstances. 

Police Officers and Sheriffs: Investigative Stops: Search and Seizure: Weapons, 
If after a police officer identifies himself or herself and makes initial inquiries which 
do not dispel his or her reasonable suspicions, the officer is justified in believing that 
the individual whose suspicious behavior he or she is investigating at close range is 
armed and presently dangerous to the officer or to others, the officer may conduct a 
pat-down search to determine whether the person is in fact carrying a weapon. 
Investigative Stops: Probable Cause: Words and Phrases. Reasonable suspicion 
entails some minimal level of objective justification for detention, something more 
than an inchoate and unparticularized suspicion or “hunch,” but less than the level of 
suspicion required for probable cause. 

Police Officers and Sheriffs: Search and Seizure: Weapons. The sole justification 
of a pat-down search for weapons is the protection of the officer and other persons 
nearby. 

Constitutional Law: Police Officers and Sheriffs: Search and Seizure. A blanket 
policy that would allow an officer to conduct a pat-down search on any individual 
stopped for any reason regardless of individualized suspicion is violative of constitu- 
tional rights and is specifically disapproved. 

Search and Seizure: Motor Vehicles: Weapons, In the absence of, at least, reason- 
able suspicion that the individual is armed and dangerous, an individual's consent to 
search a vehicle does not also grant consent to search that individual’s person. 
Investigative Stops: Probable Cause. Nervousness alone is not sufficient to justify 
further detention; only in combination with other suspicious circumstances may it 
contribute to a finding of reasonable, articulable suspicion. 
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Appeal from the District Court for Seward County: ALAN G. 
Gress, Judge. Affirmed in part, and in part reversed and 
remanded with direction to dismiss. 


David L. Kimble, Seward County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


HANNON, IRWIN, and INBoDy, Judges. 


HANNON, Judge. 

Derrick E. Tierney appeals from his convictions for one 
count of obstructing a police officer, a violation of Neb. Rev. 
Stat. § 28-906 (Reissue 1995), and one count of possession of a 
controlled substance, a violation of Neb. Rev. Stat. § 28-416 
(Reissue 1995). Summarized, Tierney contends that the court 
erred in overruling his motion to suppress and in imposing 
excessive sentences. Because the arresting officer did not have 
reasonable suspicion to conduct a pat-down search of Tierney, 
we now reverse Tierney’s conviction for possession of a con- 
trolled substance under § 28-416 and remand with direction to 
dismiss. However, Tierney’s conviction and sentence under 
§ 28-906 are affirmed. 


FACTUAL BACKGROUND 

On December 5, 1996, at approximately 5:30 p.m., Trooper 
Paul Hattan of the Nebraska State Patrol heard the Nebraska 
State Patrol communication center ask a fellow trooper to check 
a vehicle that was on a gravel county road southwest of Pleasant 
Dale, Seward County, Nebraska. According to Hattan, “[s]ome 
one had called in and stated that the vehicle had been parked 
there approximately five hours and that party was concerned 
about the individual there in the vehicle, that they may have a 
medical emergency.” Upon arriving at the specified location, 
Hattan observed a vehicle parked, and not running, on the right- 
hand side of the road facing east. Hattan further observed a 
white male in the driver’s seat. Hattan pulled alongside the 
vehicle, exited his patrol car, and approached the driver. After 
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the driver rolled down his window, Hattan asked him “if every- 
thing was okay.” The driver responded that he was not feeling 
well and that he had parked there until he felt better, at which 
time he would continue on to Lincoln. According to Hattan, the 
driver stated originally that he had been coming from York, 
where he had gotten very intoxicated the-night before, and that 
he became sick and decided to stop and rest until the following 
morning. During this conversation, Hattan observed that the 
driver was “very nervous, uneasy,” and also that his pupils were 
“very dilated.” Hattan testified that his prior training indicated 
that such characteristics meant either that there was a medical 
problem or that the driver was under the influence of a con- 
trolled substance. 

After making the aforementioned observations, Hattan asked 
the driver for some identification and the paperwork to the vehi- 
cle. The driver provided Hattan with his Nebraska driver’s 
license, revealing that he was Tierney, and a rental agreement to 

‘the vehicle. Hattan then had Tierney exit the rental car and 
accompany him to the inside of his patrol car. At that point, 
Hattan checked Tierney’s driving records, checked for prior 
convictions, and checked to make sure that the vehicle was not 
stolen. Hattan testified that such inquiries are standard proce- 
dure. Hattan was subsequently informed by the Nebraska State 
Patrol communication center that although Tierney’s license 
was not under suspension and the vehicle was not stolen, 
Tierney did have prior drug convictions. 

While Tierney was inside the patrol car, Hattan observed that 
Tierney appeared to still be “very nervous,” that he was unable 
to sit in a seated position for very long, and that “[h]e appeared 
to be lost and sometimes his attention appeared to be divided at 
certain times during certain questions.” Hattan also testified that 
Tierney took longer than usual to answer simple questions. 
Additionally, while in the patrol car, Tierney stated that he had 
been coming from Waco. Hattan testified that he considered this 
to be different from Tierney’s previous statement that he had 
been coming from York. Hattan further testified that he noted 
the inconsistency between Tierney’s statements that he had 
been there since the night before and the dispatch report which 
indicated that the vehicle had been there for approximately 5 
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hours. Based on his training in drug recognition and experience 
as a law enforcement officer, Hattan testified that Tierney 
appeared to be under the influence of drugs. 

Hattan next proceeded to ask Tierney if he had any illegal 
controlled substances or weapons inside the vehicle. Tierney 
replied that he did not have either. Hattan next asked Tierney for 
permission to search the interior of his vehicle. Hattan testified 
that Tierney voluntarily gave him the permission to search by 
stating “in an affirmative manner yes.” Hattan testified that he 
did not threaten or make Tierney any promise to elicit the con- 
sent. At that point, Hattan had Tierney step outside of the patrol 
car. Hattan then asked Tierney if he had any weapons or illegal 
controlled substances on his person, in order “to make sure for 
officer safety that he did not have any weapons on his person.” 
Hattan admitted that he did so because he wanted to be sure that 
he was safe while Tierney was placed elsewhere and, addition- 
ally, because of Tierney’s “manner,” he was concerned for his 
safety that Tierney might have a weapon. Tierney replied that 
he did not have any weapons. Hattan testified that Tierney’s 
movements were “very quick,” that he did not appear to want to 
sit or stand still, that he would not make eye contact, and that he 
kept looking away from Hattan. Hattan additionally admitted 
that he observed Tierney’s eyes to be still dilated well beyond 
the normal position. 

Hattan then advised Tierney that he was going to pat him 
down to “make sure he did not have any weapons.” However, 
Hattan admitted that he had not seen anything that made him 
think that Tierney might have been carrying any kind of 
weapon. Hattan further admitted that he was going to pat 
Tierney down because Hattan was going to be in a position 
where he could not see Tierney while he searched the vehicle. 
According to Hattan, Tierney did not respond. Hattan then pro- 
ceeded to pat Tierney down, pursuant to standard procedure. At 
that point, Tierney “took his left hand and shoved it down into 
his left pants’ pocket in a hurried manner.” Hattan grabbed 
Tierney’s hand to try to control Tierney in case he pulled a 
weapon, and a struggle ensued. At some point, Tierney got his 
left hand out of his pocket and threw a small piece of paper onto 
the ground. The two wrestled to the ground, at which time 
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Trooper Michael Tumblesom of the Nebraska State Patrol 
arrived and helped control Tierney. Tumblesom placed Tierney 
in handcuffs while Hattan walked over and picked up the dis- 
carded paper. Hattan opened up the paper and found a small 
amount of a brownish-white, powdery substance in rock form. 
This substance was later tested to be methamphetamine. After 
having received his Miranda warnings, Tierney admitted that 
the methamphetamine was his and that it was just for his per- 
sonal use. 

After Tierney was charged with one count of obstructing a 
police officer and one count of possession of a controlled sub- 
stance, he filed a motion to suppress the methamphetamine evi- 
dence. The district court overruled the motion, orally finding as 
follows: 

The facts are not in dispute, I will find that the officer’s 
approach to the vehicle was reasonable, that his initial 
encounter with Mr. Tierney was an essential encounter and 
he left it reasonably. 

When he asked Mr. Tierney to come back to his vehicle, 
there was nothing inappropriate there. That it was reason- 
able based upon his observations and the information he 
had received about Mr. Tierney’s record and about Mr. 
Tierney’s behavior plus the observations, that he had cause 
to ask to search the vehicle. I’ll find that the consent to 
search the vehicle was voluntary. 

The trooper did not need consent to conduct a pat down 
under any circumstance, and then when Mr. Tierney 
quickly reached into his pocket, the officer most certainly 
did not need consent, and that I feel was reasonable trying 
to find out what was in the left hand that was going in the 
pocket in a hurry and what was in the pocket. The seizure 
of the paper containing the substance was appropriate. 

After a bench trial, the court found Tierney guilty of both 
charges and sentenced him to not less than 1 year’s imprison- 
ment on the obstructing an officer charge and not less than 2 nor 
more than 4 years’ imprisonment on the possession charge, to 
be served concurrently. Tierney now appeals. 


ASSIGNMENTS OF ERROR 
Tierney assigns as error (1) the court’s overruling of his 
motion to suppress, which necessarily includes the court’s find- 
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ing that at the time of the contact, Hattan was possessed of suf- 
ficient articulable facts to raise reasonable suspicions of further 
criminal activity which, in turn, supported continued detention 
and a search of Tierney, and (2) the court’s imposition of exces- 
sive sentences, which included its failure to place him on 
probation. 


STANDARD OF REVIEW 

[1,2] In reviewing a trial court’s ruling on a motion to sup- 
press evidence obtained through a warrantless search, an appel- 
late court conducts a de novo review of determinations of rea- 
sonable suspicion and probable cause. State v. Craven, 253 Neb. 
601, 571 N.W.2d 612 (1997); State v. Konfrst, 251 Neb. 214, 
556 N.W.2d 250 (1996). A trial court’s ruling on a motion to 
suppress, apart from determinations of reasonable suspicion to 
conduct investigatory stops and probable cause to perform war- 
rantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. State v. Chitty, 253 Neb. 753, 571 
N.W.2d 794 (1998). Once the determinations of reasonable sus- 
picion and probable cause have been reviewed de novo, the 
appellate court reviews the trial court’s findings of fact, giving 
due weight to the inferences drawn from those facts by the trial 
judge. Jd. In making this review, the appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but 
recognizes the trial court as the finder of fact and takes into con- 
sideration that it observed the witnesses. Jd. 

[3] In reviewing rulings on a motion to suppress evidence, an — 
appellate court considers all the evidence at trial, as well as at 
the hearing on the motion. State v. Huffman, 181 Neb. 356, 148 
N.W.2d 321 (1967), cert. denied 386 U.S. 1024, 87 S. Ct. 1384, 
18 L. Ed. 2d 466. 


ANALYSIS 
Tierney argues that both the continued detention of his per- 
son after receipt of the fruitless radio check and the pat-down 
search of his person constituted violations of his Fourth 
Amendment rights. 


Officer’s Request for Consent to Search Vehicle. 
In summary, the facts are as follows: (1) Hattan had an initial 
conversation with Tierney while Tierney was in the driver’s 
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seat of his car; (2) Hattan then asked Tierney to accompany him 
back to Hattan’s patrol car, which Tierney did; (3) Hattan ran a 
radio check on Tierney, his license, and his car; (4) Hattan 
received notice that although Tierney had prior drug convic- 
tions, he had no outstanding violations and, further, that 
Tierney’s car was not stolen; (5) Hattan asked if Tierney had 
any weapons or drugs in his car, and Tierney replied in the neg- 
ative; (6) Hattan asked for and received consent to search 
Tierney’s vehicle; (7) Hattan then proceeded to perform a pat- 
down search of Tierney; and (8) Tierney thrust his left hand in 
his pocket, resulting in the wrestling match and discovery of the 
methamphetamine. 

[4] There are three levels of police-citizen encounters: (1) a 
voluntary stop with noncoercive questioning; (2) an investiga- 
tive stop based upon reasonable suspicion that criminal activity 
is afoot, where the officer uses the least intrusive methods rea- 
sonably available to rapidly dispel or verify his suspicions; and 
(3) a full-blown arrest in which the citizen is typically taken 
into the custody of the officer. State v. Chronister, 3 Neb. App. 
281, 526 N.W.2d 98 (1995). See State v. Van Ackeren, 242 Neb. 
479, 495 N.W.2d 630 (1993), cert. denied 510 U.S. 836, 114 S. 
Ct. 113, 126 L. Ed. 2d 78. Tierney does not complain about the 
initial contact that took place at his vehicle or about the fact that 
Hattan asked him to go to the patrol car, and for purposes of this 
appeal, we need not decide whether such were level one or level 
two encounters. Tierney does, however, argue that Hattan’s 
questioning of him, following the completion of his investiga- 
tion into his well-being and the receipt of the radio check 
revealing no outstanding violations, constituted an unconstitu- 
tional detention. 

- A Similar situation was presented in State v. Ready, 252 Neb. 

816, 565 N.W.2d 728 (1997), where after a Nebraska State 
Patrol trooper gave the appellant, Michele Ready, a warning 
ticket and returned her driver’s license and vehicle documents 
to her, the officer asked Ready if she had any weapons, drugs, 
or anything illegal in her car. Ready answered in the negative. 
The officer then asked if he could search Ready’s car, which she 
did not object to, and, after doing so, asked if he could search 
her purse. Ready then handed the officer her purse, in which the 
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officer found methamphetamine. The trial court overruled 
Ready’s motion to suppress the evidence seized from her purse. 
This court then reversed that ruling, finding that the consent 
was given during an illegal detention and, therefore, was not 
voluntary. See State v. Ready, 5 Neb. App. 143, 556 N.W. 2d 
264 (1996). 

[5,6] On petition for further review in State v. Ready, 252 
Neb. 816, 565 N.W.2d 728 (1997), the Nebraska Supreme Court 
concluded that the issue was not whether Ready was illegally 
detained, but, rather, whether the consent to search was given 
voluntarily. In doing so, the court adhered to the U.S. Supreme 
Court’s holdings in Ohio v. Robinette, 519 U.S. 417, 117 S. Ct. 
417, 136 L. Ed. 2d 347 (1996), that (1) the Fourth Amendment 
does not require that a lawfully seized defendant be advised that 
he or she is legally “free to go” before his or her consent to 
search will be recognized as voluntary and (2) the Fourth 
Amendment test for a valid consent to search is that the consent 
be voluntary and that voluntariness is a question of fact to be 
determined from the totality of the circumstances. State v. 
Ready, 252 Neb. 816, 565 N.W.2d 728 (1997). See, also, State 
v. Chitty, 253 Neb. 753, 571 N.W.2d 794 (1998). Based upon 
the totality of the circumstances, the Nebraska Supreme Court 
could not say that the trial court’s finding that Ready’s consent 
was voluntary was clearly erroneous. Compare, State v. Chitty, 
supra; State v. Prahin, 235 Neb. 409, 455 N.W.2d 554 (1990). 

For purposes of argument in the present case, we will assume 
that the investigation was completed upon receipt of the radio 
check. Hattan then asked if Tierney had any weapons or drugs 
in his vehicle, to which he replied in the negative. Hattan then 
asked for consent to search Tierney’s vehicle, and according to 
Hattan, Tierney voluntarily consented. There is no evidence that 
Hattan coerced or offered Tierney any inducements to do so. 
Thus, the trial court’s finding that Tierney’s consent was volun- 
tary was not clearly erroneous. There was no constitutional 
violation. 


Pat-Down Searches. 
[7,8] With regard to pat-down searches, Nebraska adheres to 
the following rule: 
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In Terry [v. Ohio], the Supreme Court held that where a 
police officer observes unusual conduct which leads him 
reasonably to conclude in light of his experience that 
criminal activity may be afoot, the officer may briefly stop 
the suspicious person and make reasonable inquiries 
aimed at dispelling his suspicions. In addition, the Court 
held that if, after identifying himself and making initial 
inquiries which do not dispel his reasonable suspicions, 
the officer “is justified in believing that the individual 
whose suspicious behavior he is investigating at close 
range is armed and presently dangerous to the officer or to 
others,” the officer may conduct a pat-down search “to 
determine whether the person is in fact carrying a 
weapon.” Terry v. Ohio, 392 U.S. 1, 24, 88 S. Ct. 1868, 20 
L. Ed. 2d 889 (1968). 
State v. Craven, 253 Neb. 601, 606-07, 571 N.W.2d 612, 617 
(1997). Reasonable suspicion entails some minimal level of 
objective justification for detention, something more than an 
inchoate and unparticularized suspicion or “hunch,” but less 
than the level of suspicion required for probable cause. State v. 
Soukharith, 253 Neb. 310, 570 N.W.2d 344 (1997). 

[9] The sole justification of a pat-down search for weapons is 
the protection of the officer and other persons nearby. Terry v. 
Ohio, 392 U.S. 1, 88S. Ct. 1868, 20 L. Ed. 2d 889 (1968); State 
v. Williams, 249 Neb. 582, 544 N.W.2d 350 (1996). Therefore, 
the scope of the search must be confined to an intrusion rea- 
sonably designed to discover guns, knives, clubs, or other hid- 
den instruments which could be used to assault the police offi- 
cer. Terry v. Ohio, supra; State v. Williams, supra. 

[10,11] We agree with the observations previously made by a 
member of this panel in a similar case. See State v. Smith, 96 
NCA No. 49, case No. A-96-856 (not designated for permanent 
publication). When conducting a pat-down search for weapons, 
an officer must have a reasonable suspicion that the individual 
he or she is searching is armed and dangerous. A blanket policy 
that would allow an officer to conduct a pat-down search on any 
individual stopped for any reason regardless of individualized 
suspicion is violative of constitutional rights and is specifically 
disapproved. In the absence of, at least, reasonable suspicion 


STATE v. TIERNEY 479 
Cite as 7 Neb. App. 469 


that the individual is armed and dangerous, an individual’s con- 
sent to search a vehicle does not also grant consent to search 
that individual’s person. 

In the instant case, Tierney’s consent to search was limited to 
a search of his vehicle. He did not consent to the search of his 
person, where the drugs were ultimately discovered. Thus, the 
search of Tierney’s person was not conducted pursuant to con- 
sent, and consequently, in order to lawfully conduct a pat-down 
search of Tierney’s person, Hattan must have had a reasonable 
suspicion that Tierney was armed and dangerous. Thus, the only 
issue is whether Hattan had a reasonable suspicion that Tierney 
was armed and dangerous. 

[12] Hattan testified that he patted Tierney down as part of 
standard procedure and because he would not be able to watch 
Tierney while he searched Tierney’s vehicle. Hattan admitted 
that he had not seen anything that made him think that Tierney 
might have been carrying a weapon. Hattan’s only proffered 
reason which was specific to Tierney was that he was “acting 
very nervous.” As noted by the court in U.S. v. McRae, 81 F.3d 
1528 (10th Cir. 1996), nervousness alone is not sufficient to jus- 
tify further detention; only in combination with other suspi- 
cious circumstances may it contribute to a finding of reason- 
able, articulable suspicion. As a result, Hattan did not have a 
reasonable suspicion that Tierney was armed and dangerous, 
justifying a pat-down search. The fact that Tierney thrust his 
hand into his pocket once the pat-down search began is irrele- 
vant, as the search was already unconstitutional. Thus, evidence 
of the methamphetamine must be suppressed. 

While Tierney preserved his objections to the admission of 
the methamphetamine at trial, he did not object to the testimony 
concerning his struggle with the officer. Therefore, we reverse 
only the conviction for possession of a controlled substance. 
With respect to Tierney’s argument that his sentence was exces- 
sive on the remaining conviction, we find that the sentence was 
within the statutory limits and, considering his prior criminal 
record, not an abuse of the trial court’s discretion. See, State v. 
Aguirre-Rojas, 253 Neb. 477, 571 N.W.2d 70 (1997); § 28-906; 
Neb. Rev. Stat. § 28-106 (Reissue 1995). As such, Tierney’s 
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conviction and sentence on the obstruction of justice charge are 
affirmed. 


CONCLUSION 
Tierney’s conviction for possession of a controlled substance 
is reversed and remanded with direction to dismiss. Tierney’s 
conviction and sentence for obstructing a police officer is 
affirmed. 
AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTION TO DISMISS. 


STATE OF NEBRASKA, APPELLANT, V. CALVIN R. SILVA, APPELLEE. 
584 N.W. 2d 665 


Filed August 11, 1998. No. A-97-534. 


1. Sentences: Appeal and Error. In a case where the State maintains that a sentence 
imposed on a defendant is excessively lenient, the standard of review is whether the 
sentencing court abused its discretion in imposing the sentence. 

2. Judges: Words and Phrases. A judicial abuse of discretion does not denote or imply 
an improper motive, bad faith, or intentional wrong by a judge, but requires the rea- 
sons or rulings of a trial judge to be clearly untenable, unfairly depriving a litigant of 
a substantial right and denying a just result in matters submitted for disposition. 

3. Statutes: Time. Statutes covering substantive matters in effect at the time of the 
transaction govem, not later enacted statutes. 

4. Sentences: Appeal and Error. Neb. Rev. Stat. § 29-2322 (Reissue 1995) provides 
that an appellate court, upon reviewing the record on appeal, shall determine whether 
a sentence imposed is excessively lenient, having regard for (1) the nature and cir- 
cumstances of the offense; (2) the history and characteristics of the defendant; (3) the 
need for the sentence imposed (a) to afford adequate deterrence to criminal conduct; 
(b) to protect the public from further crimes of the defendant; (c) to reflect the seri- 
ousness of the offense, to promote respect for the law, and to provide just punishment 
for the offense; and (d) to provide the defendant with needed educational or voca- 
tional training, medical care, or other correctional treatment in the most effective 
manner; and (4) any other matters appearing in the record which the appellate court 
deems pertinent. 

5. Sentences: Evidence. A sentencing court has broad discretion as to the source and 
type of evidence and information which it considers in determining the kind and 
extent of the punishment to be imposed. 

6. Sentences: Appeal and Error. Pursuant to Neb. Rev. Stat. § 29-2323(1) (Reissue 
1995), when an appellate court determines, upon consideration of the criteria enu- 
merated in Neb. Rev. Stat. § 29-2322 (Reissue 1995), that a sentence imposed is 
excessively lenient, the court shall set aside the sentence and either (1) remand the 
cause for imposition of a greater sentence, (2) remand the cause for further sentenc- 


ing proceedings, or (3) impose a greater sentence. 


STATE v. SILVA 481 
Cite as 7 Neb. App. 480 


Appeal from the District Court for Adams County: BERNARD 
SPRAGUE, Judge. Sentences modified. 


Donna Fegler Daiss, Adams County Attorney, for appellant. 
No appearance for appellee. 
MILLER-LERMAN, Chief Judge, and IRwIN and InBopy, Judges. 


INBODY, Judge. 
INTRODUCTION 

The State of Nebraska has appealed as excessively lenient 
the sentences imposed upon Calvin R. Silva for his convictions 
of attempted second degree murder and use of a weapon to 
commit a felony. We review this matter under our statutory 
authority found in Neb. Rev. Stat. § 29-2322 (Reissue 1995) as 
to whether the sentences are excessively lenient. 


STATEMENT OF FACTS 

On September 27, 1994, at approximately 7 a.m., on her way 
to work and after having dropped off her children at a friend’s 
house, Joyce Silva stopped at a stop sign at South and Pine 
Streets in Hastings, Adams County, Nebraska. Joyce observed a 
vehicle, which she did not recognize, approach from the east 
and then pull up sideways into the crosswalk in front of her car, 
effectively blocking her car from going forward. It was not until 
the driver’s-side door of this car opened that Joyce recognized 
the driver as her husband, Silva. Joyce, fearing for her safety, 
put the car in reverse, and as she was backing the vehicle up, 
she observed Silva standing in the street pointing a gun at her. 
Silva fired the gun approximately six times, striking the wind- 
shield of the vehicle as well as other parts of the car. Joyce pro- 
ceeded to maneuver the car until she was able to drive to the 
Hastings Police Department, where she ran into the lobby area. 
Silva, gun in hand, followed Joyce into the lobby of the 
Hastings Police Department, where he insisted that he “want[ed 
his] wife” even as he was being apprehended by officers and 
dispossessed of the gun. 

On January 23, 1995, an information was filed in Adams 
County District Court, charging Silva with attempted first 
degree murder, use of a firearm to commit a felony, felon in pos- 
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session of a firearm, and violation of a protection order. This 
information was subsequently amended to charge attempted 
second degree murder instead of attempted first degree murder. 
On February 23, the State filed a motion for dismissal of the 
felon in possession of a firearm charge for the reason that Silva 
had been indicted for said charge in the federal courts. 

On February 7, 1997, pursuant to a plea agreement, Silva 
pled no contest to attempted second degree murder and use of a 
firearm to commit a felony. The felon in possession of a firearm 
and violation of a protection order charges were dismissed on 
the State’s motion. 

A presentence investigation was conducted, revealing that 
Silva was born on June 15, 1953, and has a violent criminal his- 
tory. Silva has been convicted of assault with a deadly weapon, 
destruction of property, and obstructing or resisting a peace 
officer, in addition to many more contacts with law enforcement 
resulting from his violent behavior. 

On April 21, 1997, the district court sentenced Silva to 8 to 
15 years’ imprisonment on the attempted second degree murder 
conviction and 2 to 5S years’ imprisonment on the use of a 
firearm in the commission of a felony conviction. The sentences 
were ordered to run consecutively to each other, but were 
ordered to run concurrently with Silva’s federal sentence. 
Additionally, Silva was given credit for 296 days served. The 
State timely appealed, arguing that the sentences imposed upon 
Silva were excessively lenient. 


ASSIGNMENT OF ERROR 
The State’s sole assignment of error is that the sentences 
imposed upon Silva were excessively lenient. 


STANDARD OF REVIEW 

[1] In a case where the State maintains that a sentence 
imposed on a defendant is excessively lenient, the standard of 
review is whether the sentencing court abused its discretion in 
imposing the sentence. State v. Hoffman, 246 Neb. 265, 517 
N.W.2d 618 (1994); State v. Wojcik, 238 Neb. 863, 472 N.W.2d 
732 (1991); State v. Foral, 236 Neb. 597, 462 N.W.2d 626 
(1990); State v. Cotton, 2 Neb. App. 901, 519 N.W.2d 1 (1994). 
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[2] A judicial abuse of discretion does not denote or imply an 
improper motive, bad faith, or intentional wrong by a judge, but 
requires the reasons or rulings of a trial judge to be clearly 
untenable, unfairly depriving a litigant of a substantial right and 
denying a just result in matters submitted for disposition. 
Cotton, supra. 


DISCUSSION 

(3] The offense of attempted second degree murder is a Class 
II felony, carrying with it the possibility of imprisonment from 
a minimum of | year to a maximum of 50 years. Neb. Rev. Stat. 
§§ 28-105 (Reissue 1989) and 28-201 and 28-304 (Reissue 
1995). The offense of use of a weapon to commit a felony as it 
was in effect at the time of the commission of the offense by 
Silva was a Class III felony punishable by 1 to 20 years’ impris- 
onment, a $20,000 fine, or both. § 28-105 and Neb. Rev. Stat. 
§ 28-1205 (Reissue 1989). Although the use of a weapon statute 
was revised in 1995, statutes covering substantive matters in 
effect at the time of the transaction govern, not later enacted 
statutes. See State v. Groff, 247 Neb. 586, 529 N.W.2d 50 
(1995). 

Silva was sentenced to 8 to 15 years’ imprisonment on the 
attempted second degree murder conviction and 2 to 5 years’ 
imprisonment on the use of a firearm in the commission of a 
felony conviction. The sentences were ordered to run consecu- 
tively to each other, but were ordered to run concurrently with 
Silva’s federal sentence. In considering the State’s claim that 
Silva’s sentence was excessively lenient, we look to § 29-2322. 

[4] Section 29-2322 provides that an appellate court, upon 
reviewing the record on appeal, shall determine whether a 
sentence imposed is excessively lenient, having regard for the 
following: 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 
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(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational or 
vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent. 

Thus, we proceed to consider these factors in relation to the 
instant case. 


Nature and Circumstances of Offenses. 

The nature and circumstances of the offenses for which Silva 
was convicted are serious ones indeed. Silva was convicted of 
attempted second degree murder, a Class II felony, and use of a 
firearm to commit a felony, which was charged as a Class III 
felony. Additionally, the facts from which these charges arose 
are unsettling. Silva pulled a vehicle in front of a vehicle being 
driven by Joyce, effectively blocking her car from going for- 
ward, Silva then got out of his vehicle and opened fire, striking 
the windshield of the vehicle as well as other parts of Joyce’s 
vehicle. Then, Silva proceeded to follow Joyce to the Hastings 
Police Department even to the point of chasing her, with gun in 
hand, into the lobby of the police department. At that point, 
Silva was apprehended by officers and dispossessed of the gun. 


Silva’s History and Characteristics. 

[5] As set forth in the statement of facts, Silva’s presentence 
investigation report revealed a criminal history consisting of 
convictions of assault with a deadly weapon, destruction of 
property, and obstructing or resisting a peace officer. However, 
it is Silva’s uncharged conduct that paints a clearer picture of 
Silva’s history and characteristics. It is well settled that a sen- 
tencing court has broad discretion as to the source and type of 
evidence and information which it considers in determining the 
kind and extent of the punishment to be imposed. State v. Ryan, 
248 Neb. 405, 534 N.W.2d 766 (1995). 

From the information contained in the presentence report, 
Silva’s violent conduct began, or more likely began to be docu- 
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mented, when he was 18 years old. On August 22, 1971, when 
Silva’s vehicle was stopped, Silva consented to a search of the 
vehicle and law enforcement officers found an 18-inch billy 
club filled with lead in the trunk of the vehicle. The presentence 
report contains no record of filing of charges. 

On October 21, 1971, Silva trespassed on the campus 
grounds of a high school. When contacted by the vice principal, 
Silva became abusive. Silva then removed a hunting knife from 
his person and gave it to a friend as a gesture that he was 
unarmed. Silva was then escorted from the grounds. No charges 
were filed on this incident. In a separate incident occurring on 
November 5, an 18-year-old Silva assaulted a 17-year-old boy 
on high school grounds, holding a hunting knife to the victim’s 
throat. The assault resulted in the victim’s receiving a black eye 
and bruises. No charges were filed. 

On January 30, 1973, a 19-year-old Silva shot his then wife 
five or six times while she was holding her 9-month-old son in 
her arms. Apparently, the victim was attempting to leave Silva. 
Silva indicated his wife had gotten pregnant as a sophomore in 
high school and that as a result he married her. After the mar- 
riage, Silva found out his best friend was the father of the baby. 
Silva was charged with two counts: (1) assault with intent to 
murder and (2) assault with a deadly weapon. Count I was dis- 
missed. Silva was convicted of count II and was placed with the 
California Youth Authority. 

On January 26, 1977, Silva broke into his girl friend’s home 
while she was not there and threw battery acid on the carpet of 
the house. When officers arrived and searched the house, they 
found Silva hiding in a corner ready to throw battery acid on the 
officers. The officers held Silva at gunpoint and took him into 
custody. A hearing was held, Silva requested court-appointed 
counsel, and bond was set at $1,000. Silva was allowed to take 
his vehicle home without posting bond, but when a deputy 
arrived to meet him, Silva had left the area. Silva was charged 
with two counts: (1) destruction of property and (2) escape to 
avoid custody. Silva was convicted of count I and sentenced to 
1 year’s incarceration. Count II was dismissed. 

During Silva’s incarceration resulting from the destruction of 
property conviction, a psychological evaluation was conducted 
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at the Nebraska Department of Correctional Services. The eval- 
uation, conducted in 1977, reported “ ‘a personality trait distur- 
bance with alcoholism and/or drug abuse with anxiety, depres- 
sion and perhaps some psychological reaction.’ ” The evaluation 
went on to state: 
Complaints, traits and symptoms to be aware of are 
assaultiveness and combativeness when under the influ- 
ence of chemicals, conflicts with heterosexual partners, 
many psychophysiological complaints, heavy drinking, 
hostility, insomnia, irritability, nervousness, a poor finan- 
cial status and poor work adjustment, suspiciousness, ten- 
sion and also sometimes subject complaints [sic] of being 
weak, tired or fatigued and depression. These individuals 
appear to be severely chemically addictive and orally fix- 
ated. They are demanding and dependent to such a degree 
that they are constantly frustrated and act out with 
assaultiveness and hostility particularly toward women 
such as wives or girlfriends. 

Despite Silva’s indications in 1977 that he was ready to 
“ ‘make some change in his lifestyle and get away from the type 
of life he has lived in the past,’ ” his violent tendencies and con- 
tact with law enforcement continued. 

On September 2, 1988, police officers responded to a domes- 
tic disturbance call. Silva had hit Joyce several times with an 
open hand when she refused to kiss him. When officers 
attempted to take Silva into custody, Silva struck one of the offi- 
cers in the chest and resisted the arrest. After Silva was taken 
into custody, Silva made threats that he was going to kill Joyce. 
Silva was charged with battery on a police officer and was later 
convicted of an amended charge of obstructing or resisting a 
peace officer. 

On February 10, 1993, Silva was working as an interstate 
truckdriver. He was ordered to stop to pick up a load on his 
return trip to Nebraska. Silva did not do so and returned with an 
empty trailer. Due to this, Silva’s employer was not going to pay 
him for coming back with an empty load, and Silva and his 
employer got into a dispute. Silva placed a briefcase on the 
table, opened it, pulled out a pistol, loaded a round into the 
chamber, and began waving the pistol demanding to be paid. A 
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report was filed, but no charges were filed because the employer 
believed that it would only make matters worse. 

Clearly, throughout Silva’s entire adult life, he has turned to 
violence. The level of violence has escalated as his age has 
increased. This is a disturbing trend, which Silva’s history indi- 
cates will not deviate from his established pattern, but will con- 
tinue with increasing severity. 

Further, as part of his presentence investigation, Silva com- 
pleted an alcohol use questionnaire, a drug use questionnaire, 
an adult substance survey, and several other assessments. 
Silva’s scores were in the critical areas for alcohol and drug use, 
and he scored in the moderate range for antisocial characteris- 
tics. Silva’s scores also showed a maximum risk to reoffend. 


Need for Sentence Imposed. 

This court is also to consider whether the sentence imposed 
is necessary to afford adequate deterrence to criminal conduct; 
to protect the public from further crimes of the defendant; to 
reflect the seriousness of the offense, to promote respect for the 
law, and to provide just punishment for the offense; and to pro- 
vide the defendant with needed educational or vocational train- 
ing, medical care, or other correctional treatment in the most 
effective manner. § 29-2322. 

It is obvious that imposition of a lengthy term of incarcera- 
tion is necessary in Silva’s case. Silva used an automobile to 
block Joyce’s vehicle on a public street. He got out of the car 
and opened fire in the direction of Joyce’s vehicle, hitting the 
windshield of her car. When Joyce backed her car up, drove to 
the police station, and ran into the police station lobby for help, 
Silva followed her with gun in hand. This conduct is very seri- 
ous, and this court considers Silva lucky and Joyce fortunate 
that she was not seriously injured or killed as a result of his 
actions. A lengthy term of incarceration is necessary to reflect 
the seriousness of the offense, to promote respect for the law, 
and to provide just punishment for the offenses committed by 
Silva. 

Further, from a review of Silva’s past, it is clear to this court 
that when Silva is released from prison, he will continue his 
violent conduct, and that incarceration is necessary to protect 
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the public from future crimes. As stated by the probation officer 
in the presentence report, “It is very apparent Mr. Silva has 
absolutely no regard for human life and is a significant risk to 
reoffend, causing society to once again be a victim of his 
uncontrollable violence.” Finally, Silva is in need of correc- 
tional treatment, which can most effectively be provided by 

Nebraska correctional facilities. 

In sum, the conclusions that can be reached from a thorough 
examination of Silva’s presentence report are that (1) Silva has 
an anger control problem; (2) this problem has manifested itself 
on numerous occasions in which Silva has physically harmed, 
or threatened to physically harm, other individuals; (3) Silva is 
fortunate that his criminal convictions are not more numerous; 
(4) Silva, through luck, has so far managed to avoid killing 
someone; and (5) if Silva is not incarcerated for an extended 
period of time, it appears likely that if his pattern of violence 
continues, he may kill someone. We do not believe that the sen- 
tence imposed by the district court is sufficient to protect soci- 
ety from Silva’s dangerous tendencies. 

[6] When an appellate court determines, upon consideration 
of the criteria enumerated in § 29-2322, that a sentence imposed 
is excessively lenient, the court shall set aside the sentence and 
either (1) remand the cause for imposition of a greater sentence, 
(2) remand the cause for further sentencing proceedings, or (3) 
impose a greater sentence. Neb. Rev. Stat. § 29-2323(1) (Reissue 
1995). We shall impose greater sentences upon Silva. 

Upon consideration of the criteria enumerated in § 29-2322, 
we set aside Silva’s sentences and modify his sentences as fol- 
lows: On count I, the attempted second degree murder convic- 
tion, Silva is sentenced to 20 to 40 years’ imprisonment. On 
count II, the use of a firearm in the commission of a felony con- 
viction, Silva is sentenced to 5 to 10 years’ imprisonment. 
These sentences are to run consecutively to each other and to 
run consecutively to the sentences imposed upon Silva’s federal 
convictions. Finally, Silva shall receive credit on his new sen- 
tences for the amount of time served on the sentences appealed 
from. See Neb. Rev. Stat. § 29-2324 (Reissue 1995), 

SENTENCES MODIFIED. 
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MorriL_ COUNTY, NEBRASKA, ON BEHALF OF HAYDEN F. CAHOoy, 
A MINOR CHILD, APPELLEE, V. PETER DARSAKLIS, APPELLANT, 
AND JENNIFER CAHOY, APPELLEE. 

584 N.W. 2d 36 


Filed August 11, 1998. No. A-97-1040. 


1. Paternity: Child Support: Appeal and Error. A trial court’s award of child sup- 
port in a patemity case will not be disturbed on appeal in the absence of an abuse of 
discretion. 

2. Judgments: Appeal and Error. On questions of law, an appellate court has an inde- 
pendent obligation to reach the correct conclusion. 

3. Child Support: Appeal and Error. Modification of child support is an issue 
entrusted to the discretion of the trial court, and although reviewed de novo on the 
record, the decision of the trial court will be affirmed absent an abuse of discretion 
by the trial court. 

4. Paternity: Child Support. Child support in a paternity action is to be determined in 
the same manner as in cases of children born in lawful wedlock. 

5. Rules of the Supreme Court: Child Support. The Nebraska Child Support Guide- 
lines are presumptively applicable in determining child support in cases of children 
bom out of wedlock. 

6. Child Support: Proof. When a parent seeks modification of child support obliga- 
tions, it is that parent’s burden to produce proof that a material change of circum- 
stances has occurred which justifies the modification. . 

7. Rules of the Supreme Court: Child Support: Taxation. The Nebraska Child Sup- 
port Guidelines contemplate that income for purposes of child support may differ 
from taxable income and do not prevent consideration of tax-exempt benefits in 
determining the amount of a parent’s income derived from all sources. 

8. Stipulations: Parties: Courts: Good Cause. Courts will enforce valid stipulations 
voluntarily entered into by the parties unless some good cause is shown for declining 
to do so, especially where the stipulations have been acted upon so that a party rely- 
ing upon it cannot thereafter be restored to his or her prestipulation status quo. 

9. Attorney Fees. Attomey fees are recoverable in Nebraska only where provided for 
by law or allowed by custom. 


Appeal from the District Court for Morrill County: BRIAN 
SILVERMAN, Judge. Affirmed. 


Tylor J. Petitt, of The Van Steenberg Firm, P.C., for appellant. 
Jean Rhodes, Morrill County Attorney, for appellee County. 


Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellee Jennifer Cahoy. 


MILLER-LERMAN, Chief Judge, and SrEvErs and MUES, Judges. 
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MILLER-LERMAN, Chief Judge. 

Appellee Morrill County, Nebraska, filed a paternity action 
against appellant, Peter Darsaklis, on behalf of Hayden F. 
Cahoy (Hayden), a minor child born to appellee Jennifer Cahoy 
(Cahoy). The trial court found that Darsaklis was Hayden’s 
father and ordered, inter alia, that Darsaklis pay child support. 
In subsequent proceedings, Darsaklis sought a modification to 
decrease his child support obligation, a request which the trial 
court denied. Darsaklis appeals. We affirm. 


STATEMENT OF FACTS 

Hayden was born on December 15, 1995. Hayden’s mother, 
Cahoy, was not and is not married to Hayden’s father, 
Darsaklis. On April 18, 1996, the Morrill County Attorney filed 
a petition against Darsaklis, seeking a court order to declare 
Darsaklis’ paternity and establish his monthly obligation to sup- 
port Hayden. Cahoy was not designated as a party to the filia- 
tion proceedings commenced by the county attorney, and she 
did not initially participate in them. 

The record on appeal does not contain a record of early pro- 
ceedings conducted on the petition filed by the county attorney. 
However, the record does contain a letter to counsel dated 
November 4, 1996, in which the trial court announced its find- 
ing that Darsaklis was Hayden’s father and ordered Darsaklis to 
pay $324 per month in child support, made retroactively effec- 
tive to October 1. These findings by the trial court were formal- 
ized in an order filed on December 4. Darsaklis filed a motion 
for new trial, seeking to reduce his child support obligation, but 
the trial court overruled the motion. 

The December 4, 1996, order contained no provision per- 
taining to Darsaklis’ visitation with Hayden. Cahoy subse- 
quently moved to intervene in the filiation case on March 3, 
1997, seeking orders to define Darsaklis’ visitation rights, as 
well as additional financial contributions to be paid by 
Darsaklis for Hayden’s health care costs unreimbursed by 
insurance and the cost of child care while Cahoy was at work. 

In Darsaklis’ responsive pleading to Cahoy’s motion to inter- 
vene, he admitted that he had a legal responsibility to finan- 
cially support Hayden, including the cost of child care and 
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unreimbursed health care costs. In this responsive pleading, 
Darsaklis also requested the court to modify his previously 
ordered child support obligation. 

Less than a week after Cahoy sought leave to intervene in the 
filiation case, on March 7, 1997, the county attorney requested 
an order finding Darsaklis in contempt of court for failure to 
pay child support. Despite the trial court’s 1996 order deter- 
mining Darsaklis’ monthly support obligation, Darsaklis paid 
no support whatsoever for Hayden’s benefit until the contempt 
motion was filed. By April 1, Darsaklis’ unpaid child support 
obligation exceeded $2,200. On April 24, Darsaklis was found 
in willful contempt of court and sentenced to 90 days’ incarcer- 
ation. He avoided serving his sentence by completely paying 
the support arrearage and depositing $1,000 with the court as 
security for future delinquent payments. The bond was soon put 
to use: Darsaklis again failed to pay child support in July 1997. 
The county attorney requested, and the trial court allowed, pay- 
ment for Hayden’s support to be withdrawn from the bond 
posted by Darsaklis. 

On August 15, 1997, the trial court convened a hearing on 
Cahoy’s motion and petition to intervene in the filiation case, as 
well as on Darsaklis’ motion to modify his child support obli- 
gation. At the beginning of the hearing, before evidence was 
adduced, counsel for Darsaklis advised the court that Darsaklis 
stipulated to Cahoy’s intervention in the action and further stip- 
ulated that Darsaklis would pay a share of child-care costs and 
unreimbursed health care costs for Hayden’s benefit. The trial 
court accepted the stipulation and ordered that Darsaklis’ share 
of these expenses be paid in the same proportion as Darsaklis’ 
proportionate share of the total amount of Hayden’s monthly 
support, determined in accordance with the Nebraska Child 
Support Guidelines. 

The court then heard evidence on the merits of Darsaklis’ 
motion to modify his child support obligation. Darsaklis testi- 
fied that he owns a 235-acre farm, which formerly belonged to 
his parents. Darsaklis purchased it through bankruptcy proceed- 
ings, and he pays approximately $21,000 annually on the debt 
for the farm. He testified that he pays for irrigation water and 
land taxes, which roughly total $12,000 annually; the irrigation 


492 7 NEBRASKA APPELLATE REPORTS 


fees include payment for farmland and pastureland owned by 
his brother. In the bankruptcy proceedings, Darsaklis also 
obtained farm equipment, for which he makes an annual pay- 
ment of approximately $8,000 to $9,000. 

In 1997, Darsaklis cash-rented his farm to a local farmer for 
$34,500, and Darsaklis agreed to irrigate the crops on the farm 
for a 3-month period for an additional payment of $750 per 
month. He testified that he also earned income totaling $1,150 
from cultivating another farmer’s land and driving a truck, and 
he received $280 in flood relief funds. Darsaklis claimed he was 
unemployed for the period of January through April because “I 
was trying to get a deal done to lease my farm. . . . I was going 
to see lawyers every other day, that was a job anyway.” 

Darsaklis testified that he was receiving medical treatment 
for injuries sustained as a result of a gunshot wound to his head. 
He had filed a tort action to recover damages as a result of this 
shooting, but he had not received any money at the time of trial. 
Although Darsaklis claimed that he suffered ongoing medical 
problems because of the gunshot wound, he also testified that 
he worked at irrigation on a full-time basis, and he admitted that 
he recently entered his horse in a “[rJubber check” race, in 
which “[m]y horse did pretty good.” 

Darsaklis testified that in a recent flash flood, he lost farm 
equipment he valued at $12,500. He testified that he also owned 
other, unspecified farm equipment which was suitable for use, 
but which he simply stored. He did not use it for his own farm- 
ing purposes, or rent, lease, or loan it to any other person. At the 
time of trial, Darsaklis was living in a three-bedroom house 
located on the farm he owned. The cost of that house was appar- 
ently included within the $21,000 he paid annually on the farm 
debt, and Darsaklis made no other payment on the house. In the 
affidavit of financial condition he submitted to the trial court for 
purposes of calculating his child support obligation, Darsaklis 
referenced his 1994, 1995, and 1996 tax returns, in which he 
claimed the farm payments as deductions from income. He 
asserted that these payments should likewise be excluded from 
consideration as income for purposes of determining his child 
support obligation. Darsaklis claimed that his house utility pay- 
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ments, including electricity, gas, and water, should also be 
excluded from consideration as income. 

Exclusive of payment for child care and unreimbursed health 
care costs, Darsaklis argued that his monthly obligation to sup- 
port Hayden should be reduced from the previously ordered 
amount of $324 to $165.31. The trial court disagreed, offering 
the following observations from the bench: 

A couple things, I cannot wade through all this 
bankruptcy stuff and refigure this and that. It — you know, 
you can make these figures into whatever they want to be. 
Clearly, anybody that can irrigate — and I’ve done it in the 
past, it’s hard work and you’ve really undersold yourself 
on what you’re getting paid for that, Mr. Darsaklis. I agree 
it’s probably a full time job but for $750 a month, you can 
go out and in September make minimum wage at 5.15 an 
hour, which comes out to $892, and I think clearly Mr. 
Darsaklis is capable and a competent individual, if any- 
thing it underplaces [sic] his abilities to say that he’s a 
minimum wage earner because he’s much smarter than 
that and if he can work irrigating, he’s enough of a good 
hard worker. 

Basing one thing here, I think that you take all this 
bankruptcy buyout thing and all it says to me is he’s got 
the farm thing going on the side and it’ provide him with 
housing[,] and I figure his housing is worth $600 a month 
and I figure he can make $892 on minimum wage so I 
want his income figured at the level of $1,492[.]” 

On August 22, 1997, using the child support guidelines, the 
trial court entered an order finding Darsaklis liable for 62 per- 
cent of the total amount of monthly support for Hayden. The 
trial court ordered that Darsaklis’ monthly support obligation 
continue at $324, and consistent with Darsaklis’ stipulation at 
the commencement of the trial, the trial court also ordered that 
Darsaklis pay for 62 percent of unreimbursed costs for 
Hayden’s health care and 62 percent of child-care costs. 

Darsaklis timely filed a motion for new trial, which was over- 
ruled by the trial court on September 10, 1997. Darsaklis 
appeals. 
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ASSIGNMENTS OF ERROR 

Darsaklis avers that the trial court erred in failing to find that 
a material change in circumstances supported reduction of 
Darsaklis’ child support obligation. He claims the trial court 
erred in assessing him responsible for 62 percent of the costs of 
child care and unreimbursed health care expenses, and 
Darsaklis also claims the trial court erred in awarding Cahoy 
$200 for attorney fees and costs to be paid by Darsaklis. 


STANDARD OF REVIEW 

[1,2] A trial court’s award of child support in a paternity case 
will not be disturbed on appeal in the absence of an abuse of 
discretion. State on behalf of Hopkins v. Batt, 253 Neb. 852, 573 
N.W.2d 425 (1998). On questions of law, an appellate court has 
an independent obligation to reach the correct conclusion. Jd. 

[3] Modification of child support is an issue entrusted to the 
discretion of the trial court, and although reviewed de novo on 
the record, the decision of the trial court will be affirmed absent 
an abuse of discretion by the trial court. Sabatka v. Sabatka, 245 
Neb. 109, 511 N.W.2d 107 (1994). 


ANALYSIS 
Modification of Child Support Obligation. 

[4-6] Child support in a paternity action is to be determined 
in the same manner as in cases of children born in lawful wed- 
lock. Sylvis v. Walling, 248 Neb. 168, 532 N.W.2d 312 (1995). 
A parent is required to provide his or her child with the basic 
necessities of life. State on behalf of Matchett v. Dunkle, 244 
Neb. 639, 508 N.W.2d 580 (1993). Both parents have a duty to 
support their minor children, and the amount of child support 
awarded is a function of the status, character, and situation of 
the parties. The primary consideration in determining the level 
of child support payments is the best interests of the child. 
Dworak v. Fugit, 1 Neb. App. 332, 495 N.W.2d 47 (1992). It is 
well established that the Nebraska Child Support Guidelines are 
presumptively applicable in determining child support in cases 
of children born out of wedlock. Sylvis v. Walling, supra. See 
State v. Smith, 231 Neb. 740, 437 N.W.2d 803 (1989). When a 
parent seeks modification of child support obligations, it is that 
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parent’s burden to produce proof that a material change of cir- 
cumstances has occurred which justifies the modification. See 
Sabatka v. Sabatka, supra. 

Darsaklis claims the trial court erred in calculating his child 
support obligation and in failing to find that a change of cir- 
cumstances had occurred which merited a substantial decrease 
in Darsaklis’ monthly support obligation. Darsaklis avers that 
the trial court wrongly imputed $600 of monthly income to him 
derived from his use of the home on his farm in lieu of rent. As 
noted above, Darsaklis maintained at trial that payment for the 
cost of his housing and utilities is part of the farm expenses 
which he deducts from his income on his federal tax returns and 
that these amounts should not have been considered by the trial 
court as income. In support of his position, Darsaklis adduced 
evidence of his federal tax returns for the 3 years immediately 
preceding trial, all of which showed significant deductions from 
income and sizable farming losses. Darsaklis reasoned that he 
was, therefore, entitled to have the costs of his housing 
deducted from his income for purposes of determining his child 
support obligation pursuant to the Nebraska Child Support 
Guidelines. The trial court disagreed, as do we. 

Paragraph D of the guidelines provides that the total monthly 
income used to calculate a parent’s child support obligation 
includes the “income of both parties derived from all sources, 
except all means-tested public assistance benefits and payments 
received for children of prior marriages.” (Emphasis supplied.) 
“Income,” for purposes of the guidelines calculation, is not nec- 
essarily limited to figures detailed on a tax or wage payment 
statement provided by an employer. For example, in Baratta v. 
Baratta, 245 Neb. 103, 511 N.W.2d 104 (1994), the Nebraska 
Supreme Court found no abuse of discretion in a trial court’s 
calculation of a parent’s income, which included the value of 
housing he received rent free, as well as free use of a car owned 
by his employer. Similarly, in Robbins v. Robbins, 3 Neb. App. 
953, 536 N.W.2d 77 (1995), we found that the value of meals 
provided free of charge to a parent by his employer was prop- 
erly considered as part of his income. 

[7] These cases indicate that “income” may assume a variety 
of forms. The recent paternity case State on behalf of Hopkins v. 


496 7 NEBRASKA APPELLATE REPORTS 


Batt, 253 Neb. 852, 573 N.W.2d 425 (1998), which was released 
after trial in the instant case, reinforces these holdings. In State 
on behalf of Hopkins, the minor child’s father was employed by 
a branch of the federal armed services and received housing on 
a military base and a “subsistence allowance” as tax-exempt 
benefits incident to his employment. The trial court included the 
value of those benefits as income in calculating the father’s 
child support obligation, and the father appealed. The Nebraska 
Supreme Court affirmed the calculations, holding that “the 
guidelines contemplate that income for purposes of child sup- 
port may differ from taxable income and do not prevent consid- 
eration of tax-exempt benefits in determining the amount of a 
parent’s income ‘derived from all sources.’” Jd. at 865-66, 573 
N.W.2d at 435. 

Applying State on behalf of Hopkins, Baratta, and Robbins 
to the instant case, we find no abuse of discretion in the trial 
court’s imputation of $600 in monthly income to Darsaklis to 
represent the value of his housing, regardless of the manner in 
which Darsaklis characterizes the value of his housing for pur- 
poses of federal tax liability. 

We also find that the trial court properly held that Darsaklis 
failed to meet his burden of proof to prove a material change of 
circumstances which justified the reduction in child support. 
Darsaklis testified that he did not consistently work at income- 
generating employment during the months of January through 
April 1997, and the record contains no evidence that Darsaklis 
was seeking employment during that period of time. Further, 
the record shows that despite the court order for-child support 
entered in early December 1996, Darsaklis paid nothing at all 
for the support of his child until a contempt order was filed 
against him in March 1997. 

Darsaklis’ course of conduct is not unlike the factual pattern 
set forth in State v. Smith, 231 Neb. 740, 437 N.W.2d 803 
(1989). In Smith, the father of a child born out of wedlock quit 
his employment as a brand inspector when he learned that the 
child’s mother planned to seek child support payments from 
him. Smith then worked on his parents’ ranch, receiving no 
remuneration except for room and board and occasional com- 
pensation for work as a day laborer on other ranches, and his tax 
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returns indicated a continuous loss of money. The Nebraska 
Supreme Court refused to accept Smith’s claim that he was 
without income or earning capacity to pay child support, and 
the court affirmed a child support order based upon Smith’s 
demonstrated earning capacity as a brand inspector. Following 
Smith, Nebraska courts have consistently examined a parent’s 
earning capacity, as well as actual wages, to determine child 
support. This is particularly apposite when a parent receives 
valuable benefits which are not paid as cash, see State on behalf 
of Hopkins, supra; Baratta, supra; Robbins, supra, and also 
when a parent unjustifiably chooses to be underemployed or 
unemployed, see, e.g., Sabatka v. Sabatka, 245 Neb. 109, 511 
N.W.2d 107 (1994); Knippelmier v. Knippelmier, 238 Neb. 428, 
470 N.W.2d 798 (1991); Morisch v. Morisch, 218 Neb. 412, 355 
N.W.2d 784 (1984); Dworak v. Fugit, 1 Neb. App. 332, 495 
N.W.2d 47 (1992). See, also, Nebraska Child Support 
Guidelines, paragraph C(5), which allows deviation from appli- 
cation of the guidelines if application of them would result in an 
unjust or inappropriate result. 

In the instant case, the trial court did not abuse its discretion 
in finding that Darsaklis failed to meet his burden of proof to 
show that he had suffered a bona fide reduction in his income. 
Therefore, we affirm the trial court’s judgment regarding child 
support. 


Payment of Proportionate Share of Child-Care Costs 
and Unreimbursed Health Care Expenses. 

The trial court ordered that Darsaklis pay 62 percent of the 
monthly costs of child care while Cahoy was at work, as well as 
62 percent of all costs for Hayden’s health care which were not 
reimbursed by insurance. Sixty-two percent of these expenses is 
consistent with the trial court’s finding that, based upon 
Darsaklis’ income, he was responsible for 62 percent of the total 
monthly cost of support for Hayden. 

As noted above, Darsaklis admitted in his responsive plead- 
ing that he should be held responsible for paying his propor- 
tionate share of the child-care costs and unreimbursed health 
care expenses. These statements constitute judicial admissions 
to which the trial court could and did properly consider 
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Darsaklis held bound. Whalen v. U S West Communications, 253 
Neb. 334, 570 N.W.2d 531 (1997). 

[8] The trial court’s order is further justified on the basis that 
Darsaklis stipulated in open court to payment of these expenses. 
Generally, courts will enforce valid stipulations voluntarily 
entered into by the parties unless some good cause is shown for 
declining to do so, especially where the stipulations have been 
acted upon so that a party relying upon it cannot thereafter be 
restored to his or her prestipulation status quo. Mischke v. 
Mischke, 253 Neb. 439, 571 N.W.2d 248 (1997). 

In the instant case, relying upon the court’s acceptance of the 
stipulation that the court could order a reasonable visitation 
schedule and further payments by Darsaklis for child care and 
unreimbursed health care costs, Cahoy presented no evidence to 
the trial court in support of her petition in intervention. The trial 
court correctly entered orders regarding Darsaklis’ obligation to 
pay for child care and unreimbursed health care costs, consis- 
tent with the stipulation that he would do so. 

Paragraph N of the Nebraska Child Support Guidelines 
expressly provides that child-care costs are a separate item of 
support for which a child’s parent may be held liable, in addi- 
tion to separately ordered child support. This provision of the 
guidelines applies to paternity cases, as well as support ordered 
for children born within a marriage relationship. Dworak v. 
Fugit, supra. 

Paragraph O of the guidelines provides that a trial court may 
apportion all nonreimbursed health care costs for a minor child 
between the child’s parents according to the same formula used 
to determine each parent’s share of child support. Consistent 
with the rule that children born out of wedlock are as entitled to 
appropriate parental financial support as children born within a 
marriage, see State on behalf of Matchett v. Dunkle, 244 Neb. 
639, 508 N.W.2d 580 (1993), and that the Nebraska Child 
Support Guidelines are presumptively applicable in determin- 
ing child support obligations in filiation cases, see State on 
behalf of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 
(1998), we logically apply paragraph O of the guidelines to fil- 
iation cases. The trial court could and did properly order 
Darsaklis to pay for 62 percent of the unreimbursed costs of 
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health care for Hayden independent of and in addition to the 
monthly child support payment, which the trial court calculated 
based upon evidence of all of the circumstances of the parties. 
Therefore, we affirm these findings of the trial court. 


Award of Attorney Fees and Costs. ; 
In Darsaklis’ last assignment of error, he contests the trial 
court’s award of $200 to Cahoy for attorney fees and costs she 

incurred in the trial court. 

[9] Attorney fees are recoverable in Nebraska only where 
provided for by law or allowed by custom. Venter v. Venter, 249 
Neb. 712, 545 N.W.2d 431 (1996), relying on Murrell v. 
Murrell, 232 Neb. 247, 440 N.W.2d 237 (1989). Neb. Rev. Stat. 
§ 43-1406 (Reissue 1993), much of the substance of which is 
now found at Neb. Rev. Stat. § 43-512.04 (Supp. 1997), as well 
as Neb. Rev. Stat. § 43-1412 (Reissue 1993 & Supp. 1997), all 
specifically provide that attorney fees and costs are allowed in 
paternity and child support cases brought by a child’s mother, 
father, guardian or next friend, the county attorney, or other 
authorized attorney. We are aware that State ex rel. Reitz v. 
Ringer, 244 Neb. 976, 510 N.W.2d 294 (1994), may be incon- 
sistent with the foregoing statement. Attorney fees are reviewed 
de novo on the record to determine whether there has been an 
abuse of discretion by the trial judge. Absent such an abuse, the 
award will be affirmed. State ex rel. Mooney v. Duer, 1 Neb. 
App. 84, 487 N.W.2d 575 (1992). 

We find no evidence in the record of an abuse of discretion 
by the trial court, and we affirm its award of fees and costs to 


Cahoy. 
AFFIRMED. 


ARCADIAN FERTILIZER, L.P., APPELLANT, V. SARPY COUNTY 
BOARD OF EQUALIZATION, APPELLEE. 
583 N.W. 2d 353 


Filed August 11, 1998. No. A-97-1199. 


1. Taxes: Appeal and Error. Any person aggrieved by a final decision in a case 
appealed to the Tax Equalization and Review Commission, whether the decision is 
affirmative or negative in form, shall be entitled to judicial review in the Nebraska 
Court of Appeals. 
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2. ____: ___. In an appeal from the Tax Equalization and Review Commission, the 
Nebraska Court of Appeals reviews for errors appearing on the record of the 
commission. 

3. Judgments: Appeal and Error. When reviewing an order for errors appearing 
on the record, an appellate court’s inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable, 

4. Administrative Law: Statutes. Administrative bodies have only that authority 
specifically conferred upon them by statute or by construction necessary to achieve 
the purpose of the relevant act. 

5. Taxation: Valuation: Appeal and Error. A taxpayer’s appeal to the Tax 
Equalization and Review Commission is limited to consideration of questions raised 
before the board of equalization, and the commission is without power to adjudicate 
any other factual question or issue in the taxpayer’s appeal. 

6. Administrative Law: Jurisdiction: Parties. Lack of jurisdiction may exist even 
where the parties submit an issue to an administrative agency in the mistaken belief 
that the agency has statutory authority to resolve it, 

7. Appeal and Error. An appellate court always reserves the right to note plain error 
which was not complained of at trial or on appeal but’is plainly evident from the 
record, and which is of such a nature that to leave it uncorrected would result in dam- 
age to the integrity, reputation, or fairness of the judicial process. 

8. Administrative Law: Taxation: Evidence: Appeal and Error. Because proceed- 
ings before a referee are a part of the board of equalization process, it is plain error 
for the Tax Equalization and Review Commission to deny a motion to admit the tran- 
script of the refereed proceedings in an appeal from a decision by the board of equal- 
ization, where the dispositive issue is whether a question had been raised before the 
board of equalization. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Reversed and remanded for further proceedings. 


Norman H. Wright, of Fraser Stryker Vaughn Meusey Olson 
Boyer & Bloch, P.C., for appellant. 


Michael A. Smith, Deputy Sarpy County Attorney, for 
appellee. 


HANNON, IRwINn, and INBopy, Judges. 


InBoDY, Judge. 

Arcadian Fertilizer, L.P., now known as PCS Nitrogen, L.P. 
(Arcadian), appeals from the dismissal for lack of jurisdiction 
of its appeal of a real property tax assessment to the Tax 
Equalization and Review Commission (Commission). For the 
reasons set forth below, we reverse, and remand to the 
Commission for further proceedings. 
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STATEMENT OF FACTS 
Arcadian operates a chemical manufacturing facility in Sarpy 
County, Nebraska. After the Sarpy County assessor notified 
Arcadian that the 1996 real estate assessment on its facility 
would be $6,130,680, Arcadian timely appealed to the Sarpy 
County Board of Equalization (Board of Equalization). Arcadian 
appealed to the Board of Equalization by completing a copy of 
“Form 422,” a form provided by the Nebraska Department of 
Revenue for such appeals. On the section of that form prefaced 
with the following language, “I hereby request that the values of 
the described property be changed to the requested values for the 
following reasons,” Arcadian stated as follows: 
The assessment is nonuniform with respect to property 
assessments within county. The valuation is arbitrary and 
capricious. The valuation is an inaccurate assessment of 
the property’s fair market value. The valuation is based 
upon an erroneous calculation. Arcadian reserves the right 
to present additional facts, data, opinions and other rele- 
vant information and argument to support our protest. 
The Board of Equalization appointed a referee pursuant to 
Neb. Rev. Stat. § 77-1502.01 (Reissue 1996). The referee con- 
ducted a hearing on July 12, 1996, which hearing was attended 
by Arcadian. Following that hearing, the referee recommended 
a reduction in valuation from $6,130,680 to $4,173,600, a 
recommendation the Board of Equalization adopted on July 23. 
Arcadian then appealed to the Commission, using a 
preprinted appeal form provided by the Commission. One por- 
tion of that form directs the appellant as follows: “Reason for 
Appeal: Be Specific and attach exhibits.” Arcadian inserted the 
following, in part, in that section of the appeal form: 
The only issue remaining after the County B.O.E. appeal 
is whether certain chemical storage tanks located on the 
property are real property or personal property. The tax- 
payer asserts that these tanks should not be classified and 
taxed as real property, but rather, constitute personal prop- 
erty and should be deleted from the value for improve- 
ments to real estate. 
A formal hearing before the Commission was held on July 9, 
1997. During that hearing, the Commission chair, Mark P. 
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Reynolds, sua sponte raised the issue of jurisdiction, specifi- 
cally whether the issue Arcadian had presented to the 
Commission was the same issue as had been presented to the 
Board of Equalization. The jurisdictional issue was raised in the 
following manner: 

COMMISSIONER REYNOLDS: Mr. Wright [counsel 
for Arcadian], Nebraska Revised Statute Section 77-1502 
requires, and I quote, “Attached to each copy of the protest 
shall be a written statement of the reason or reasons why 
the requested reduction in assessment should be made, or 
the protest shall be automatically dismissed.” Exhibit No. 
4, which on page 3 contains the original Form 422... 
doesn’t appear to recite the issue at hand, whether . . . the 
subject property, the tanks, are improperly classified as 
real property versus personal property .... 

MR. WRIGHT: Well, I think the explanation is that the 
raise notice that was received just increases the — basi- 
cally the building or the structural increase, and until the 
actual investigation is made with regards to what went into 
increasing that, the taxpayer has no notice that there was 
that kind of an error .... And so it would be covered under 
the ... “Present additional facts, data, opinions and other 
relevant information to support the protest.” It’s through 
the protest process ... with the county referee that they at 
that time determined that there were items of personal 
property .. . included in what the county assessor believed 
to be real estate. 

COMMISSIONER REYNOLDS: Do I take it from 
your statement that the Form 422 does not allege that there 
is an issue regarding classification? Does that explicitly 
recite that? 

MR. WRIGHT: I guess I would agree. It doesn’t explic- 
itly recite it. 

Following the commissioner’s comments, Arcadian moved to 
supplement the record with the transcript and records of pro- 
ceedings before the referee and of the Board of Equalization’s 
meeting from which the referee’s report had been adopted. 
Arcadian’s motion was granted concerning the Board of 
Equalization’s meeting, to be designated exhibit 25, but denied 
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as to the proceedings before the referee, designated exhibit 26. 
We note that the record before us contains a transcription of the 
refereed proceedings, but no transcript or other records of the 
Board of Equalization proceedings are included. 

On October 23, 1997, the Commission entered an order dis- 
missing Arcadian’s appeal for lack of jurisdiction. Arcadian 
timely appealed to this court. 


ASSIGNMENT OF ERROR 
Arcadian makes a single assignment of error: “The Tax 
Equalization [and] Review Commission . . . erred in its inter- 


pretation of Neb. Rev. Stat. § 77-1511 (Reissue 1996) by hold- 
ing that Arcadian failed to raise the same ‘question,’ before the 
Sarpy County Board of Equalization.” It is claimed by Arcadian, 
in slightly restated and expanded form, that the Commission 
erred in concluding that the question presented to the 
Commission had not, by implication or inference, been previ- 
ously presented in Arcadian’s appeal to the Board of 
Equalization and that, accordingly, the Commission erred in 
holding that it was without jurisdiction to hear the appeal. 


STANDARD OF REVIEW 

[1-3] Any person aggrieved by a final decision in a case 
appealed to the Commission, “whether the decision is affirma- 
tive or negative in form, shall be entitled to judicial review in 
the [Nebraska] Court of Appeals.” Neb. Rev. Stat. § 77-5019(1) 
(Reissue 1996). In an appeal from the Commission, the Court of 
Appeals reviews for errors appearing on the record of the 
Commission. § 77-5019(5). When reviewing an order for errors 
appearing on the record, an appellate court’s inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable. 
Harrison Square v. Sarpy Cty. Bd. of Equal., 6 Neb. App. 454, 
574 N.W.2d 180 (1998); US Ecology v. Boyd Cty. Bd. of Equal., 
6 Neb. App. 956, 578 N.W.2d 877 (1998). This court may 
affirm, reverse, or modify the decision of the Commission or 
remand the cause for further proceedings. § 77-5019(5). 

On questions of law, which include the meaning of statutes, 
a reviewing court is obligated to reach its conclusions indepen- 


504 7 NEBRASKA APPELLATE REPORTS 


dent of the legal determinations made by the agency below. 
Central Platte NRD v. City of Fremont, 250 Neb. 252, 549 
N.W.2d 112 (1996); McHenry v. Nebraska Liquor Control 
Comm., 5 Neb. App. 95, 555 N.W.2d 350 (1996). 


ANALYSIS 

[4,5] It is uncontroverted that administrative bodies have 
only that authority specifically conferred upon them by statute 
or by construction necessary to achieve the purpose of the rele- 
vant act. Grand Island Latin Club v. Nebraska Lig. Cont. 
Comm., 251 Neb. 61, 554 N.W.2d 778 (1996). Appeals from a 
county board of equalization to the Commission are controlled 
by Neb. Rev. Stat. § 77-1511 (Reissue 1996), which provides, 
in pertinent part, that in such appeals, the Commission “shall 
hear . . . and determine anew all questions raised before the 
county board of equalization which relate to the liability of the 
property to assessment, or the amount thereof.” (Emphasis sup- 
plied.) The statute “restricts a taxpayer’s appeal to a considera- 
tion of questions raised before the board of equalization, and 
the court is without power to adjudicate any other factual ques- 
tion or issue in the taxpayer’s appeal.” (Syllabus of the court.) 
Gordman Properties Co. v. Board of Equal., 225 Neb. 169, 403 
N.W.2d 366 (1987). See, also, Harrison Square v. Sarpy Cty. 
Bd. of Equal., supra (question of proper capitalization rate was 
neither presented to nor raised before board for ruling, thus it 
was not properly before either Commission or court on appeal); 
US Ecology v. Boyd Cty. Bd. of Equal., supra. 

[6] At the threshold, we address Arcadian’s argument that 
because the jurisdictional issue was raised by the Commission 
and not by the parties, there should be a “presumption . . . that 
issues being raised on appeal were those issues, in fact, before 
the Sarpy County Board of Equalization .. . .” Brief for appel- 
lant at 13. The fact is that lack of jurisdiction may exist even 
where the parties submit an issue to an administrative agency in 
the mistaken belief that the agency has statutory authority to 
resolve it. The parties’ understanding or intentions are irrelevant 
to the issue of whether the Commission had jurisdiction, since 
the parties cannot confer subject matter jurisdiction upon a 
tribunal by either consent or acquiescence. Thomas v. Omega 
Re-Bar, Inc., 234 Neb. 449, 451 N.W.2d 396 (1990). There 
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is, accordingly, no “presumption” that the Commission had 
jurisdiction. 

We are mindful that this court has recently cited § 77-1511 
for the general proposition that “the Commission has no author- 
ity to consider questions not raised before a county board of 
equalization.” Harrison Square v. Sarpy Cty. Bd. of Equal., 6 
Neb. App. 454, 460, 574 N.W.2d 180, 185 (1998). Accord US 
Ecology v. Boyd Cty. Bd. of Equal., 6 Neb. App. 956, 578 
N.W.2d 877 (1998). However, in those cases, we found that the 
issue was sharply defined: It was obvious that the question pre- 
sented to the Commission had not been first presented to the 
Board of Equalization. Resolution was therefore one of 
straightforward application of the statute—because the question 
clearly had not been presented to the Board of Equalization 
first, it could not be presented to the Commission. But in the 
instant case, our problem is more subtle: We must determine 
whether the question as presented to the Board of Equalization 
and the question as presented to the Commission were suffi- 
ciently related in content and context to be deemed the same 
question at both levels. In other words, does the statutory lan- 
guage of § 77-1511, “all questions raised before the county 
board of equalization,” mean that the wording and content must 
be identical at both levels, or, if not, to what extent and in what 
manner must they match? 

Thus, the question becomes whether, in the instant case, 
Arcadian’s presented questions at the separate appeal levels are 
sufficiently the same. The Board of Equalization argues that if 
Arcadian “believed the Assessor was wrong in including certain 
storage tanks as real property when they should be characterized 
as personal property, it is impossible to reach that determination 
based upon the language written in Form 422.” Brief for 
appellee at 6-7. Arcadian argues that its statement of reasons for 
appeal should not be limited to the statement set out in Form 422 
but must be evaluated in the context of the proceedings before 
the referee and the Board of Equalization, where, Arcadian 
asserts, the underlying reasons were clearly explained and set 
out in detail. 

(7] Although Arcadian now argues that the Commission erred 
in refusing to permit Arcadian to supplement the record with a 
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transcript of the proceedings before the referee, Arcadian did 
not assign that refusal as error on appeal. Ordinarily, we would 
not consider this argument in the absence of an assigned error, 
since errors which are argued but not assigned need not be con- 
sidered by an appellate court. Daehnke v. Nebraska Dept. of 
Soc. Servs., 251 Neb. 298, 557 N.W.2d 17 (1996). However, 
while an appellate court does not consider assignments of error 
not listed and discussed in the briefs, it always reserves the right 
to note plain error which was not complained of at trial or on 
appeal but is plainly evident from the record, and which is of 
such a nature that to leave it uncorrected would result in dam- 
age to the integrity, reputation, or fairness of the judicial pro- 
cess. In re Interest of D.M.B., 240 Neb. 349, 481 N.W.2d 905 
(1992). It appears to us that this is such a case. 

[8] The Commission held that the refereed proceedings were 
irrelevant, stating that “whatever proceedings may have been 
held before the referee would not be relevant to this issue... . 
It’s the issue presented to the County Board of Equalization.” 
However, proceedings before the referee are in fact a part of the 
board of equalization process. The statute providing for 
appointment of a referee in taxpayer appeals, § 77-1502.01, 
provides, in pertinent part: 

[T]he county board of equalization may appoint one or 
more suitable persons to act as referees. . . . The county 
board of equalization may direct that any protest filed in 
accordance with section 77-1502, shall be heard in the first 
instance by the referee in the manner provided for the hear- 
ing of protests by the county board of equalization. Upon 
the conclusion of the hearing . . . the referee shall transmit 
to the county board of equalization all papers relating to 
the case, together with his or her findings and recommen- 
dations in writing. The county board of equalization, after 
considering all papers relating to the protest and the find- 
ings and recommendations of the referee, may make the 
order recommended by the referee or any other order[.] 

Thus it appears that the transcript of the refereed proceed- 
ings, as well as any other “papers” introduced during those pro- 
ceedings, is clearly relevant to proceedings before the 
Commission, especially where, as here, the dispositive ques- 
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tion, posed by the Commission itself, is the scope of the issues 
previously raised before the Board of Equalization. Logically, it 
would be impossible to determine jurisdiction without review- 
ing the transcript of the refereed proceeding. Accordingly, it 
was plain, prejudicial, and reversible error for the Commission 
to deny Arcadian’s motion to admit the transcript of the refer- 
eed proceedings. 


CONCLUSION 

Specifically, because the question of whether Arcadian had 
raised the issue of personal property versus real estate before 
the Board of Equalization requires consideration of the records 
before the Board of Equalization, including the proceedings 
before the referee, it was error to make a jurisdictional determi- 
nation without considering those records. Therefore, the 
Commission erred in holding that it had no jurisdiction in this 
case without first reviewing the records before the Board of 
Equalization. 

Accordingly, the order of dismissal by the Commission is 
reversed, and the matter remanded to the Commission for recon- 
sideration of the jurisdictional issue. If, on remand, the Com- 
mission determines that it has jurisdiction, the Commission 
should proceed to resolve the underlying substantive issues. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


AMERICAN STATES INSURANCE COMPANY, A CORPORATION, 
APPELLANT, V. FARM BUREAU INSURANCE COMPANY OF NEBRASKA, 
A CORPORATION, ET AL., APPELLEES. 

583 N.W. 2d 358 


Filed August 18, 1998. No. A-97-339. 


1, Summary Judgment: Appeal and Error. In reviewing an order granting a motion 
for summary judgment, an appellate court views the evidence in a light most favor- 
able to the party opposing the motion and gives that party the benefit of all reason- 
able inferences deducible from the evidence. 

2. Summary Judgment. Summary judgment is proper only when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record disclose that there is no 
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genuine issue as to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to judgment as a matter 
of law. 

3. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the lower court’s ruling. 

4. Insurance: Motor Vehicles. There may be implied permission to drive an automobile. 

5. ___:____. An automobile is being used by an individual who is traveling in it, 
regardless of whether it is being operated by him or her or by another. 

6. Statutes: Public Policy: Insurance: Contracts: Motor Vehicles: Damages: 
Liability. The uninsured motorist statute established in this state a public policy that 
every insured is entitled to recover damages he or she would have been able to 
recover if the offending motorist had maintained a policy of liability insurance in a 
solvent company capable of responding for damages duly adjudicated against its 
insured. 

7. Statutes: Insurance: Contracts: Motor Vehicles. A provision, drawn by an insurer 
to comply with the statutory requirement of uninsured motorist coverage, must be 
construed in light of the purpose and policy of the statute. 

8. Insurance: Motor Vehicles. Under the Uninsured and Underinsured Motorist 
Insurance Coverage Act, an insured is entitled to recover the same amount he or she 
would have recovered if the offending motorist had maintained insurance. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Affirmed. 


Dan H. Ketcham, Suzanne M. Shehan, and Robert S. Keith, 
of Hansen, Engles & Locher, P.C., for appellant. 


Terry M. Anderson and David S. Lathrop, Jr., of Hauptman, 
O’Brien, Wolf & Lathrop, P.C., for appellee Luikens. 


HANNON, IRwin, and INBODY, Judges. 


HANNON, Judge. 

Barbara Luikens, Tara Lawson, and Amanda Hill took a car 
belonging to Amanda’s parents, James and Jonnie Andersen, 
while the Andersens were not at home. All three girls were 
under the legal driving age. The girls were subsequently 
involved in a one-vehicle accident while Tara was driving, and 
Barbara, who was sitting in the back seat, was injured. This case 
involves a dispute over which, if either, of two insurance poli- 
cies issued by two insurance carriers covers Barbara’s claim for 
injuries, that is, the liability policy covering the vehicle 
involved issued by Farm Bureau Insurance Company (Farm 
Bureau), or the uninsured motorist insurance provision of the 
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policy covering Barbara’s father’s vehicle issued by American 
States Insurance Company (American States). 

American States, the plaintiff, filed a declaratory action 
against both Barbara, by and through her father, Alvin Luikens, 
and Farm Bureau, seeking a judgment determining that its pol- 
icy did not provide uninsured motorist coverage to Barbara. 
Upon cross-motions for summary judgment, the district court 
found that Tara was not covered by liability insurance at the 
time of the accident and further that the uninsured motorist cov- 
erage issued by American States was applicable to Barbara. 
Therefore, the court denied American States’ motion and 
granted a summary judgment of dismissal. American States 
now appeals, arguing that an exclusion in its policy providing 
that an otherwise covered person is excluded from uninsured 
motorist coverage if that person is using the vehicle without the 
reasonable belief that he or she may do so, is applicable in the 
instant situation and necessarily excludes Barbara from cover- 
age. We agree that, if valid, the provision would have that effect. 
However, we conclude that the exclusion is contrary to the pro- 
visions of the Uninsured and Underinsured Motorist Insurance 
Coverage Act, Neb. Rev. Stat. §§ 44-6401 through 44-6414 
(Cum. Supp. 1994 & Cum. Supp. 1996), and is therefore void 
as against public policy. Thus, we affirm. 


SUMMARY OF EVIDENCE 

At the hearing on the motions, the court received the deposi- 
tions of the three youths; the deposition of Tara’s mother, 
Yvonne Lawson; and copies of the policies issued by American 
States and Farm Bureau. We will quote the applicable provi- 
sions of these policies in the discussion below. 

The undisputed evidence shows that on August 10, 1995, 
Barbara, age 14; Tara, age 13; and Amanda, age 14, congregated 
at Amanda’s house in Valley, Nebraska. Neither Amanda’s step- 
father, James Andersen, nor her mother, Jonnie Andersen, was 
home. Amanda was expecting her boyfriend to arrive, and when 
he did not, she began to worry. After a while, the three girls 
decided to use the Andersens’ vehicle to drive to Elkhorn to 
look for him. After Amanda had difficulty driving, Tara drove to 
Venice, Nebraska. There the girls became frightened and 
decided to return to Amanda’s home. On the way home, Tara 
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lost control of the vehicle and crashed into a ditch. Amanda, sit- 
ting in the front passenger’s seat, was not seriously injured, but 
Barbara, who was sitting in the back seat, sustained serious 
injuries. 

The depositions contain a detailed examination of all three 
girls. Based on the issues in this case, the only additional facts 
necessary to frame the issues in this appeal are that Barbara 
lived at home with her father, Alvin; that she had spent the night 
before the accident at Amanda’s home; that when the girls 
decided to take the Andersens’ vehicle, Amanda’s parents were 
not at home; and that the girls made no effort to contact either 
of Amanda’s parents. Barbara admitted that she did not think 
anyone had permission to drive the car, and she further admit- 
ted that she understood that Amanda did not have permission to 
take the car. Barbara additionally admitted that Amanda did not 
say that her mother had given her permission to drive the car, 
but she did testify that Amanda had told her that Amanda’s 
mother had given Amanda a key to the car. Barbara also admit- 
ted that she knew that Tara was an underage driver and that Tara 
did not have a license. 

Amanda testified that taking the vehicle to go visit her 
boyfriend was a “mutual thing” among the girls, but she did not 
testify that she had permission or that the other two girls 
thought she had permission to take the vehicle. Tara’s mother, 
Yvonne, testified that she, Yvonne, was not insured on the date 
of the accident. 

The court sustained Barbara’s motion for summary judgment 
as to American States, sustained Farm Bureau’s motion for 
summary judgment, and overruled American States’ motion for 
summary judgment. 


ASSIGNMENTS OF ERROR 

American States contends that the court erred in (1) granting 
Barbara’s motion for summary judgment and (2) overruling its 
motion, because the undisputed facts show that a provision in 
the uninsured motorist section of its policy excludes coverage in 
this case. American States also argues that there is a genuine 
issue of material fact as to whether Barbara had reason to 
believe that she was entitled to use the Andersens’ vehicle. 
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STANDARD OF REVIEW 

(1,2] In reviewing an order granting a motion for summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the evi- 
dence. Vowers & Sons, Inc. v. Strasheim, 254 Neb. 506, 576 
N.W.2d 817 (1998). Summary judgment is proper only when 
the pleadings, depositions, admissions, stipulations, and affi- 
davits in the record disclose that there is no genuine issue as to 
any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law. Id. 

(3] When reviewing a question of law, an appellate court 
reaches a conclusion independent of the lower court’s ruling. 
Veskerna v. City of West Point, 254 Neb. 540, 578 N.W.2d 25 
(1998). 


ANALYSIS 
Is Tara an Uninsured Motorist? 

There is no dispute of material fact on this issue. The only 
possible sources of liability insurance for Tara arise either from 
her family or in connection with the vehicle she was driving. 
Tara’s mother testified that she was uninsured on the date of the 
accident. Thus, the only remaining source of liability insurance 
could be the insurance policy on the Andersens’ vehicle. 

Farm Bureau had issued a policy to James and Jonnie 
Andersen, insuring the vehicle the girls were driving when the 
accident occurred. The liability provision of that policy pro- 
vided in significant part as follows: “Part I[.] Liability(.] 
Additional definitions used in this Part: Insured under this 
Part means: 1. With respect to a covered automobile: a. you 
and any resident relative; b. any other person using it with your 
permission and within the scope of your permission ... .” The 
definitional section defines “Resident relative” as a person “1. 
who is related to you by blood, marriage or adoption; and 2. 
who is a resident of your household.” 

It is undisputed that Amanda lived with her stepfather and 
mother in their home in Valley. Thus, she is a resident relative 
within the meaning of the policy and, therefore, an insured. 
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The liability coverage section of that policy states: “‘We will 
pay damages for bodily injury or property damage for which 
the law holds an insured responsible because of an automobile 
accident resulting from the ownership, maintenance or use of a 
covered automobile or non-owned automobile.” Amanda, the 
insured, was not the driver. Any negligence of Tara, the driver, 
cannot be imputed to Amanda, a passenger, as a joint adven- 
turer, or one involved in a joint enterprise, because there was no 
“community of pecuniary interest.” See Restatement (Second) 
of Torts § 491, comment c. at 548 (1965). See, also, Winslow v. 
Hammer, 247 Neb. 418, 527 N.W.2d 631 (1995) (adopting def- 
inition of joint enterprise found in Restatement). No one puts 
forth any other theory under which Amanda is responsible for 
Barbara’s injuries. 

[4] The Farm Bureau policy lists as an insured “any other 
person using it [the insured vehicle] with your permission and 
within the scope of your permission.” In the definitional section 
of that policy, “your” is defined to mean the named insured, or, 
in this case, James and Jonnie Andersen. Thus, the issue is 
whether Tara was driving with the permission of the Andersens. 
Nebraska recognizes that there may be implied permission to 
drive an automobile. MFA Ins. Companies v. Mendenhall, 205 
Neb. 430, 288 N.W.2d 270 (1980). The evidence is very clear 
that Tara did not have either the express or implied permission 
of either of the Andersens to drive their automobile. 

Neb. Rev. Stat. § 60-534 (Reissue 1993) provides that a 
“motor vehicle liability policy . . . (2) shall insure the person 
named therein and any other person, as insured, using any such 
motor vehicle or motor vehicles with the express or implied 
permission of such named insured . . . .” Thus, as far as liabil- 
ity coverage, the insurance statute authorizes the exclusion of 
such persons as Tara from that coverage. Later, in considering a 
related provision of uninsured motorist coverage, we do not find 
such statutory permission. 

In this case, there are no facts that would support a finding 
that Tara had the Andersens’ permission. Tara’s mother testified 
that she was not insured on the day of the accident. There is no 
suggestion that there is any other possible source of liability 
insurance covering Tara as she drove on August 10, 1995. We 
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hold that there is no genuine issue of material fact on the issue 
and that, as a matter of law, Tara was an uninsured driver dur- 
ing the accident. 


Does Luikens’ Policy Extend Uninsured Motorist Coverage 
to Tara? 

The uninsured motorist coverage provisions of the policy 
issued by American States to Barbara’s father, Alvin, provided 
in significant part: 

[W]e will pay compensatory damages which an “insured” 
is legally entitled to recover from the owner or operator of 
an “uninsured . . . vehicle” because of “bodily injury” sus- 
tained by an “insured” and caused by an accident. The 
owner’s or operator’s liability for these damages must 
arise out of the ownership, maintenance, or use of the 
“uninsured” or “underinsured motor vehicle.” 
The policy provides that an insured includes any member of the 
named insured’s family. Barbara would clearly be an insured 
and be entitled to uninsured motorist benefits unless a valid 
exclusion applies. 

Part C, the “Uninsured or Underinsured Motorists Coverage” 
section, contains the following exclusions: 

A. We do not provide Uninsured . . . Motorists 
Coverage for “bodily injury” sustained by any person: 

1. [Regarding an uninsured vehicle owned by the named 
insured or a member of his family. See § 44-6413(b) (Cum. 
Supp. 1996).] 

2. [Regarding settlement without the insurer’s consent. 
See § 44-6413(a).] 

3. [Using the insured vehicle for public conveyance. 
See § 44-6413(c).] 

4. Using a vehicle without a reasonable belief the per- 
son may do so. 

B. [Stipulating no benefits of an insurer under workers’ 
compensation or disability benefit laws.] 

C. [Regarding punitive or exemplary laws. See § 44-6408 
(Cum. Supp. 1994).] 

All of the exclusions except A(4) are summarized for brevity, as 
only A(4) is of importance to our consideration. The statutory 
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references included above are to those statutes which appear to 
authorize the exclusion, and we were unable to locate a statute 
authorizing the exclusion when no statutory section is given. 
Exclusion A(4) is the exclusion under consideration in this 
opinion and is therefore quoted verbatim. 

[5] American States argues that Barbara was using the 
Andersens’ vehicle without the reasonable belief that she had 
permission to do so and that, therefore, the exclusion applies. 
The Nebraska Supreme Court has repeatedly stated that an 
automobile is being used by an individual who is traveling in it, 
regardless of whether it is being operated by him or her or by 
another. National Union Fire Ins. Co. v. Bruecks, 179 Neb. 642, 
139 N.W.2d 821 (1966); Metcalf v. Hartford Acc. & Ind. Co., 
176 Neb. 468, 126 N.W.2d 471 (1964). Compare, State Farm 
Mutual Automobile Ins. Co. v. Kersey, 171 Neb. 212, 106 
N.W.2d 31 (1960). As explained by the court, 

“For the ‘use’ of an automobile by an individual involves 
its employment for some purpose or object of the user 
while its ‘operation’ by him involves his direction and 
control of its mechanism as its driver for the purpose of 
propelling it as a vehicle. It is perfectly clear that an auto- 
mobile is being used by an individual who is traveling in 
it regardless of whether it is being operated by him or by 
another. . . .” 
Metcalf, 176 Neb. at 472-73, 126 N.W.2d at 474. 

It is clear that Barbara was using the vehicle when she sus- 
tained her injuries. Barbara’s testimony establishes that she 
knew neither she, Tara, nor Amanda had permission to use the 
Andersens’ automobile. Therefore, the evidence establishes that 
Barbara did not have a reasonable belief that she had permis- 
sion to use the Andersens’ vehicle, and there is no genuine issue 
of fact on this issue. 


Is Exclusion Against Public Policy? 

Barbara argues that the aforementioned exclusion is contrary 
to public policy. She argues that uninsured and underinsured 
motorist policies must conform to the spirit and terms of the 
Uninsured and Underinsured Motorist Insurance Coverage Act. 
Barbara argues that § 44-6408 makes such coverage mandatory 
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for the protection of persons insured and further that the 
“insured” under the policy is any member of the Alvin Luikens 
family. 

[6,7] The Supreme Court has said: 

[T]he uninsured motorist statute established i in this state a 
public policy that every insured is entitled to recover dam- 
ages he or she would have been able to recover if the 
offending motorist had maintained a policy of liability 
insurance in a solvent company capable of responding for 
damages duly adjudicated against its insured. 

Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 569, 156 N.W.2d 

133, 138 (1968). The Supreme Court has recently followed 

Stephens as precedent, and in so doing quoted as follows: 

“The general rule is that an insurer may not limit its lia- 
bility under uninsured motorist coverage by setoffs or lim- 
itations through ‘other insurance,’ excess insurance, or 
medical payment reduction clauses . . . . And this is true 
because the insured is entitled to recover the same amount 
he would have recovered if the offending motorist had 
maintained liability insurance.” 

Muller v. Tri-State Ins. Co., 252 Neb. 1,7, 560 N.W.2d 130, 135 
(1997). 

“A provision, drawn by the insurer to comply with the 
statutory requirement of uninsured motorist coverage, 
must be construed in light of the purpose and policy of the 
statute. Such a provision . . . is enacted for the benefit of 
injured persons traveling on the public highways. Its pur- 
pose is to give the same protection to the person injured by 
an uninsured motorist as he would have had if he had been 
injured in an accident caused by an automobile covered by 
a standard liability policy. Such provisions are to be liber- 
ally construed to accomplish such purpose.” 

Id. at 8, 560 N.W.2d at 135. 

Muller and Stephens were concerned with uninsured or 
underinsured policies that limited the insurer’s liability to its 
insureds by providing for setoffs. In the case at hand, we are 
concerned with the validity of a contractual exclusion that lim- 
its or decreases the insurance carrier’s exposure by decreasing 
the number of events where uninsured or underinsured coverage 
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would otherwise be extended to the insured. A review and sum- 
mary of the current applicable statutes are helpful in under- 
standing the legislative purpose. 

Section 44-6408 provides in summary: 

(1) No policy insuring against liability . . . shall be 
delivered ... with respect to any motor vehicle principally - 
garaged in this state unless coverage is provided for the 
protection of persons insured who are legally entitled to 
recover compensatory damages . . . from (a) the owner or 
operator of an uninsured motor vehicle... . 

As previously determined, Barbara is an insured under her 
father’s policy. Barbara therefore argues that § 44-6408 requires 
the policy to extend uninsured motorist coverage to her. The fol- 
lowing are other provisions of the act which may be helpful in 
considering this argument. 

Section 44-6405 (Cum. Supp. 1994) defines uninsured motor 
vehicle as “a motor vehicle with respect to the ownership, oper- 
ation, maintenance, or use of which: (1) There is no bodily 
injury liability insurance or bond applicable at the time of the 
accident... .” 

Section 44-6407 (Cum. Supp. 1996) provides for exclusions 
from the definition of “uninsured motor vehicle” and includes a 
vehicle covered by the same policy as the insured; a vehicle 
owned by, furnished, or available for the regular use of the 
named insured or any resident of the insured’s household; a 
self-insured vehicle; and a vehicle owned by the government. 

Section 44-6409 (Cum. Supp. 1996) provides: “The maxi- 
mum liability of the insurer . . . shall be the amount of damages 
. .. less the amount [recovered from the one liable], but in no 
event shall the maximum liability of the insurer under either 
such coverage be more than the limits of the coverage pro- 
vided.” Section 44-6410 (Cum. Supp. 1996) provides that poli- 
cies shall not be stacked, and § 44-6411 (Cum. Supp. 1996) 
provides for the amount of recovery and the priority of payment 
when there are multiple policies. Sections 44-6412 and 
44-6413(1)(a) (Cum. Supp. 1996) provide for the party’s rights 
in the event of settlement with the liable party or parties. 

Subdivisions (1)(b) through (e) of § 44-6413 contain a list of 
events where the “coverages provided in the Uninsured and 
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Underinsured Motorist Insurance Coverage Act shall not 
apply.” These exclusions include cases where the bodily injury 
occurs where the “insured” is occupying a vehicle owned by the 
“named insured,” where the vehicle is used as a public con- 
veyance, where the insured is struck by a vehicle owned by the 
named insured or a spouse or a relative residing with the named 
insured, or where the statute of limitations has run on the claim. 
Section 44-6413 also provides that insurers providing excess or 
umbrella coverage need not provide uninsured motorist cover- 
age and that insurers may make underinsured motorist coverage 
part of uninsured motorist coverage. Section 44-6414 (Cum. 
Supp. 1996) provides that the Director of Insurance shall adopt 
and promulgate the carrying out of the provisions of the act. 

One provision that is significant to our analysis is 
§ 44-6413(4), which provides: “Nothing in the [act] shall be 
construed to prevent an insurer from offering, making available, 
or providing coverage under terms and conditions more favor- 
able to its insured or in limits higher than are required by the 
act.” This provision necessarily suggests, and common sense 
dictates, that insurers may not issue policies which carry terms 
and conditions less favorable to the insured than those provided 
in the act. 

The exclusion under consideration in the instant case pro- 
vides coverage less favorable to the insured than would be pro- 
vided in the absence of such exclusion. The same is true with 
regard to the other exclusions, both those authorized by statute 
and those not authorized. The act clearly requires liability poli- 
cies to contain provisions extending uninsured motorist cover- 
age. As noted above, the act defines the required coverage, the 
minimum amount of liability, and some exclusions. It is obvi- 
ous that an insurance company could reduce its exposure or risk 
by excluding coverage of certain events or conditions and that 
if enough exclusions are allowed, the public could receive 
markedly less than what the Legislature has decreed it is enti- 
tled to. With each exclusion, the insured would receive less cov- 
erage than what the Legislature has directed, although exclu- 
sions such as the one in the American States policy would 
probably affect very few of its insureds. What possible basis 


518 7 NEBRASKA APPELLATE REPORTS 


could the courts have for deciding that some exclusions unau- 
thorized by statute are valid and some not? 

The Nebraska Supreme Court recently ignored a policy’s 
underinsured motorist provision which had the effect of lessen- 
ing the rights provided to insureds under the act, and instead, 
the court applied the provisions of the act. In Horace Mann 
Cos. v. Pinaire, 248 Neb. 640, 645, 538 N.W.2d 168, 172 
(1995), the policy in question provided that underinsured cov- 
erage was excluded where there was a settlement with “ ‘any 
person or organization who may be legally liable therefor....’” 
(Emphasis omitted.) What was then Neb. Rev. Stat. § 60-582 
(Reissue 1993), now codified as § 44-6413(1)(a), provided that 
underinsured motorist coverage was excluded where the insured 
settled without the written consent of the insurer and such set- 
tlement “adversely affect[ed]” the rights of the insurer. Without 
discussing the specific point, the Horace Mann Cos. court 
stated that the statutory provision controlled and proceeded to 
determine that the settlement in question did adversely affect 
the insurer. In so doing, it stated that “the issue is controlled by 
§ 60-582, which requires that the settlement adversely affect the 
rights of the insurer before coverage can be denied.” 248 Neb. 
at 649, 538 N.W.2d at 174. If the Horace Mann Cos. court had 
thought that the contract provision controlled over the more 
restrictive statute, it would not have needed to analyze the evi- 
dence to determine if the insured was prejudiced thereby. 

American States relies on Mayfield v. Allied Mut. Ins. Co., 
231 Neb. 308, 310, 436 N.W.2d 164, 166 (1989), in which the 
court examined an uninsured motorist provision requiring phys- 
ical contact with a “ ‘hit and run vehicle’” in order for the 
injured insured to be covered. At the time, the relevant statute 
required such insurance to cover “ ‘hit-and-run motor vehi- 
cles,’” id., but nothing was said about the necessity for physical 
contact. The court, citing extensively to its previous decision in 
Grace v. State Farm Mut. Auto. Ins. Co., 197 Neb. 118, 246 
N.W.2d 874 (1976), decided that in view of the history of the 
term in the courts, the Legislature probably intended hit-and- 
run incidents to require physical contact. Mayfield, supra, and 
Grace, supra, at least imply that had the court decided that the 
Legislature understood hit-and-run did not include a require- 
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ment of physical contact, the exclusion would have been void 
and against public policy. 

American States also relies on Kracl v. Aetna Cas. & Surety 
Co., 220 Neb. 869, 374 N.W.2d 40 (1985), where the court con- 
cluded that a provision in a policy excluding “stacking” of the 
coverage from more than one uninsured motorist policy was 
valid. Compare § 44-6410 (generally prohibiting stacking). In 
doing so, the Kracl court stated: “As the statute neither requires 
nor prohibits stacking, the question then becomes, What does 
the language of the insurance policy in question provide?” Id. at 
874, 374 N.W.2d at 44. This principle was recognized earlier in 
Charley v. Farmers Mut. Ins. Co., 219 Neb. 765, 366 N.W.2d 
417 (1985). Kracl and Charley are clearly distinguishable from 
the case at hand, because after the exclusions allowed in them 
are given their effect, the injured person is still covered by unin- 
sured motorist insurance to the full limit of the policy on the 
automobile the person is using and, therefore, to the full limit of 
the amount the statutes require. That would not be the effect of 
the exception under consideration here. 

We find only one case involving a similar situation concern- 
ing uninsured motorist coverage. In Dingsor v. Merchants 
Mutual Insur. Co., 72 Misc. 2d 862, 340 N.Y.S.2d 562 (1973), 
the uninsured motorist coverage provided to a mother was 
extended to her daughter who was injured while a passenger in 
an automobile owned by a third party, which automobile the 
jury found to have been operated without the consent of the 
owner. The driver was an uninsured motorist, and the mother’s 
policy stated that coverage was extended to any relative, pro- 
vided that “‘ ‘the other actual use thereof is with the permission, 
or reasonably believed to be with the permission of the owner 

..” Id. at 863, 340 N.Y.S.2d at 564. The relevant New York 
statute specifically protected the insured’s benefits against 
injury or death specifically caused by the owner or operator of 
a motor vehicle operated without the permission of the owner. 
The comparable Nebraska statute, § 44-6408, is arguably 
broader, in that it provides such insurance whenever the opera- 
tor of the car has no liability coverage. 

It might be argued that excluding a person that is using a 
motor vehicle without a reasonable belief that he or she has the 
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permission of the owner from uninsured motorist coverage 
would have the tendency to discourage people from using other 
persons’ vehicles without their permission. This is probably a 
desirable result. However, such a general notion should not fly 
in the face of the rather clear intention of the Legislature that 
the insured driver’s benefits be protected from uninsured or 
underinsured motorists. 

[8] In the instant case, the vehicle in question was an unin- 
sured motor vehicle within the meaning of § 44-6405. More- 
over, § 44-6408 provides that “[n]o policy insuring against lia- 
bility . . . shall be delivered . . . unless coverage is provided for 
the protection of persons insured ... .” Barbara is an insured 
person under her father’s policy. The statutory directives are 
clear and absolute. An interpretation which would approve the 
exclusion at issue would fly in the face of the statements of 
Muller v. Tri-State Ins. Co., 252 Neb. 1, 560 N.W.2d 130 
(1997), and Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 156 
N.W.2d 133 (1968), as quoted above, that is, that an insured is 
entitled to recover the same amount he or she would have recov- 
ered if the offending motorist had maintained insurance. 

We therefore conclude that there is no genuine issue of fact 
and that the trial court was correct in granting the defendants’ 
motions for summary judgment. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. 
JIMMY R. HARRIS, APPELLANT. 
583 N.W. 2d 366 


Filed August 18, 1998. No. A-97-867. 


1. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 

2. Judges: Words and Phrases: Appeal and Error. An abuse of discretion occurs 
where the judge’s ruling is clearly untenable and deprives a litigant of a just result in 
a judicial proceeding. 

3. Sentences. Neb. Rev. Stat. § 29-2204 (Supp. 1997) provides that where the criminal 
offense for which an indeterminate sentence is to be imposed is a Class IV felony, 
the court shall fix the minimum and maximum limits of the sentence, but the mini- 
mum limit fixed by the court shall not be more than one-third of the maximum term. 
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4. Criminal Law: Statutes: Sentences. Where a criminal statute is amended by miti- 
gating the punishment, after the commission of a prohibited act but before final judg- 
ment, the punishment is that provided by the amendatory act unless the Legislature 
has specifically held otherwise. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed as modified. 


Alan G. Stoler and Jerry M. Hug for appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


HANNON, IRWIN, and INBobDy, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Jimmy R. Harris appeals from the sentence imposed by the 
district court upon Harris’ conviction for felony driving under 
suspension pursuant to Neb. Rev. Stat. § 60-6,196 (Reissue 
1993). Although we do not find the sentence to be an abuse of 
discretion, because of an amendment to tlie indeterminate sen- 
tencing statute, Neb. Rev. Stat. § 29-2204 (Supp. 1997), we 
modify the sentence and affirm it as modified. 


II. BACKGROUND 

Harris, who is now 69 years old, has a lengthy history of 
encounters with law enforcement arising primarily out of driv- 
ing under the influence of alcohol (DUD) and driving under a 
suspended license (DUS). Despite having had his license previ- 
ously revoked for DUI, on October 7, 1996, Harris was once 
again stopped for DUI and DUS. 

After pleading guilty, Harris was sentenced to 4 to 5 years’ 
incarceration for the DUS charge. Harris timely appealed the 
sentence on the DUS charge. 


Il]. ASSIGNMENT OF ERROR 
The only error assigned in this appeal is that the district court 
abused its discretion in imposing an excessive sentence for 
Harris’ DUS conviction. 
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IV. ANALYSIS 


1. EXCESSIVE SENTENCE 

Harris asserts that the sentence imposed by the district court 
was excessive when considering his age, mentality, education, 
health, and background. Essentially, Harris asserts that he is 
approaching 70 years old, faithfully served the country in the 
military, has a steady job, and is in relatively poor health and 
under a great deal of stress. As such, he argues that a sentence 
of probation would be more appropriate in this case. We 
strongly disagree. 

The presentence investigation report in this case reveals that 
Harris has been given numerous opportunities in the past to stop 
his dangerous and destructive habits, but repeatedly chooses to 
violate the law. Specifically, Harris had five prior DUI convic- 
tions at the time of this offense, and the DUI offense which 
occurred on the same night as the present DUS offense raises 
his total to six DUI convictions. Harris has previously been sen- 
tenced to probation for DUI, and his license had been sus- 
pended four times prior to the present offense, for periods of 
time ranging from 1 year to 99 years. Harris has previously 
been convicted of DUS on three occasions, and he received pro- 
bation each time. Additionally, Harris has twice been convicted 
of carrying a concealed weapon and has been cited once each 
for DUI and DUS where prosecution was declined. Finally, 
Harris’ record indicates a previous charge of violating his pro- 
bation, although no disposition is noted. That violation of pro- 
bation charge is in addition to Harris’ apparent repeated proba- 
tion violations of continuing to drive without a license. 

[1,2] The law in Nebraska is very clear that a sentence 
imposed within statutory limits will not be disturbed on appeal 
absent an abuse of discretion. State v. Thomas, 6 Neb. App. 510, 
574 N.W.2d 542 (1998); State v. James, 6 Neb. App. 444, 573 
N.W.2d 816 (1998), An abuse of discretion occurs where the 
judge’s ruling is clearly untenable and deprives a litigant of a 
just result in a judicial proceeding. State v. Thomas, supra. 

From a review of the court’s comments during the sentencing 
hearing, it is apparent that the court was concerned with Harris’ 
refusal to heed prior admonishments to stop his behavior and 
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his repeated violation of the law and endangerment of the pub- 

lic. The court noted as follows: 
[W]e’re worried that you’re going to kill somebody, and 
you’ve been extremely lucky. Now, just think about this: I 
count six, but when we get up over four or five, you know, 
what are we doing, DWIs? And what that basically means, 
being at this 20-some years and being in municipal court 
for some 12, 13 years, is that you’re driving drunk the 
majority of the time that you drive. Probably 90 percent of 
the time that you’re behind the wheel you’ve got too much 
alcohol in your system, and you’re a menace to everybody 
that’s out on the roads, and that’s just, you know, really 
inexcusable. And you’ve just been extremely lucky that 
you haven’t killed somebody or killed yourself. . . . 

. .. [A]pparently your modus operandi is I’m going to 
go out and drink and drive and I don’t care if I have a 
driver’s license, I don’t care who I might hurt, I’m going 
to go drive. ... 

. .. [YJou are a menace to the citizens of the State of 
Nebraska because your track record is such that you just 
keep coming back. The system has done everything it 
could do. I mean, you had DWI after DWI. You had 
probations. ... 

... [E]very opportunity has been given to you to look 
at your problem and try to resolve it. But your answer to 
that is to keep drinking and driving. 

Given Harris’ repeated refusal to comply with the law or pre- 
vious orders of the court that he stop drinking and driving and 
driving without a license, the judge’s sentence in this case is 
Clearly not an abuse of discretion. We are not persuaded by 
Harris’ argument on appeal that his crime was “victimless.” 
Rather, Harris’ past behavior indicates that if Harris is given the 
opportunity to continue, it is only a matter of time before some- 
body is seriously injured by Harris’ actions. We are also not per- 
suaded by Harris’ argument on appeal that although he knew he 
should not be driving, he was merely trying to help somebody 
else out by driving a woman and her ill infant to the hospital on 
this occasion. If nothing else, those circumstances illustrate 
clearly that Harris cannot exercise good judgment regarding 
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drinking and driving while his license has been revoked, and the 
previous probation orders are clearly not benefiting him. 


2. LEGISLATIVE AMENDMENT 

[3] Although the sentence of the district court was not an 
abuse of discretion, the Legislature has amended the indetermi- 
nate sentencing statute, and we are compelled to consider if the 
amendment has any effect on Harris’ sentence. At the time the 
district court entered the sentence in this case, § 29-2204 
(Reissue 1995) provided, in relevant part, that “in imposing an 
indeterminate sentence upon an offender, the court shall: .. . 
[f]ix the minimum and maximum limits of the sentence to be 
served within the limits provided by law... .” In 1997, the 
Legislature amended this provision, however, to provide that 
where the criminal offense for which an indeterminate sentence 
is to be imposed is a Class IV felony, “the court shall fix the 
minimum and maximum limits of the sentence, but the mini- 
mum limit fixed by the court shall not be . . . more than one- 
third of the maximum term... .” § 29-2204 (Supp. 1997); 1997 
Neb. Laws, L.B. 364. The operative date of this amendment was 
July 1, 1998. 

[4] The law is well settled in Nebraska that where a criminal 
statute is amended by mitigating the punishment, after the com- 
mission of a prohibited act but before final judgment, the pun- 
ishment is that provided by the amendatory act unless the 
Legislature has specifically held otherwise. Jones v. Clarke, 253 
Neb. 161, 568 N.W.2d 897 (1997); State v. Groff, 247 Neb. 586, 
529 N.W.2d 50 (1995); State v. Schrein, 247 Neb. 256, 526 
N.W.2d 420 (1995); State v. Randolph, 186 Neb. 297, 183 
N.W.2d 225 (1971), cert. denied 403 U.S. 909, 91 S. Ct. 2217, 
29 L. Ed. 2d 686; State v. Bennett, 2 Neb. App. 188, 508 N.W.2d 
294 (1993). A sentence is not a final judgment until the entry of 
a final mandate of an appellate court if an appeal is taken. Jones 
v, Clarke, supra; State v. Schrein, supra; State v. Bennett, supra. 
As such, the amendment in the present case occurred after the 
criminal activity but prior to the final judgment. 

Under the newly amended statute, the district court could no 
longer order a sentence of 4 to 5 years’ imprisonment, because 
the minimum portion of the indeterminate sentence may not 
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exceed one-third of the maximum portion of the sentence. As 
such, we modify the sentence to reduce the minimum portion of 
the sentence to 20 months. Harris is, accordingly, sentenced to 
serve a term of 20 months’ to 5 years’ imprisonment. 


V. CONCLUSION 
The district court committed no abuse of discretion. 
However, because of a legislative amendment, the sentence is 


modified. 
AFFIRMED AS MODIFIED. 


JERRY W. BENNETT, APPELLANT, V. 
J. C. ROBINSON SEED Co., APPELLEE. 
583 N.W. 2d 370 


Filed August 18, 1998. No. A-97-1185. 


1, Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 

2. ___:__.. Findings of fact made by a Workers’ Compensation Court after review 
have the same force and effect as a jury verdict and will not be set aside unless clearly 
erroneous, but an appellate court is obligated in workers’ compensation cases to 
make its own determinations as to questions of law. 

3. Workers’ Compensation: Proof. An applicant seeking modification of a workers’ 

compensation award must prove by a preponderance of the evidence that the increase 

in his or her incapacity is due solely to the injury resulting from the original accident. 

____:__. In proving an increase in incapacity, an applicant for a modification in a 

workers’ compensation award must demonstrate by a preponderance of the evidence 

that there exists a material and substantial change for the worse in the applicant’s 
condition justifying a modification and distinct and different from that for which an 
adjudication has been previously made. 

5. ___:___. In order to succeed in obtaining a modification of a workers’ compensa- 
tion award, an applicant must demonstrate a change in his or her physical disability. 

6. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning, and when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will be 
indulged to ascertain their meaning. 

7. Statutes: Legislature: Intent: Presumptions. An appellate court will, if possible, 
give effect to every word, clause, and sentence of a statute, since the Legislature is 
presumed to have intended every provision of a statute to have a meaning. 
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Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed in part, and in part reversed and remanded with 
directions. 


Stephen L. Gerdes, of Law Offices of Stephen L. Gerdes, for 
appellant. 


Melvin C. Hansen and Julie M. Martin, of Hansen, Engles & 
Locher, P.C., for appellee. 


HANNON, IRWIN, and INBoDy, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Jerry W. Bennett appeals from an order of the .Workers’ 
Compensation Court review panel which affirmed an order of 
the Workers’ Compensation Court dismissing Bennett’s appli- 
cation to modify a previous compensation award. On appeal, 
Bennett challenges the court’s conclusion that he failed to 
demonstrate a material and substantial increase in his incapac- 
ity since the time of the previous award and the court’s method 
of computing the amount of temporary total disability benefits 
to which Bennett was entitled for a short period of temporary 
total disability. For the reasons stated herein, we affirm in part 
and in part reverse, and remand with directions. 


II. BACKGROUND 

Bennett was injured in a work-related accident on April 28, 
1987. As a result of the accident, Bennett suffered injuries to his 
back. Bennett was awarded temporary total disability benefits 
and permanent partial disability benefits in an award on August 
15, 1989. The initial permanent partial disability award was 
computed based upon a finding that Bennett had suffered a 40- 
percent permanent impairment of earning capacity. On 
September 15, 1992, the court modified the initial award by 
raising Bennett’s impairment rating to 60 percent and modify- 
ing his permanent partial disability benefits accordingly. 

On May 14, 1996, Bennett filed a petition to modify the 
September 1992 compensation award. Bennett alleged that he 
had suffered a material and substantial increase in his incapac- 
ity and sought to have the court declare him permanently totally 
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disabled. On January 13, 1997, the compensation court entered 
an “Order of Dismissal.” In the order, the court found that 
Bennett failed to prove by a preponderance of the evidence that 
he had suffered a material and substantial increase in incapac- 
itv. The court found that Bennett had suffered a short period of 
temporary total disability during October and November 1994 
and held that Bennett was entitled to temporary total disability 
benefits for a 24-week period. The entire temporary total dis- 
ability period occurred after Bennett had received his full 300 
weeks of permanent partial disability benefits pursuant to Neb. 
Rev. Stat. § 48-121(2) (Reissue 1993). Nonetheless, the com- 
pensation court gave defendant, J. C. Robinson Seed Co. (J. C. 
Robinson), credit for having paid past partial disability benefits 
based on an impairment rating of 60 percent and ordered it to 
pay the 2*4 weeks of temporary total disability benefits based on 
the remaining 40-percent impairment rating. 

On October 23, 1997, the review panel entered an order of 
affirmance on review. The review panel held that the compen- 
sation court’s factual findings were not clearly wrong and that 
they were supported by competent evidence. Bennett filed this 
timely appeal. 


Ill. ASSIGNMENTS OF ERROR 

On appeal, Bennett has assigned nine errors. Because a num- 
ber of these assigned errors are merely restatements of one 
another, we have consolidated the assigned errors for discussion 
to two. First, Bennett asserts that the compensation court erred 
in finding that he failed to prove a material and substantial 
increase in incapacity. Second, Bennett asserts that the court 
erred in giving J. C. Robinson credit for past permanent partial 
disability benefits when computing the amount he was entitled 
to receive for the period of temporary total disability. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 
[1] Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
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order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Smart v. 
Scrivner/Food 4 Less, 254 Neb. 111, 574 N.W.2d 505 (1998); 
Hammelman v. Dreesen Enters., 6 Neb. App. 564, 575 N.W.2d 
176 (1998). In determining whether to affirm, modify, reverse, 
or set aside the judgment of the review panel, a higher appellate 
court reviews the findings of the trial judge who conducted the 
original hearing. Hammelman v. Dreesen Enters., supra. 

[2] Findings of fact made by a Workers’ Compensation Court 
after review have the same force and effect as a jury verdict and 
will not be set aside unless clearly erroneous. Jd. However, as in 
other cases, an appellate court is obligated in workers’ compen- 
sation cases to make its own determinations as to questions of 
law. Smart v. Scrivner/Food 4 Less, supra; Hammelman y. 
Dreesen Enters., supra. 


2. INCREASED INCAPACITY 

[3,4] Neb. Rev. Stat. § 48-141 (Reissue 1993) provides the 
statutory authority for an action to modify a previous compen- 
sation award. Under § 48-141, an applicant seeking modifica- 
tion of a workers’ compensation award must prove by a pre- 
ponderance of the evidence that the increase in his or her 
incapacity is due solely to the injury resulting from the original 
accident. Hohnstein v. W.C. Frank, 237 Neb. 974, 468 N.W.2d 
597 (1991). In proving an increase in incapacity, the applicant 
must demonstrate by a preponderance of the evidence that there 
exists a material and substantial change for the worse in the 
applicant’s condition justifying a modification and distinct and 
different from that for which an adjudication has been previ- 
ously made. Id. 

In the present case, Bennett testified that various physical 
symptoms had gotten worse since the most recent award was 
entered in September 1992. Additionally, Bennett offered vari- 
ous medical records and office notes from treating physicians to 
support his claim that his physical condition had deteriorated. 
Bennett did not offer any evidence that his impairment rating 
had changed, except that his treating physician’s notes indicated 
that he may have become “totally disabled.” 
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In concluding that Bennett failed to demonstrate a material 
and substantial change in incapacity, the compensation court 
found that most, if not all, of the physical complaints which 
Bennett testified about had been documented in medical records 
prior to September 1992 and that Bennett had failed to provide 
any numerical impairment rating. The court considered two 
functional capacity assessments and various vocational rehabil- 
itation reports contained in the record. 

[5] Previous cases in Nebraska recognize that in order to suc- 
ceed in obtaining a modification, an applicant must demonstrate 
a change in his or her physical disability. See, Gomez v. Kenney 
Deans, Inc., 232 Neb. 646, 441 N.W.2d 632 (1989); Ludwickson 
v. Central States Electric Co., 142 Neb. 308, 6 N.W.2d 65 
(1942). As such, where a claimant is unable to demonstrate that 
his physical condition has changed since the prior award, a 
compensation court does not commit error in refusing to mod- 
ify the previous award. Gomez v. Kenney Deans, Inc., supra. 

The record in the present case contains competent evidence 
to support the compensation court’s conclusion that Bennett 
failed to demonstrate a material and substantial change in inca- 
pacity. The rehabilitation specialist concluded that there were 
“no knew [sic] objective findings other than [Bennett] has 
reported increased pain. Dr. Bowman does report degenerative 
changes, however, degenerative changes have been noted in the 
medical records going back to 1981.” Because there was com- 
petent evidence to support a finding that Bennett’s physical con- 
dition had not materially changed, we conclude that the com- 
pensation court was not clearly wrong in finding that Bennett 
failed to meet his burden of proof. 


3. CREDIT FOR PAST PARTIAL DISABILITY BENEFITS 

The compensation court found that Bennett had demon- 
strated that he was temporarily totally disabled during a period 
of time between October 24 and November 10, 1994. During 
those 2‘; weeks, J. C. Robinson failed to pay Bennett any com- 
pensation for his disability, and his period of partial disability 
payments pursuant to § 48-121(2) had expired. The compensa- 
tion court concluded that Bennett was entitled to temporary 
total disability benefits for the 2*h-week period. However, rather 
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than awarding Bennett benefits computed at a rate of 100-per- 
cent impairment, the court gave J. C. Robinson credit for hav- 
ing previously paid benefits computed at a rate of 60-percent 
impairment and ordered that Bennett receive 24 weeks’ com- 
pensation computed at a rate of 40-percent impairment. 

Section 48-121(2) limits the number of partial disability pay- 
ments which may be received by a plaintiff to 300 weeks’ pay- 
ments. Section 48-121(2) further provides that if a period of 
temporary total disability is followed by partial disability, then 
the 300-week period is to be reduced by the number of weeks 
for which temporary total disability benefits are paid. Bennett 
argues on appeal that § 48-121(2) does not apply when the 
period of temporary total disability occurs after the conclusion 
of partial disability payments but applies only where the period 
of temporary total disability occurs before a portion of the par- 
tial disability period. 

[6,7] The general rules of statutory interpretation in 
Nebraska provide that in the absence of anything to the con- 
trary, statutory language is to be given its plain and ordinary 
meaning, and when the words of a statute are plain, direct, and 
unambiguous, no interpretation is necessary or will be indulged 
to ascertain their meaning. Memorial Hosp. of Dodge Cry. v. 
Porter, 251 Neb. 327, 557 N.W.2d 21 (1996). It is not within the 
province of a court to read anything plain, direct, and unam- 
biguous out of a statute. Memorial Hosp. of Dodge Cry. v. 
Porter, 4 Neb. App. 716, 548 N.W.2d 361 (1996). An appellate 
court will, if possible, give effect to every word, clause, and 
sentence of a statute, since the Legislature is presumed to have 
intended every provision of a statute to have a meaning. /d.; 
Gatewood v. Powell, 1 Neb. App. 749, 511 N.W.2d 159 (1993). 

In light of the foregoing principles, we conclude that the com- 
pensation court erred in determining that Bennett’s period of 
temporary total disability, which occurred entirely after he had 
received his entire permanent partial disability award of 300 
weeks’ payments, should be computed based on a 40-percent 
impairment instead of a 100-percent impairment. The effect of 
the court’s action was to reduce the 300-week period of partial 
disability payments by the 2%h-week period of total disability 
which occurred after Bennett’s partial disability. The wording 
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of § 48-121(2), in plain and unambiguous language, provides 
that such a reduction is to be done when “total disability [is] fol- 
lowed by partial disability.” To hold that the compensation court 
was correct in reducing the period of partial disability by the 
number of weeks of temporary total disability occurring after 
the partial disability would render the above-quoted language 
meaningless. 


4. SIGNATURES ON REVIEW PANEL DECISION 

We note that Bennett also indicates in his brief that the order 
of the review panel was “signed by only two of the three judges 
who heard the case.” Brief for appellant at 2. Our review of the 
record indicates that this is correct. The order of the review 
panel contains three lines, with the word “Judge” immediately 
below each line. On two of the three lines are signatures, while 
the third line remains blank. Nothing else on the order indicates 
who the third judge was or what the third judge’s decision was. 

Workers’ Comp. Ct. R. of Proc. 12 (1998) provides that an 
appeal from a trial judge’s decision will be to “a three-judge 
panel.” There is no allegation raised by Bennett that his review 
was heard by less than a complete panel, and he has not 
assigned or argued any error concerning the fact that only two 
of the judges signed the order. In Craig v. American Community 
Stores Corp., 205 Neb. 286, 287 N.W.2d 426 (1980), the 
Nebraska Supreme Court noted that a decision of the review 
panel, even if signed by only one of the judges, constitutes a 
valid judgment so long as the findings and award are concurred 
in by at least two of the three judges. As such, despite the con- 
fusion caused by the review panel’s actions in this case, and 
despite the fact that the review panel’s order would be clearer if 
all three judges’ votes were reflected on this order, we need not 
comment further on the failure of the third judge to render a sig- 
nature on the order of the review panel. 


V. CONCLUSION 
We conclude that the compensation court was not clearly 
wrong in finding that Bennett failed to meet his burden of estab- 
lishing a material and substantial change in his physical condi- 
tion, and the compensation court’s order is affirmed in that 
regard. We conclude that the court erred, however, in comput- 


532 7 NEBRASKA APPELLATE REPORTS 


ing Bennett’s temporary total disability award for the period of 
October 24 through November 10, 1994. As a result, we reverse 
that portion of the court’s order and remand the case with direc- 
tions to enter an award of temporary total disability in confor- 
mance with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, 


v. Cory J. FOCHTMAN, APPELLANT. 
584 N.W.2d 468 


Filed August 25, 1998. Nos. A-97-1056, A-97-1057, 


1. Courts: Appeal and Error. Appellate review is limited to those errors specifically 
assigned as error in an appeal to a higher appellate court. 

2. Appeal and Error. An appellate court always reserves the right to note plain error 
which was not complained of at trial or on appeal. 

3. Appeal and Error: Words and Phrases. Plain error is error plainly evident from the 
record and of such a nature that to leave it uncorrected would result in damage to the 
integrity, reputation, or faimess of the judicial process. 

4. Constitutional Law: Pleas. In order to support a finding that a plea of guilty or nolo 
contendere has been voluntarily and intelligently made, before accepting such plea, 
the court must inform the defendant of the defendant’s rights as stated in State v. 
Trish, 223 Neb. 814, 394 N.W.2d 879 (1986). 

5. Constitutional Law: Waiver: Records. A voluntary and intelligent waiver of the 
rights stated in State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986), must affirma- 
tively appear from the face of the record. 

6. Pleas: Proof: Appeal and Error. It is plain error for a trial judge to accept a crimi- 
nal defendant’s guilty plea without an affirmative showing that it was intelligent and 
voluntary, and a conviction must be set aside if it is the result of an invalid plea. 

7. Criminal Law: Self-Incrimination. The right of a defendant to remain silent in a 
criminal prosecution consists of more than a right to decline to testify. 

8. Constitutional Law: Criminal Law: Self-Incrimination. The right to remain 
silent, that is, the privilege against self-incrimination guaranteed by the Sth and 14th 
amendments to the U.S. Constitution and article I, § 12, of the Nebraska Constitution, 
prevents the State’s compelling a defendant to testify in his or her own prosecution 
on a criminal charge and prohibits an individual’s compulsory answer to an official 
question in any proceeding, civil or criminal, formal or informal, when the answer 
might incriminate the individual in a future criminal proceeding. 

9. Constitutional Law. At a bare minimum, a defendant must be informed that he or 
she has a constitutional right to not be compelled to testify. 
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Appeal from the District Court for Saline County: ORVILLE L. 
Coapy, Judge. Reversed and remanded for further proceedings. 


Thomas L. Spinar, Saline County Public Defender, and Holly 
J. Parsley for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. : 


HANNON, SIEVERS, and MUES, Judges. 


HANNON, Judge. 

This opinion covers two related appeals by the appellant, 
Cory J. Fochtman. Pursuant to a plea bargain, Fochtman pled 
guilty and was convicted of unlawful distribution of marijuana, 
a Class III felony, and attempted possession of amphetamine, a 
Class I misdemeanor. The court sentenced Fochtman to not less 
than 3 nor more than 3 years 50 days’ imprisonment on the 
felony conviction (with credit for 49 days served) and 8 months 
in jail on the misdemeanor conviction, to be served concur- 
rently. Fochtman now appeals on the basis that the State vio- 
lated that part of the plea agreement in which the county attor- 
ney agreed to “make no recommendation at the time of the 
sentence.” On the basis of plain error, we reverse the convic- 
tions and sentences because Fochtman was not adequately 
advised of his privilege against self-incrimination before the 
court accepted his plea and remand the cause for further 
proceedings. 


SUMMARY OF RECORD 

The record in this case may be summarized as follows: In 
case No. 97-2, which composes the appeal in case No. 
A-97-1056, Fochtman was charged, in an information filed 
January 9, 1997, with two counts of unlawful distribution of 
methamphetamine, a Class III felony, one occurring on July 30, 
1996, and the second on November 25. Under the plea agree- 
ment, this information was later amended to charge Fochtman 
only with attempted possession of amphetamine, a Class I mis- 
demeanor. In case No. 97-11, which composes the appeal in 
case No. A-97-1057, Fochtman was charged, in an information 
filed on January 29, 1997, with unlawful distribution of mari- 
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juana, a Class III felony, on July 17, 1996. Under the plea bar- 
gain, Fochtman pled guilty to this charge. 

On February 3, 1997, Fochtman was arraigned on the origi- 
nal informations in both cases. The informations were sepa- 
rately read to Fochtman, and the court advised him as to the 
pleas available to him, but not of any rights. Fochtman pled not 
guilty to all charges. . 

On May 5, 1997, Fochtman appeared with counsel before the 
court in both cases. A plea bargain was announced to the court 
which in substance provided that Fochtman agreed to plead 
guilty in case No. 97-11 to the charge of distribution of mari- 
juana and plead guilty in case No. 97-2 to the amended charge 
of attempted possession of amphetamine, a Class I misde- 
meanor. In exchange, the remaining charges would be dis- 
missed and the State would make no recommendation at the 
time of sentencing. 

Subsequently, the court read the amended information in 
case No. 97-2 to Fochtman, advised him of the pleas available 
to him, and then asked him how he wanted to plead. Fochtman 
stated that he wished to plead guilty to the charges. The court 
then repeated the process with the remaining charge in case No. 
97-11. Again, Fochtman pled guilty. The court then promptly 
called Fochtman as a witness on behalf of the court, had him 
duly sworn, and then proceeded to examine him about his date 
of birth, education level, reading and writing ability, and occu- 
pation. The court also inquired as to Fochtman’s medical and 
psychological treatment and the possibility that either drugs, 
alcohol, or mental condition might prohibit him from under- 
standing the proceedings being conducted. 

The court then proceeded to inquire if Fochtman understood 
the procedure that would be followed and specifically ques- 
tioned Fochtman as to some of the procedures which implement 
the rights which judges are required to advise defendants of 
when they plead guilty, as guaranteed by State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986), and Boykin v. Alabama, 395 U.S. 
238, 89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969). The inquiry was 
in detail, and Fochtman answered that he understood that 40 or 
50 persons would be called at random from those who vote and 
have driver’s licenses to be a jury; that before the trial he or his 
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attorney could ask the jurors questions to attempt to ascertain if 
they could be fair; and that “once the trial began, you under- 
stand that you could sit by your lawyer or counsel and not help 
the prosecutor find that you were guilty beyond a reasonable 
doubt, you could decline to testify, you understand that?” 
(Emphasis supplied.) Fochtman was also asked if he understood 
that if the county attorney put witnesses on the stand, his lawyer 
could ask them questions, and that he had the right to force peo- 
ple to come to testify on his behalf. 

The judge elicited from Fochtman that he was satisfied with 
his attorney, that no threats were made other than the charges 
filed, and that he understood he could go to jail for up to 21 
years and be fined $25,000. The judge next inquired: whether 
Fochtman understood that the plea bargain had the effect of 
reducing one of the felony charges to a misdemeanor charge. 
The judge also elicited from Fochtman that no one had 
promised that he would not go to the penitentiary. 

The judge then had the county attorney state the evidence 
which would constitute a factual basis for the charges, and the 
county attorney did so in detail. The court then inquired of 
Fochtman if he understood that the State would have to prove 
every element of every charge beyond a reasonable doubt. Next, 
the court stated: “And if I send you to the penitentiary there will 
be little or nothing you can do about it because you’re giving up 
most of your constitutional rights by entering this plea, you 
understand that?” Fochtman responded in the affirmative. When 
asked whether, “[t]aking into consideration all those things, 
[you are} sure that you want to enter this plea of guilty to the 
misdemeanor and to the Class III felony, 20 years worth, of 
delivering marijuana?” Fochtman replied, “Yes, sir.” Thus, the 
hearing was concluded. 

Fochtman was sentenced at a later hearing, at which time, 
undisputedly, the county attorney breached the terms of the plea 
bargain. Fochtman now appeals. 


ASSIGNMENTS OF ERROR 
Fochtman argues that he was denied effective assistance .of 
counsel in the “trial proceedings” in that his trial counsel failed 
to object to the State’s violation of the plea bargain at the time 
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of the violation as required by State v. Shepherd, 235 Neb. 426, 
455 N.W.2d 566 (1990), and further that the court imposed an 
excessive sentence. Since we reverse upon the basis of plain 
error, the assigned errors are rendered moot and need not be 
considered. 


STANDARD OF REVIEW 

[1-3] Appellate review is limited to those errors specifically 
assigned as error in an appeal to a higher appellate court. State 
v. Hays, 253 Neb. 467, 570 N.W.2d 823 (1997). However, an 
appellate court always reserves the right to note plain error 
which was not complained of at trial or on appeal. Jd. Plain 
error is error plainly evident from the record and of such a 
nature that to leave it uncorrected would result in damage to the 
integrity, reputation, or fairness of the judicial process. Id. 


ANALYSIS 

[4] In order to support a finding that a plea of guilty or nolo 
contendere has been voluntarily and intelligently made, before 
accepting such plea, the court must inform the defendant of the 
defendant’s rights as stated in State v. Irish, 223 Neb. 814, 820, 
394 N.W.2d 879, 883 (1986): 

1. The court must 

a. inform the defendant concerning (1) the nature of the 
charge; (2) the right to assistance of counsel; (3) the right 
to confront witnesses against the defendant; (4) the right 
to a jury trial; and (5) the privilege against self-incrimina- 
tion; and 

b. examine the defendant to determine that he or she 
understands the foregoing. 

2. Additionally, the record must establish that 

a. there is a factual basis for the plea; and 

b. the defendant knew the range of penalties for the 
crime with which he or she is charged. 

Accord State v. Hays, supra. 

[5,6] We observe that the above admonition is not simply to 
ascertain if the defendant knows the procedure but first to 
inform the defendant of the rights specified and then to deter- 
mine if the defendant understands the rights and that by plead- 
ing guilty, the defendant is waiving those rights (with the excep- 
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tion of the right to assistance of counsel, see id). A voluntary 
and intelligent waiver of the above rights must affirmatively 
appear from the face of the record. Id. It is plain error for a trial 
judge to accept a criminal defendant’s guilty plea without an 
affirmative showing that it was intelligent and voluntary, and a 
conviction must be set aside if it is the result of an invalid plea. 
Id. 

In the instant case, it is clear that the judge did not inform 
Fochtman of his privilege against self-incrimination, nor did he 
even ask Fochtman if he knew he had such a right. We observe 
that before the court advised Fochtman of anything but the 
charges against him and the pleas available to him, the court 
called Fochtman to the witness stand, put him under oath, and 
began to ask him questions. We can think of no method more 
calculated to lead a defendant to believe that he or she does not 
have the right to remain silent. After this procedure, the judge’s 
phrase “you could decline to testify,” interspersed between 
questions about trial procedure and burden of proof, is essen- 
tially meaningless and certainly contradictory. Aside from the 
fact that it is, as set forth below, insufficient to inform a defend- 
ant of his or her right to remain silent, the court’s act in calling 
and swearing a defendant in order to advise the defendant of his 
or her /rish rights is, to say the least, highly unusual and a prac- 
tice we cannot condone. When a defendant who has not yet 
been advised of his or her rights indicates a willingness to plead 
guilty, it is basic that the court inform the defendant of his or 
her rights. Placing a defendant under oath to do so, however, is 
useless and confusing. 

[7,8] The right of a defendant to remain silent in a criminal 
prosecution consists of more than a right to decline to testify. 
The right has been summarized as follows: 

The right to remain silent, that is, the privilege against 
self-incrimination guaranteed by the Sth and 14th amend- 
ments to the U.S. Constitution and article I, § 12, of the 
Nebraska Constitution, prevents the State’s compelling a 
defendant to testify in his or her own prosecution on a 
criminal charge and prohibits an individual’s compulsory 
answer to an official question in any proceeding, civil or 
criminal, formal or informal, when the answer might 
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incriminate the individual in a future criminal proceeding. 
Lefkowitz v. Turley, 414 U.S. 70, 94S. Ct. 316, 38 L. Ed. 
274 (1973). 
State y. Sites, 231 Neb. 624, 625-26, 437 N.W.2d 166, 168 
(1989). 

[9] While such a detailed explanation of the right is not nec- 
essary in taking a plea, merely informing a defendant that he or 
she could decline to testify, after he or she has already been 
sworn, is clearly insufficient. At a bare minimum, the defendant 
must be informed that he or she has a constitutional right to not 
be compelled to testify. The judge’s failure to advise Fochtman 
of his privilege against self-incrimination constitutes plain 
error. See State v. Litzenburg, 220 Neb. 807, 374 N.W.2d 1 
(1985). 

We further note that the judge did not ask Fochtman whether 
he understood that by pleading guilty, he was waiving his rights 
to confront witnesses, his right to a jury trial, and his privilege 
against self-incrimination. The judge did inform Fochtman, 
“And if I send you to the penitentiary there will be little or noth- 
ing you can do about it because you’re giving up most of your 
constitutional rights by entering this plea, you understand that?” 
However, the judge did not specify which constitutional rights 
would be waived. As such, it is likely that such failure also con- 
stitutes plain error. See State v. Hays, 253 Neb. 467, 570 
N.W.2d 823 (1997). 

Additionally, we highlight the fact that the judge did not 
inform Fochtman of his /rish rights or ask Fochtman if he 
understood that he had those rights, so much as he asked 
Fochtman whether he understood the upcoming procedure. See 
State v. Irish, 223 Neb. 814, 394 N.W.2d 879 (1986). In our 
experience, defendants have a propensity to agree with a propo- 
sition suggested by a judge’s question, and therefore a clear dis- 
tinction exists between informing defendants of their rights and 
asking them if they understand their rights or that they could do 
something at trial. Of course, in order to ascertain whether a 
defendant is voluntarily and intelligently waiving his or her 
rights, the court must ask the defendant if he or she understands 
those rights, but the process is supposed to be a two-step pro- 
cess. First, defendants are to be informed of their rights, and 
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then the record must demonstrate that they understand them to 
the extent necessary to support a finding that those rights are 
being waived knowingly and intelligently. 


CONCLUSION 
Having found plain error, we must now reverse the judgment, 
vacate Fochtman’s convictions and sentences, and remand the 
cause to the district court for further proceedings with the direc- 
tion that Fochtman be rearraigned on the original charges. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


IN RE INTEREST OF ANDRE W., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. ANDRE W., APPELLANT. 
584 N.W. 2d 474 


Filed August 25, 1998. No. A-97-1169. 


1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. In reviewing a trial judge’s ruling on a motion to sup- 
press, the ultimate determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches are reviewed de novo and 
findings of fact are reviewed for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. 
st : : . Apart from determinations of reasonable suspicion to 
conduct investigatory stops and probable cause to perform warrantless searches, a 
trial judge’s ruling on a motion to suppress is to be upheld on appeal unless its find- 
ings of fact are clearly erroneous. In making this determination, an appellate court 
does not reweigh the evidence or resolve conflicts in the evidence, but, rather, rec- 
ognizes the trial court as the finder of fact and takes into consideration that it 
observed the witnesses. 

3. Judgments: Appeal and Error. Regarding questions of law, an appellate court is 
obligated to reach a conclusion independent of that of the lower court. 

4. Warrantless Searches: Police Officers and Sheriffs: Probable Cause: Weapons. 
Pursuant to Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), a 
police officer who reasonably believes that a person may be armed and dangerous is 
entitled for the protection of himself or herself and others to conduct a carefully lim- 
ited search of the outer clothing of such person in order to discover weapons which 
may be used to assault him or her. 

5. Warrantless Searches: Police Officers and Sheriffs: Probable Cause: Weapons: 
Intent. A pat-down search which includes the removal of a shoe and patting down of 
a sock or a look into a boot is legal if the officer conducted the search with the appro- 
priate intentions, that is, to reveal weapons. 
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Appeal from the Separate Juvenile Court of Lancaster 
County: THOMAS B. Dawson, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Jenny R. Witt for appellant. 


Gary Lacey, Lancaster County Attorney, and Marcie Hagerty 
for appellee. 


HANNON, IrwIN, and INBopy, Judges. 


Irwin, Judge. 
I. INTRODUCTION 


Andre W. appeals the adjudication order of the separate juve- 
nile court of Lancaster County in which the court found beyond 
a reasonable doubt that Andre had knowingly or intentionally 
possessed a controlled substance, to-wit, cocaine, in violation 
of Neb. Rev. Stat. § 28-416(3) (Reissue 1995), and therefore 
concluded that Andre was a child as defined by Neb. Rev. Stat. 
§ 43-247(2) (Supp. 1997). On appeal, Andre contends that the 
juvenile court erred in failing to grant his motion to suppress. 
For the reasons stated below, we affirm. 


II. FACTUAL BACKGROUND 

A juvenile petition was filed in this case on September 18, 
1997. The State alleged that Andre was a child as defined by 
§ 43-247(2) because he had possessed cocaine in violation of 
§ 28-416(3). Andre filed a motion to suppress all evidence 
seized as a result of a seizure and search of his person, con- 
tending that his constitutional rights were violated. A hearing 
was held on the motion on October 27. Dennis W. Miller, the 
police officer who discovered the cocaine on Andre’s person as 
a result of a pat-down search for weapons, testified for the 
State. Andre also testified. 

The facts are generally undisputed. We summarize the testi- 
mony of Miller, a police officer with the Lincoln Police 
Department. Miller is a detective sergeant with 18 years’ expe- 
rience who is assigned to the specialized drug unit of the depart- 
ment. On September 17, 1997, at approximately 9:50 p.m., 
Miller was supervising the execution of a search warrant at 
2805 F Street, a residential apartment. The warrant was a night- 
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time, no-knock warrant authorizing a search for controlled sub- 
stances, other drug-related evidence, and an individual known 
as Crumb. Crumb was described in the warrant as a “black male 
5'7", thin build, wearing a white T-shirt and blue slacks.” 

The officers gained forcible entry into the apartment. All per- 
sons found inside were handcuffed and removed from the resi- 
dence. Andre, a young black male dressed in a white T-shirt, 
blue jeans, and high-top tennis shoes, was found on a bed ina 
bedroom of the apartment. Andre indicated that he did not live 
at the apartment. 

After Andre was taken outside, Miller conducted a pat-down 
search of Andre’s person for weapons. According to Miller, at 
the time of the pat down, Andre was suspected of distribution of 
cocaine. Informants had indicated that no one actually lived at 
the apartment and that the only use of the apartment was to dis- 
tribute crack cocaine. The informant had purchased crack 
cocaine from a person who described his contact at the apart- 
ment as a younger black male named “Crumb,” dressed in a 
white T-shirt and blue jeans. 

As part of the pat-down search, Miller had Andre remove his 
high-top tennis shoes in order to search for weapons. He did so 
because, based on his experience, people encountered in this 
type of situation often have weapons, including knives and 
razor blades, hidden in their socks and shoes. While patting 
down Andre’s socks, Miller felt an object inside one sock that 
he “immediately” knew to be crack cocaine, based on his train- 
ing and experience. Miller then removed the crack cocaine and 
arrested Andre. 

After hearing the evidence, the court overruled the motion to 
suppress. On October 30, 1997, a trial was had on stipulated 
facts, at which time Andre preserved his objection to the receipt 
of the evidence obtained as a result of the seizure and search. 
Thereafter, the court found beyond a reasonable doubt that 
Andre had illegally possessed cocaine and exercised its juris- 
diction over him. This appeal timely followed. 


Ill. ASSIGNMENTS OF ERROR 
Generally, Andre assigns that the juvenile court erred in over- 
ruling his motion to suppress and that there was insufficient evi- 
dence to adjudicate Andre under the Nebraska Juvenile Code. 
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Iv. ANALYSIS 


1. STANDARD OF REVIEW 

[1-3] In reviewing a trial judge’s ruling on a motion to sup- 
press, the ultimate determinations of reasonable suspicion to 
conduct investigatory stops and probable cause to perform war- 
rantless searches are reviewed de novo and findings of fact are 
reviewed for clear error, giving due weight to the inferences 
drawn from those facts by the trial judge. State v. Konfrst, 251 
Neb. 214, 556 N.W.2d 250 (1996). Apart from determinations 
of reasonable suspicion to conduct investigatory stops and 
probable cause to perform warrantless searches, a trial judge’s 
ruling on a motion to suppress is to be upheld on appeal unless 
its findings of fact are clearly erroneous. Konjrst, supra; State v. 
Newman, 250 Neb. 226, 548 N.W.2d 739 (1996). In making this 
determination, an appellate court does not reweigh the evidence 
or resolve conflicts in the evidence, but, rather, recognizes the 
trial court as the finder of fact and takes into consideration that 
it observed the witnesses. Id. Regarding questions of law, an 
appellate court is obligated to reach a conclusion independent 
of that of the lower court. J.C. Penney Co. v. Balka, 254 Neb. 
521, 577 N.W.2d 283 (1998). 


2. DETENTION 

Andre first argues that the seizure of his person was an arrest 
which was not supported by probable cause. In response, the 
State argues that pursuant to the U.S. Supreme Court’s holding 
in Michigan v. Summers, 452 U.S. 692, 101 S. Ct. 2587, 69 L. 
Ed. 2d 340 (1981), the detention of Andre was a permissible 
investigatory stop pursuant to Jerry v. Ohio, 392 U.S. 1, 88 S. 
Ct. 1868, 20 L. Ed. 2d 889 (1968). 


(a) Summers Case 

In Summers, supra, an occupant of a residence was detained 
by police while they executed a search warrant for narcotics. 
After narcotics were found on the premises, the occupant was 
arrested and searched. The defendant sought to suppress the 
narcotics, claiming that he was detained in violation of the 
Fourth Amendment to the U.S. Constitution. The U.S. Supreme 
Court concluded that the detention of the defendant was consti- 
tutionally permissible. 
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In assessing the justification for the detention, the Summers 
Court considered the law enforcement interests and the nature 
of the facts supporting the detention. The legitimate law 
enforcement interests identified by the Court were the interest 
in preventing flight and, “of greater importance,” the interest in 
minimizing the risk of harm to the officers. 452 U.S. at 702. The 
Court stated: 

Although no special danger to the police is suggested by 
the evidence in this record, the execution of a warrant to 
search for narcotics is the kind of transaction that may 
give rise to sudden violence or frantic efforts to conceal or 
destroy evidence. The risk of harm to both the police and 
the occupants is minimized if the officers routinely exer- 
cise unquestioned command of the situation. 
452 U.S. at 702-03. 

The Court also found it appropriate to consider the existence 

of a search warrant. The Court stated that the search warrant 
provides an objective justification for the detention. A 
judicial officer has determined that police have probable 
cause to believe that someone in the home is committing a 
crime. Thus a neutral magistrate rather than an officer in 
the field has made the critical determination that the police 
should be given a special authorization to thrust them- 
selves into the privacy of a home. The connection of an 
occupant to that home gives the police officer an easily 
identifiable and certain basis for determining that suspi- 
cion of criminal activity justifies a detention of that 
occupant. 

452 U.S. at 703-04. 


(b) Application to Facts 

Just as was the defendant in Summers, supra, Andre was 
detained by the police during the execution of a search warrant 
for controlled substances. The police could reasonably believe 
that Andre was an occupant of the premises because he was 
found on a bed in a bedroom and because he matched the gen- 
eral description set forth in the search warrant of the individual 
called Crumb. Based on the Summers holding, we conclude that 
the detention of Andre was constitutionally permissible. 
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3. Pat-DOWN SEARCH 
Andre also challenges the police’s right to conduct a pat- 
down search. He argues that such a search is unconstitutional 
pursuant to the U.S. Supreme Court’s holding in Ybarra vy. 
Illinois, 444 U.S. 85, 100 S. Ct. 338, 62 L. Ed. 2d 238 (1979). 


(a) Relevant Case Law 

[4] Pursuant to Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 
L. Ed. 2d 889 (1968), a police officer who reasonably believes 
that a person may be armed and dangerous is entitled for the 
protection of himself or herself and others to conduct a care- 
fully limited search of the outer clothing of such person in order 
to discover weapons which may be used to assault him or her. 
See, State v. Craven, 253 Neb. 601, 571 N.W.2d 612 (1997); 
State v. Caples, 236 Neb. 563, 462 N.W.2d 428 (1990). 

In Ybarra, supra, a pat-down search was conducted on sev- 
eral patrons of a public tavern. The patrons were searched dur- 
ing the execution of a warrant to search the tavern and a bar- 
tender for controlled substances. The Court rejected the State’s 
argument that despite a lack of probable cause to search Ybarra, 
the pat down was justified as a search for weapons under the 
Terry doctrine. The Ybarra Court held that “[t]he initial frisk of 
Ybarra was simply not supported by a reasonable belief that he 
was armed and presently dangerous, a belief which this Court 
has invariably held must form the predicate to a patdown of a 
person for weapons.” 444 U.S. at 92-93. The Court regarded the 
pat-down search to be a “generalized ‘cursory search for 
weapons.’ ” 444 U.S. at 93-94. The Court observed that “a per- 
son’s mere propinquity to others independently suspected of 
criminal activity does not, without more, give rise to probable 
cause to search that person.” Jd. at 91. 

We do not find Ybarra to be controlling, because of its fac- 
tual dissimilarity to the case before us. The Ybarra holding is 
limited by the facts of that case. Ybarra involved the patting 
down of customers at a tavern, whereas our case involves the 
patting down of occupants of a private residence. The reasons 
set forth by the U.S. Supreme Court in Michigan v. Summers, 
452 U.S. 692, 101 S. Ct. 2587, 69 L. Ed. 2d 340 (1981), to jus- 
tify the detention of occupants of a private residence during the 
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execution of a warrant apply with equal force to justify the pat- 
ting down of occupants of a private residence during the execu- 
tion of a search warrant. The execution of a warrant to search 
for controlled substances may give rise to sudden violence and 
other frantic efforts. See id. Furthermore, the search warrant 
provides an objective justification for the police to believe those 
in the residence are engaged in criminal activity and are armed 
and dangerous. Id. 

In People v. Thurman, 209 Cal. App. 3d 817, 257 Cal. Rptr. 
517 (1989), a California appeals court addressed a situation fac- 
tually similar to that before us. In distinguishing Ybarra, supra, 
the court stated: 

Unlike a business open to the general public, a private res- 
idence does not attract casual visitors off the street. When 
the private residence has been judicially determined as the 
probable site of narcotic transactions, the occupants are 
very likely to be involved in drug trafficking in one form 
or another. Moreover, because of the private nature of the 
surroundings and the recognized propensity of persons 
“engaged in selling narcotics [to] frequently carry firearms 
to protect themselves from would-be robbers,” [citations 
omitted] the likelihood that the occupants are armed or 
have ready accessibility to hidden weapons is conspicu- 
ously greater than in cases where, as in Ybarra, the public 
freely enters premises where legal business is transacted. 
209 Cal. App. 3d at 824-25, 257 Cal. Rptr. at 520-21. The 
Thurman court rejected the defendant’s argument that the police 
had no reason to believe he was armed and dangerous and that 
therefore, under Terry, supra, the search was unlawful. The 
court stated: 
We have no hesitation whatever in holding that [the 
officer] acted reasonably and prudently in conducting the 
pat search of [the defendant] in the circumstances. Here, a 
neutral and detached magistrate had judicially approved a 
warranted search for evidence of drug trafficking at the 
private residence where appellant was found. The officers 
whose duty required them to execute the warranted search 
were thus well aware they were engaged in an undertaking 
fraught with the potential for sudden violence. They were 
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necessarily cognizant of the very real threat that the occu- 
pants of the residence were within an environment where 
weapons are readily accessible and often hidden, nor 
could they discount the possibility that one or more of the 
individuals found inside were personally armed. 

... That [the defendant’s] posture, at that moment, was 
non-threatening does not in any measure diminish the 
potential for sudden armed violence that his presence 
within the residence suggested. To require an officer to 
await an overt act of hostility, as (the defendant] suggests, 
before attempting to neutralize the threat of physical harm 
which accompanies an occupant’s presence in a probable 
drug trafficking residential locale, would be utter folly. 

209 Cal. App. 3d at 823, 257 Cal. Rptr. at 520. Other jurisdic- 
tions have adopted the Thurman holding. See, State v. Guy, 172 
Wis. 2d 86, 492 N.W.2d 311 (1992), cert. denied 509 U.S. 914, 
113 S. Ct. 3020, 125 L. Ed. 2d 709 (1993); State v. Alamont, 
577 A.2d 665 (R.I. 1990); State v. Zearley, 444 N.W.2d 353 
(N.D. 1989). See, also, State v. Trine, 236 Conn. 216, 673 A.2d 
1098 (1996) (applying reasoning of Summers, supra, to justify 
pat-down search of occupants of private residence during exe- 
cution of search warrant). Although we recognize that some 
jurisdictions have applied the Ybarra holding to pat-down 
searches of occupants of private residences, see, United States 
v, Ward, 682 F.2d 876 (10th Cir. 1982); United States v. Cole, 
628 F.2d 897 (Sth Cir. 1980), cert. denied 450 U.S. 1043, 101 
S. Ct. 1763, 68 L. Ed. 2d 241 (1981); State v. Carrasco, 147 
Ariz. 558, 711 P.2d 1231 (Ariz. App. 1985); Lippert v. State, 
664 S.W.2d 712 (Tex. App. 1984); State v. Broadnax, 98 Wash. 
2d 289, 654 P.2d 96 (1982), we find more persuasive the line of 
cases applying the Thurman holding. 


(b) Resolution 
In the case before us, the police were executing a search war- 
rant on a private residence. The warrant authorized the search 
for controlled substances and other items related to the distri- 
bution of controlled substances. The police were aware that 
according to informants, the only use of the apartment to be 
searched was to distribute crack cocaine. When the police 
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forcibly entered the apartment, there were several individuals, 
including Andre, present. Andre was found on a bed in a bed- 
room and matched the general description provided in the war- 
rant of the person dealing drugs from that apartment. As dis- 
cussed above, it was proper for the police to detain Andre. 
Under these circumstances, we conclude that Miller’s belief 
that Andre could be armed and dangerous was reasonable. 
Therefore, the pat down of Andre for weapons for officer safety 
reasons was constitutionally permissible. 


4. SCOPE OF PAT-DOWN SEARCH 

Next, we address the scope of the pat-down search. Andre 
argues that the officer exceeded the lawful scope of a pat-down 
search when the officer had him remove his shoes and patted his 
socks. During the pat down of Andre’s socks, the officer felt an 
object which he “immediately” recognized to be crack cocaine. 

[5] As discussed above, police may conduct a limited search 
of the outer clothing of an individual they reasonably believe is 
armed and dangerous. See, State v. Craven, 253 Neb. 601, 571 
N.W.2d 612 (1997); State v. Caples, 236 Neb. 563, 462 N.W.2d 
428 (1990). Neither this court nor the Nebraska Supreme Court 
has addressed whether such a search may include the removal 
of high-top shoes and the patting down of socks. However, other 
States which have addressed issues similar to those before us 
have found that a pat down which includes the removal of a 
shoe and patting down of a sock, or a look into a boot, is legal 
if the officer conducted the search with the appropriate inten- 
tions, that is, to reveal weapons. See, Hodges v. State, 678 So. 
2d 1049 (Ala. 1996); Stone v. State, 671 N.E.2d 499 (Ind. App. 
1996); State v. Mitchell, 87 Ohio App. 3d 484, 622 N.E.2d 680 
(1993); Thompson v. State, 551 So. 2d 1248 (Fla. App. 1989); 
Commonwealth v. Borges, 395 Mass. 788, 482 N.E.2d 314 
(1985). 

In the case before us, Miller testified at the suppression hear- 
ing that his purpose in having Andre remove his high-top tennis 
shoes and in patting down Andre’s socks was to search for 
weapons. Miller testified that based on his training and experi- 
ence, people encountered while a warrant to search for con- 
trolled substances is being executed often have weapons hidden 
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in their socks and shoes. According to Miller, weapons that may 
be hidden in socks and shoes include knives and razor blades. 
It is clear from the record that Miller had Andre remove his 
shoes and patted down Andre’s socks with the proper intentions, 
that is, to ensure that Andre had no hidden weapons. Therefore, 
we conclude that the scope of the pat-down search was proper. 


5. SEIZURE OF CRACK COCAINE 

Finally, we address the seizure of the crack cocaine from 
Andre’s sock. While patting down Andre’s sock, Miller felt an 
object which he knew “immediately” was crack cocaine. He 
then removed the object from the sock and arrested Andre. 

A Terry search is ordinarily limited to outer clothing. See 
Caples, supra. However, in Minnesota v. Dickerson, 508 U.S. 
366, 113 S. Ct. 2130, 124 L. Ed. 2d 334 (1993), the U.S. 
Supreme Court held that an officer may make a warrantless 
seizure of nonthreatening contraband detected during a pat- 
down search permitted by Terry, so long as the search stays 
within the bounds marked by Terry. The Court reached its con- 
clusion by drawing an analogy to the plain-view doctrine. The 
Court stated: 

If a police officer lawfully pats down a suspect’s outer 

clothing and feels an object whose contour or mass makes 

its identity immediately apparent, there has been no inva- 

sion of the suspect’s privacy beyond that already autho- 

rized by the officer’s search for weapons; if the object is 

contraband, its warrantless seizure would be justified{.] 
508 U.S. at 375-76. This has become known as the plain-feel 
doctrine. See State v. Craven, 253 Neb. 601, 571 N.W.2d 612 
(1997). 

In State v. Craven, 5 Neb. App. 590, 560 N.W.2d 512 (1997), 
affirmed 253 Neb. 601, 571 N.W.2d 612, a panel of this court 
applied the plain-feel doctrine. This application of the plain-feel 
doctrine was affirmed by the Nebraska Supreme Court. In 
Craven, a police officer felt an object during a pat-down search 
which, based upon his training and experience and without 
manipulation or further examination, he recognized as an object 
of criminal activity. As a result, the officer was justified in plac- 
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ing his hand in a pocket in order to retrieve what he reasonably 
believed to be contraband. See id. 

Similarly, in the case before us, Miller testified that upon 
feeling an object inside Andre’s sock during the pat-down 
search, he “immediately” recognized it as crack cocaine, based 
upon his training and experience. As a result, Miller possessed 
a reasonable belief that Andre was illegally in possession of a 
controlled substance. Therefore, based on Craven, supra, Miller 
was justified in placing his hand inside Andre’s sock and 
retrieving the crack cocaine. 


V. CONCLUSION 

In summary, the detention of Andre, the subsequent pat-down 
search, and the seizure of the crack cocaine were proper. As a 
result, Andre’s motion to suppress was properly denied. 
Because the crack cocaine was properly admitted at trial, there 
was sufficient evidence for the juvenile court to find Andre to 
be a child as defined by § 43-247(2). Therefore, Andre’s second 
assigned error is without merit. 

We affirm the judgment of the separate juvenile court of 
Lancaster County. 

AFFIRMED. 


JIM DEVoR, APPELLANT, V. AMY DEVOR, APPELLEE. 
584 N.W. 2d 670 
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1. Injunction. A protection order pursuant to Neb. Rev. Stat. § 42-924 (Reissue 1993) 
is analogous to an injunction. 

2. Judgments: Appeal and Error. The granting or denial of a protection order is 
reviewed on appeal de novo on the record. 

3. ___i___. In ade novo review, an appellate court reaches conclusions independent 
of the factual findings of the trial court, but where the credible evidence is in conflict 
on a material issue of fact, the appellate court considers and may give weight to the 
circumstances that the trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. 
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HANNON, IRwIn, and INBODY, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 


Jim Devor appeals from an order of the district court denying 
his application for a protection order. Because we conclude that 
the district court improperly based the decision to deny the 
application on gender rather than the merits of the claim, we 
reverse, and remand for further proceedings. 


Il. BACKGROUND 

On December 3, 1996, Jim filed an application for a protec- 
tion order, pursuant to Neb. Rev. Stat. § 42-924 (Reissue 1993). 
There had been a divorce proceeding filed relating to the mar- 
riage of Jim and his wife, Amy Devor, and the parties were 
apparently living separately at all times relevant to this action. 
In the application, Jim alleged that Amy had been “willfully and 
maliciously harass[ing]” him and had “engaged in a knowing 
and willful course of conduct directed at [him] which seriously 
terrifie[d], threaten[ed], or intimidate[d him].” Specifically, he 
alleged that she had been coming to his house, entering without 
invitation, threatening him, hitting him, calling him at all hours 
of the night, and leaving messages on his telephone answering 
machine, as well as harassing his girl friend. At least one of the 
parties’ two minor children lived with Jim at the time. 

On December 3, 1996, a protection order was granted, to be 
effective for a period of 1 year.On December 16, a hearing was 
held before the district court pursuant to § 42-924(2). The col- 
loquy from that hearing is replicated in the analysis section 
below. At the conclusion of the hearing, the court entered an 
order denying Jim’s request for a protection order, rendering the 
previous protection order of no further effect. This timely 
appeal followed. 


Ill. ASSIGNMENTS OF ERROR 
On appeal, Jim has assigned three errors, which we have con- 
solidated for discussion to one. Jim asserts that the district court 
erred in denying his application for a protection order. 
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IV. ANALYSIS 


1. DisTRICT CourRT HEARING 
The entire hearing before the district court comprises less 
than four pages of testimony. Because of its length, and because 
it illustrates the point made in our resolution below, we repro- 
duce the entire hearing as follows: 

THE COURT: Well, let’s see. You’re married and you 
have two different children. The word here is you are call- 
ing, leaving messages on the machine, threatening[,] hit- 
ting, walking in without being invited, harassing the child. 

So there is a divorce filed. 

MR. DEVOR: Yes, there is, Your Honor. 

THE COURT: Okay. 

What difference does it make, Mr. Devor, you don’t 
want to harass her, do you? 

MR. DEVOR: No. 

THE COURT: And you don’t want to hurt her. 

And this has nothing to do with child visitation, there 
has got to be visitation, so I am just going to issue this 
order telling you not to do what you don’t want to do and 
we’ll just assess cost to the divorce and see how that 
comes out and the cost will be assessed then. 

MS. JOHNSON [counsel for Amy]: Just for clarifica- 
tion, this is filed against Mrs. Devor. 

THE COURT: It is? It’s you [who] are afraid of her. 

MR. DEVOR: Because she keeps coming in my house. 

THE COURT: She’s going to hurt you? 

Why don’t you change the lock? 

MR. DEVOR: I am in a different house. Am I sup- 
pose[d] to lock my door when I am living there wit[h] my 
kids. 

THE COURT: Why not? Is that impossible? 

I don’t want to argue. Just change the lock. 

MR. DEVOR: What about the calling on the machine 
and leaving messages for my little boy to hear. 

THE COURT: Don’t listen. 

MR. DEVOR: My little boy is right there listening in 
when she calls. I tell him not to answer the phone. 
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THE COURT: She is going to get to visit the child any- 
way, So she expects — 

MR. DEVOR: If you heard the tapes, you [would] know 
what I mean. 

THE COURT: Did you bring them with you? 

MR. DEVOR: No, I don’t have them, the cops have 
[them]. 

THE COURT: If she is harassing you, have her arrested. 
These protection orders are not for divorces. 

MR. DEVOR: I know that. I am not saying that. 

THE COURT: Then why are you here? 

MR. DEVOR: Why am I here? Because she comes over 
to my house all the time and she harasses me. 

THE COURT: Harass is not a simple thing, you have to 
be in fear and you are not afraid of her, you’re not afraid 
of her for a second. You are wasting my time with your 
marital squabbles. 

MR. DEVOR: I do not bother her. 

THE COURT: She’s not accusing you of that. 

MR. DEVOR: You don’t know what she’s done. 

THE COURT: All right, I don’t know, then why isn’t — 
why don’t you put it in there, that’s what you are sup- 
pose[d] to do. 

You are not the slightest bit afraid of her, you are just 
wanting to fight back. 

Who’s your lawyer? 

[MR. DEVOR:] Sandra — can’t remember her last 
name, out of Lincoln. Frantz. 

THE COURT: Sandra who? Frantz. She didn’ t tell you 
to do this. 

MR. DEVOR: No, she didn’t. 

THE COURT: That’s good. 

MR. DEVOR: The cops told me to do this. 

THE COURT: Yes, I believe that. They tell anyone who 
comes in with a domestic squabble that they don’t want to 
mess with to go see the Judge, get a protection order. 

You’re not afraid of her and I know it and you know it, 
you are not afraid of her. 

MR. DEVOR: I’m afraid of what she might do. 
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It’s hard telling what she might do. 

THE COURT: What reason do you have to be afraid of 
her? 

MR. DEVOR: I don’t want my kid to have to hear her. 

THE COURT: If she did anything that amounted to any- 
thing the cops could arrest her. I can’t believe that you are 
afraid of her. 

Request denied. 


2. RESOLUTION 

[1-3] A protection order pursuant to § 42-924 is analogous to 
an injunction. Buda v. Humble, 2 Neb. App. 872, 517 N.W.2d 
622 (1994). The granting or denial of an injunction is reviewed 
on appeal de novo on the record. Vaccaro v. City of Omaha, 6 
Neb. App. 410, 573 N.W.2d 798 (1998); Old Omaha Assn. v. 
City of Omaha, 2 Neb. App. 618, 513 N.W.2d 329 (1994). See, 
also, Riha v. FirsTier Bank, 248 Neb. 785, 539 N.W.2d 632 
(1995). In a de novo review, an appellate court reaches conclu- 
sions independent of the factual findings of the trial court, but 
where the credible evidence is in conflict on a material issue of 
fact, the appellate court considers and may give weight to the 
circumstances that the trial judge heard and observed the wit- 
nesses and accepted one version of the facts rather than another. 
Old Omaha Assn. v. City of Omaha, supra. As such, the district 
court’s order in this case is similarly reviewed de novo on the 
record. 

A review of the colloquy between the court and the parties, 
as set out above, dictates one conclusion: The district court in 
the present case did not base the decision to deny the protection 
order on the pleadings or on the merits, but denied the protec- 
tion order solely because the applicant was Jim, not Amy. It is 
apparent that when the hearing began, the court mistakenly 
believed that Amy was the applicant. From the outset of the 
hearing, the court was prepared to grant the protection order. 
The court even stated to Jim, as almost the first statement made 
during the hearing, that “I am just going to issue this order 
telling you not to do what you don’t want to do... .” Because 
Amy did not even speak at the hearing, this decision was pre- 
sumably based on the pleadings, the application and affidavit 
requesting the protection order. 
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When the court was corrected and informed that the appli- 
cant was actually Jim, the court immediately began to indicate 
that the protection order would be denied. This is so despite the 
fact that nothing had been adduced at the hearing to indicate 
that circumstances were any different than they were when the 
hearing began, except that Jim was the applicant instead of 
Amy. The court suggested changing the locks, ignoring the 
calls, or having the police arrest Amy if she continued her 
actions, but refused to grant the protection order. The court even 
accused Jim of “wasting [the judge’s] time with . . . marital 
squabbles.” Again, nothing had been adduced to indicate any 
changed circumstances since the outset of the hearing except 
that the applicant was Jim, not Amy. 

In this case, it is obvious that the district court did not con- 
sider the pleadings or the merits of the request for a protection 
order in concluding that the application should be denied. If the 
court had considered the merits, the court would not have indi- 
cated immediate willingness to grant the application when the 
court believed Amy was the applicant, but unwillingness upon 
discovering the applicant was Jim. Instead, it is obvious that the 
court based the decision in this case on some preconceived 
notions of gender roles, namely, that a man cannot be afraid of 
a woman and is merely wasting the court’s time in seeking a 
protection order. 

We make no ruling on whether the protection order should 
have been granted or denied. Because the district court did not 
base the decision in this case on the merits, but, rather, based 
the decision on an improper basis, gender, the record does not 
afford us an opportunity to conduct a meaningful de novo 
review of the merits. As such, we expressly do not reach the 
merits of Jim’s claim. 

The case must be remanded for a new hearing on Jim’s appli- 
cation. Because of the unusual circumstances of this case, and 
the obvious preconceived notions of the district court concern- 
ing these parties, we direct that the rehearing be conducted by a 
different district judge. 

We note that Jim’s application was filed approximately 1’: 
years ago, and the alleged circumstances occurred at that time, 
approximately 1‘, years ago. Pursuant to § 42-924(3), if the dis- 
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trict court had granted the protection order, it is apparent that 
the order would have expired by now because the order may 
have a term of only 1 year. However, because the 1-year limita- 
tion in § 42-924(3) is based upon when the order is entered, 
rather than when the harassment occurred, the timeliness of 
Amy’s alleged actions in relation to the rehearing will be an 
issue affecting the merits of Jim’s claim, an issue we do not 
reach, but does not necessarily mean that Jim is not entitled to 
relief or a rehearing. 


V. CONCLUSION 
Because the district court erred in denying the application for 
a protection order solely on the basis of gender, the court’s 
order is reversed and the case is remanded for further proceed- 
ings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


YVETTE DOLLISON, APPELLANT, 
v. MERCY SERVICES CORP., APPELLEE. 
584 NW. 2d 674 


Filed September 1, 1998. No. A-97-225. 


1. Small Claims Court: Jury Trials. Any defendant in an action in small claims court 
may transfer the case to the regular docket of the county court by giving notice to the 
court at least 2 days prior to the time set for the hearing, and the defendant may 
demand trial by jury in the county court. 

2. ___:___. A plaintiff is not authorized to demand a jury trial when the case has 
been transferred from small claims court to the county court. 

3. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning, and when the words of a 
Statute are plain, direct, and unambiguous, no interpretation is necessary or will be 
indulged to ascertain their meaning. 

4. Statutes: Legislature: Intent: Presumptions: Appeal and Error. An appellate 
court will, if possible, give effect to every word, clause, and sentence of a statute, 
since the Legislature is presumed to have intended every provision of a statute to 
have a meaning. 

5. Directed Verdict: Appeal and Error. In reviewing a trial court’s ruling on a motion 
for directed verdict, an appellate court treats the motion as an admission of the truth 
of all competent evidence submitted on behalf of the party against whom the motion 
is directed. 
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6. Directed Verdict. The party against whom a motion for directed verdict is directed 
is entitled to have every controverted fact resolved in its favor and to have the bene- 
fit of every inference which can reasonably be deduced from the evidence. 

7. ___. If there is any evidence which will sustain a finding for the party against whom 
a motion for directed verdict is made, the case may not be decided as a matter of law. 

8. Damages: Appeal and Error. The amount of damages is a matter solely for the fact 
finder, whose decision will not be disturbed on appeal if supported by the evidence. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge, on appeal thereto from the County 
Court for Douglas County, LAWRENCE BARRETT, Judge. 
Judgment of District Court affirmed in part and in part reversed, 
and cause remanded with directions. 


Catherine Mahern, of Creighton Legal Clinic, for appellant. 


Michael S. Degan, of Kennedy, Holland, DeLacy & Svoboda, 
for appellee. 


HANNON, IRWIN, and INBopy, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Yvette Dollison appeals from an order of the district court 
which affirmed a judgment of the county court in this action 
which was transferred from the small claims court to the county 
court upon request of defendant, Mercy Services Corp. On 
appeal, Dollison challenges the county court’s denial of her 
request for a jury trial, the county court’s dismissal of her neg- 
ligence action, the admission of allegedly irrelevant evidence, 
and the amount of damages awarded by the county court. 
Because we conclude that the district court erred in affirming 
the county court’s grant of Mercy Services’ motion for directed 
verdict, but was correct in other regards, we affirm in part and 
in part reverse and remand the case with directions. 


II. BACKGROUND 
Dollison was a resident of the Mason School Apartments in 
Omaha. At the relevant times, the Mason School Apartments 
were being managed by Mercy Services for a parent corpora- 
tion, Mercy Housing, Inc. 
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According to the record, in late July and August 1995, the 
Mason School Apartments were the target of numerous burglar- 
ies. Dollison’s apartment was burglarized on August 8. Accord- 
ing to Dollison, the following items were stolen from her apart- 
ment: a Sega video game system, four video games, a tote bag, 
school clothes belonging to Dollison’s son, and a cordless phone. 
Dollison valued the stolen items at several hundred dollars. 
Dollison hired a locksmith to replace the locks in her apartment. 
According to Dollison, because of lost wages and the cost of the 
locksmith, changing her locks cost her approximately $125. 

Dollison initially filed a suit against Mercy Services in the 
small claims court. Mercy Services transferred the case to the 
county court. Dollison then filed an amended petition, alleging 
three causes of action. Dollison alleged that Mercy Services had 
been negligent, that Mercy Services had breached an express 
contract by violating a provision of the lease, and that Mercy 
Services had breached an implied contract to provide a reason- 
ably safe place to live, in contravention of the Uniform 
Residential Landlord and Tenant Act, Neb. Rev. Stat. § 76-1401 
et seq. (Reissue 1993 & Cum. Supp. 1994). Dollison also 
requested in the amended petition that the case be heard by a 
jury, which request was denied by the county court. 

At the conclusion of Dollison’s evidence, the court granted a 
directed verdict in favor of Mercy Services on the negligence 
cause of action. At the conclusion of the entire case, the court 
generally found in favor of Dollison on the breach of contract 
causes of action and awarded Dollison $123.60. 

Dollison appealed to the district court, which affirmed the 
judgment of the county court. Dollison then filed this timely 
appeal. 


Il. ASSIGNMENTS OF ERROR 

On appeal, Dollison has assigned four errors. First, Dollison 
asserts that the county court erred in denying her request for a 
jury trial. Second, Dollison asserts that the county court erred in 
dismissing her negligence action. Third, Dollison asserts that 
the county court erred in admitting irrelevant evidence. Finally, 
Dollison asserts that the county court erred in failing to award 
general damages. 
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IV. ANALYSIS 


1. JURY TRIAL 

Dollison initially filed this action in the small claims court. 
Mercy Services transferred the case to the county court pur- 
suant to Neb. Rev. Stat. § 25-2805 (Reissue 1995). Thereafter, 
Dollison filed an amended petition, which included a “Demand 
for Jury Trial.” The county court denied Dollison’s demand, and 
the case was tried to the court. On appeal, Dollison asserts that 
she was entitled to a jury trial in this case. 

[1,2] Section 25-2805 provides that “[aJny defendant in an 
action or such defendant’s attorney may transfer the case to the 
regular docket of the county court by giving notice to the court 
at least two days prior to the time set for the hearing.” Section 
25-2805 further provides that “any defendant or such defend- 
ant’s attorney may demand trial by jury.” Mercy Services argues 
on appeal that the statute does not authorize a plaintiff to 
demand a jury when the case has been transferred to the county 
court. 

[3,4] The general rules of statutory interpretation in Nebraska 
provide that in the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning, and 
when the words of a statute are plain, direct, and unambiguous, 
no interpretation is necessary or will be indulged to ascertain 
their meaning. Memorial Hosp. of Dodge Cty. v. Porter, 251 
Neb. 327, 557 N.W.2d 21 (1996); Bennett v. J. C. Robinson Seed 
Co., ante p. 525, 583 N.W.2d 370 (1998). It is not within the 
province of a court to read anything plain, direct, and unam- 
biguous out of a statute. Memorial Hosp. of Dodge Cty. v. 
Porter, 4 Neb. App. 716, 548 N.W.2d 361 (1996). An appellate 
court will, if possible, give effect to every word, clause, and sen- 
tence of a statute, since the Legislature is presumed to have 
intended every provision of a statute to have a meaning. Id.; 
Gatewood v. Powell, 1 Neb. App. 749, 511 N.W.2d 159 (1993). 

In light of the foregoing principles, we conclude that Dollison 
was not entitled to request a jury trial in this action. The plain, 
direct, and unambiguous language of § 25-2805 clearly indi- 
cates that a defendant may transfer the case from small claims 
court to county court and that a defendant may request a jury 
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trial when making a motion for a transfer. To hold that a plain- 
tiff may also request a jury trial when the case has been trans- 
ferred would not only fail to give effect to the plain, direct, and 
unambiguous language of the statute but would actually read the 
word “defendant” entirely out of the statute. We decline to so 
hold, and the lower court did not err in concluding that Dollison 
was not entitled to a jury trial in this case. 

Dollison argues in support of her contention that she should 
be entitled to a jury trial that she had a common-law right to a 
jury trial when the constitutional guarantee of jury trials went 
into effect in Nebraska. See Neb. Const. art. I, § 6. As such, she 
asserts that her common-law right must be preserved. Dollison 
has not provided us with any authority to suggest that there ever 
existed a common-law right to a jury trial in cases transferred 
from a small claims court to a county court. In fact, we note that 
the statute creating small claims courts did not take effect until 
1972. 

Dollison also points to the provisions of Neb. Rev. Stat. 
§ 25-2705 (Reissue 1995) to argue that all parties in county 
court are entitled to a jury trial, with limited exceptions. Our 
reading of § 25-2705, however, leads us to conclude that the 
provision applies only to actions originally filed in the county 
court. Section 25-2705 provides that the demand for jury trial 
“shall be in writing and shall be filed on or before answer day 
except as otherwise provided in section 25-2805.” As noted 
above, § 25-2805 provides that a defendant may demand a jury 
trial in county court when the defendant files a motion to have 
a case transferred from the small claims court. As such, the gen- 
eral provision of § 25-2705 that “either party to any case in 
county court” may demand a jury trial pertains only to actions 
originally filed in county court. 

Finally, Dollison argues that judicial efficiency dictates that 
a plaintiff be able to request a jury in this procedural situation. 
Dollison argues that a plaintiff could secure the right to a jury 
by simply dismissing the case after the defendant transfers it 
and then refiling it as an original filing in county court to take 
advantage of § 25-2705. Although Dollison may be correct in 
asserting that a plaintiff could secure a jury trial by dismissing 
and refiling, and although such may indicate inefficiency, this 
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court is not free to legislate merely to achieve a more efficient 
result. Dollison’s arguments are without merit. 


2. DISMISSAL OF NEGLIGENCE ACTION 

At the conclusion of Dollison’s evidence, Mercy Services 
moved for a directed verdict. The court granted the directed ver- 
dict with respect to Dollison’s cause of action for negligence 
but denied the motion with respect to Dollison’s causes of 
action for breach of contract. 

(S-7] In reviewing a trial court’s ruling on a motion for 
directed verdict, an appellate court treats the motion as an 
admission of the truth of all competent evidence submitted on 
behalf of the party against whom the motion is directed. Blose 
v. Mactier, 252 Neb. 333, 562 N.W.2d 363 (1997); Bahrs v. RM 
BR Wheels, Inc., 6 Neb. App. 354, 574 N.W.2d 524 (1998). The 
party against whom a motion for directed verdict is directed is 
entitled to have every controverted fact resolved in its favor and 
to have the benefit of every inference which can reasonably be 
deduced from the evidence. Id.; Suiter v. Epperson, 6 Neb. App. 
83, 571 N.W.2d 92 (1997). In order to sustain a motion for 
directed verdict, the court resolves the controversy as a matter 
of law and may do so only when the facts are such that reason- 
able minds can draw but one conclusion from the evidence. 
Blose v. Mactier, supra; Bahrs v. R M B R Wheels, Inc., supra. 
If there is any evidence which will sustain a finding for the 
party against whom the motion is made, the case may not be 
decided as a matter of law. Suiter v. Epperson, supra. 

The evidence in this case indicates that at least three other 
apartments in the building were burglarized within approxi- 
mately 1 week prior to Dollison’s burglary. Each of the three 
prior break-ins was accomplished without force. Each of the 
tenants from these three apartments testified that he or she 
believed somebody had entered his or her apartment with a key, 
and at least one of them testified that she reported to Mercy 
Services that she believed somebody had entered her apartment 
with a key. 

One of the tenants of the building, Orvella Jones, testified 
that she had needed a replacement key in early July 1995. Jones 
resided in apartment No. 207, but the replacement key which 
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she was given was stamped with 107. Jones testified that her ex- 
boyfriend was ultimately arrested for the burglaries and that 
some of the stolen property was located in her apartment. 

Although Dollison’s witnesses testified that they believed a 
master key had been used to enter their apartments, none of 
them was able to testify that he or she had seen any such key 
being used to burglarize the apartments. Jones conceded that 
she never tried the 107 key in any door other than her own. 
Dollison presented evidence in a police report, however, which 
indicated that the police spoke to a resident manager of the 
apartment building after a subsequent burglary in late August 
1995. The resident manager informed the police that “one of the 
apartment maintenance gave Jones, Orvilla [sic] at apartment 
#207 a master key to the building.” 

Our review of the evidence in this case leads us to conclude 
that the county court erred in directing a verdict on the issue of 
negligence. The evidence was such that, giving Dollison the 
benefit of every reasonable inference, a reasonable mind could 
conclude that Mercy Services was negligent in giving out a 
master key; that the master key was used to enter Dollison’s 
apartment; and, therefore, that Mercy Services’ negligence was 
a proximate cause of the damage suffered by Dollison. As such, 
the issue should not have been decided as a matter of law. 


3. ADMISSION OF EVIDENCE 

Dollison asserts that the county court admitted improper evi- 
dence concerning the “socio-economic status of Ms. Dollison 
and other tenants” because the court stated near the end of the 
trial that “[a]ny landlord that takes one of these types of prop- 
erties, where they know they’re going into a bad situation. . . 
we give them a little bit more leeway.” Brief for appellant at 27. 
Our review of the record indicates that there was no evidence 
about Dollison’s or anyone else’s “socio-economic” status. The 
only testimony cited by Dollison on appeal was the testimony 
by a representative of Mercy Services that Mercy Services’ par- 
ent corporation’s main mission “ ‘is to provide decent afford- 
able housing for low income families[.]’” Jd. at 28. There is 
nothing in the record to suggest that “[t]he verdict of the trial 
court was the result of prejudice in favor of a philanthropic 
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institution,” id., or that the county court acted with “partiality, 
bias, and prejudice,” id. at 27. We will not further address this 
meritless argument. 


4, DAMAGES AWARD 

Finally, Dollison asserts that the county court erred in not 
awarding her general damages. The county court found gener- 
ally in Dollison’s favor on the breach of contract causes of 
action and awarded her $123.60. The district court found that 
the county court had “limited plaintiff’s damages to her repairs 
and loss of wages in being available when the repairs were 
undertaken.” Dollison asserts that she was entitled to damages 
for the property stolen from her apartment as well. 

(8] Upon our review of the county court’s order, we cannot 
conclude that the county court awarded Dollison damages 
specifically for the costs incurred in having her locks changed, 
as the district court found. The county court was not asked to 
make any specific findings, and the court’s order merely indi- 
cates that the court “hereby finds generally in favor of the plain- 
tiff in the amount of $123.60, plus taxable court costs herein.” 
Although Dollison’s testimony indicated that it cost her approx- 
imately $50 to have the locks changed and that she lost approx- 
imately $75 in wages, it would be mere speculation to conclude 
that the court therefore awarded her damages specifically and 
only for those costs. The amount of damages is a matter solely 
for the fact finder, whose decision will not be disturbed on 
appeal if supported by the evidence. Talle v. Nebraska Dept. of 
Soc. Servs., 253 Neb. 823, 572 N.W.2d 790 (1998); Anderson/ 
Couvillon v. Nebraska Dept. of Soc. Servs., 253 Neb. 813, 572 
N.W.2d 362 (1998); Eledge v. Farmers Mut. Home Ins., 6 Neb. 
App. 140, 571 N.W.2d 105 (1997). Because there are no spe- 
cific findings by the county court regarding how the $123.60 
figure for the breach of contract causes of action was arrived at, 
we cannot conclude that the award was erroneous. This 
assigned error is without merit. 


V. CONCLUSION 
Because we conclude that the county court erred in directing 
a verdict on the negligence claim, the district court’s order 
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affirming the county court’s judgment is reversed, and the case 
is remanded with directions to reverse the judgment and remand 
the case to the county court for further proceedings in confor- 
mity with this opinion. The remainder of the court’s judgment 
is affirmed. 


AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


HANNON, Judge, concurring in part, and in part dissenting. 

I must respectfully dissent from that portion of the opinion 
which holds that Dollison is not entitled to a jury trial. Article 
I, § 6, of the Constitution of the State of Nebraska provides in 
significant part: “The right of trial by jury shall remain inviolate 
....” L agree that the Legislature may and does provide proce- 
dures whereby litigants may waive this constitutional right. 
Neb. Rev. Stat. § 25-2705 (Reissue 1995), requiring a demand 
for a jury trial before answer day, is the clearest example. The 
statutes do not provide that by commencing an action in small 
claims court the plaintiff waives his or her right to trial by jury, 
but, rather, provide: “All matters in the Small Claims Court 
shall be tried to the court without a jury.” Neb. Rev. Stat. 
§ 25-2805 (Reissue 1995). 

This case was transferred out of the small claims court by the 
defendant, and therefore, it was not tried in the small claims 
court. I am inclined to think the Legislature could provide that 
by filing an action in small claims court the plaintiff waives the 
right to trial by jury. Instead, the Legislature saw fit to provide 
only that trials in small claims court shall be without a jury. I 
also recognize that the existing statutes do not provide a time 
limit for a plaintiff to request a jury trial after a defendant has 
caused a case to be transferred out of small claims court. 
However, I refuse to believe that a constitutional right can be 
lost inadvertently merely because a statute could have been 
drafted to provide for the waiver of that right. In the absence of 
a statutory limitation, I think the plaintiff would have a reason- 
able time to demand a trial by jury. 
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SUZANNA M. Hols, APPELLANT, V. MARK A. HOINS, APPELLEE. 
584 N.W.2d 480 


Filed September 1, 1998. A-97-958. 


1. Modification of Decree: Appeal and Error. The determination as to modification 
of a dissolution decree is a matter of discretion for the trial court, and its decision will 
be reviewed on appeal de novo on the record and will be reversed upon an abuse of 
discretion. 

2. Modification of Decree: Child Custody. Custody of a minor child will not be mod- 
ified unless there has been a material change of circumstances showing that the cus- 
todial parent is unfit or that the best interests of the minor child require such action. 

3. Modification of Decree: Child Custody: Proof. The party seeking modification of 
child custody bears the burden of showing that a material change in circumstances 
has occurred. 

4. Modification of Decree: Child Custody: Evidence: Time. Evidence of the custo- 
dial parent’s behavior during the year or so before the hearing on the motion to mod- 
ify is of more significance than the behavior prior to that time. 


Appeal from the District Court for Saline County: ORVILLE L. 
Coapy, Judge. Reversed and remanded with directions. 


Jeffry D. Patterson, of Healey & Wieland Law Firm, for 
appellant. 


Lyle Joseph Koenig, of Koenig & Stover, P.C., for appellee. 
HANNON, IRWIN, and INBoDy, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Suzanna M. Hoins appeals from an order entered by the 
Saline County District Court granting Mark A. Hoins’ applica- 
tion to modify custody of their minor child from Suzanna to 
him. Because we conclude that Mark failed to provide any evi- 
dence to demonstrate a material change of circumstances justi- 
fying a modification of custody, we reverse, and remand the 
case with directions. 


II. BACKGROUND 
On August 20, 1990, Suzanna and Mark’s marriage was dis- 
solved by the district court. In the dissolution decree, the dis- 
trict court granted custody of the parties’ minor child, Renae 
Sue Hoins, to Suzanna. Mark was granted reasonable visitation 
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rights. Additionally, Mark was ordered to pay $240 per month 
child support. 

Following the dissolution, Suzanna became involved with 
a man named “Duane.” Suzanna and Duane lived together for 
a period of approximately 1 year before they were married. 
Suzanna and Duane were married for approximately 3'2 years 
before the marriage ended in dissolution in 1995. Renae lived 
with the couple throughout their relationship. During Suzanna 
and Duane’s relationship, they lived in Dorchester, Nebraska, 
and Renae attended school in Dorchester. 

In 1995, after Suzanna’s marriage to Duane was dissolved, 
she and Renae moved to Kramer, Nebraska, to live with a man 
named “Bob,” with whom Suzanna had become involved. 
According to the record, Bob had a son who was approximately 
15 years old at the time. After moving to Kramer, Renae began 
the 1995-96 school year attending school in Crete. After 
approximately 2 months, however, Renae requested to return to 
school in Dorchester. Suzanna granted this request, and Renae 
completed that school year in Dorchester, although she contin- 
ued to live with Suzanna and Bob in Kramer. 

On December 8, 1995, Suzanna and Renae were involved in 
an automobile accident. According to the record, the accident 
occurred while Suzanna was driving Renae from Kramer to 
Dorchester before school in the morning. Renae suffered only 
minor injuries. Suzanna, however, suffered serious injuries. 
According to the record, Suzanna spent 2 weeks in the hospital. 
During the 9 weeks immediately following the accident, Renae 
lived with Mark’s father in Crete, Nebraska. Mark moved in 
with his father during this period to care for Renae. In February 
1996, Renae returned to live with Suzanna. 

In August 1996, Suzanna and Bob stopped seeing each other. 
Suzanna and Renae moved back to Dorchester. Renae asked to 
begin the 1996-97 school year in Crete, and Suzanna granted her 
request. Suzanna became involved with a man named “Randy,” 
who moved into Suzanna and Renae’s home in October 1996. 

On August 12, 1996, Mark filed an application to modify the 
dissolution decree. Mark alleged that there had been a substan- 
tial change of circumstances since the entry of the dissolution 
decree and that a change of custody was warranted. In support 
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of his allegation of a substantial change of circumstances, Mark 
alleged that Renae was not in a stable environment, because she 
had recently moved from one residence to another; that Renae 
had been in and out of school and had not attended school reg- 
ularly; that Renae was not properly cared for and was often left 
in the care of others; that Suzanna had been in and out of the 
hospital and was not able to properly care for Renae; that 
Suzanna failed to provide Renae a proper role model because 
she frequently had a boyfriend in the house; and that Suzanna 
caused constant turmoil for Renae. 

On September 4, 1996, Suzanna filed an answer and cross- 
petition. Suzanna generally denied that any substantial change 
justifying a change of custody existed. Additionally, Suzanna 
alleged that there had been a material change of circumstances 
justifying a change in the child support order. Suzanna alleged 
that Mark now had significantly higher wages, that Suzanna had 
significantly lower income, and that the Nebraska Child 
Support Guidelines had been amended since the entry of the 
dissolution decree. 

On September 8, 1997, the court entered an order modifying 
the original dissolution decree. The court granted Mark’s appli- 
cation and awarded custody of Renae to Mark. The court held 
that “there has been a substantial change in circumstances since 
the divorce, and it is in the best interest of the minor child .. . 
to be transferred from the custody of her mother to that of her 
father.” The court also ordered Suzanna to pay child support, 
but ordered her to pay only $25 per month “because her income 
appear[ed] to be below the federal poverty level.” Suzanna filed 
this timely appeal. 

III. ASSIGNMENTS OF ERROR 

On appeal, Suzanna has assigned two errors. First, Suzanna 
asserts that the district court erred in modifying custody of Renae 
from Suzanna to Mark. Second, Suzanna asserts that the district 
court erred in failing to increase Mark’s child support obligation. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 
[1] The determination as to modification of a dissolution 
decree is a matter of discretion for the trial court, and its deci- 
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sion will be reviewed on appeal de novo on the record and will 
be reversed upon an abuse of discretion. Hassenstab vy. 
Hassenstab, 6 Neb. App. 13, 570 N.W.2d 368 (1997). See, also, 
Sullivan v. Sullivan, 249 Neb. 573, 544 N.W.2d 354 (1996); 
Smith-Helstrom v. Yonker, 249 Neb. 449, 544 N.W.2d 93 (1996). 


2. CUSTODY 

[2,3] Suzanna first asserts that the district court erred in mod- 
ifying the custody of Renae from Suzanna to Mark. Ordinarily, 
custody of a minor child will not be modified unless there has 
been a material change of circumstances showing that the cus- 
todial parent is unfit or that the best interests of the minor child 
require such action. Sullivan v. Sullivan, supra; Smith-Helstrom 
v. Yonker, supra; Kennedy v. Kennedy, 221 Neb. 724, 380 
N.W.2d 300 (1986); Hassenstab v. Hassenstab, supra. The party 
seeking modification of child custody bears the burden of show- 
ing that a material change in circumstances has occurred. Id. 

In determining a child’s best interests for purposes of cus- 
tody and visitation matters, Neb. Rev. Stat. § 42-364(2) (Cum. 
Supp. 1994) provides that the factors to be considered shall 
include, but not be limited to, the following: 

(a) The relationship of the minor child to each parent 
prior to the commencement of the action or any subse- 
quent hearing; 

(b) The desires and wishes of the minor child if of an age 
of comprehension regardless of chronological age, when 
such desires and wishes are based on sound reasoning; 

(c) The general health, welfare, and social behavior of 
the minor child; and 

(d) Credible evidence of abuse inflicted on any family 
or household member. 

Additionally, a court may consider other factors in determin- 
ing a child’s best interests in custody matters, including the 
moral fitness of the child’s parents and the parents’ sexual con- 
duct, the attitude and stability of each parent’s character, and 
the parental capacity to provide physical care and satisfy edu- 
cational needs of the child. See Smith-Helstrom v. Yonker, supra. 

In the present case, Mark wholly failed to provide any evi- 
dence to demonstrate a material change in circumstances affect- 
ing the best interests of Renae. Although Mark did present evi- 
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dence that in the 7 years between the divorce and the modifica- 
tion hearing, Suzanna has lived with three different men, there 
was absolutely no evidence to indicate what effect, if any, these 
relationships had on Renae. The record indicates that Suzanna 
was married to one of the three men for nearly 3'4 years and was 
engaged to be married to the third man at the time of the mod- 
ification hearing. No testimony was presented to indicate 
Renae’s relationship with these men or how the relationships 
affected her. 

Mark also presented evidence that Renae changed schools 
between Dorchester and Crete on a couple of occasions. How- 
ever, the record also indicates that except for the initial change 
in schools from Dorchester to Crete, which lasted for only 2 
months, the subsequent changes were at Renae’s request. Mark 
also failed to provide any evidence whatsoever concerning the 
effect that changing schools had on Renae. There was no evi- 
dence presented concerning her behavior in school, her atten- 
dance in school, her grades in school, or any difficulties she 
may have had as a result of the changes. 

Finally, there was evidence presented which indicated that 
Suzanna was disabled as a result of the automobile accident. 
However, once again, Mark utterly failed to produce any evi- 
dence to suggest that Suzanna’s disability had any effect on her 
ability to care for and provide for Renae. There was no testi- 
mony or other evidence presented to indicate that the disability 
had any effect at all on Renae. We also note that the trial judge 
made no specific findings concerning the disability or its impact 
on Suzanna’s ability to care for Renae. 

We also note that there was absolutely no evidence adduced 
to show any changes in Suzanna and Renae’s living environment 
or in Renae’s school setting in the year preceding the modifica- 
tion hearing. According to the record, for the entire year prior to 
the modification hearing Suzanna and Renae lived in Dorchester 
and Renae attended school in Crete. The only change in cir- 
cumstances evidenced during the preceding year was that 
Suzanna’s boyfriend Randy moved into the home in October 
1996. The record also indicates that Suzanna and Randy were 
engaged to be married approximately 2 weeks after the modifi- 
cation hearing. 
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[4] Although not determinative, we note that prior case law 
in Nebraska indicates that evidence of the custodial parent’s 
behavior during the year or so before the hearing on the motion 
to modify is of more significance than the behavior prior to that 
time. Kennedy v. Kennedy, 221 Neb. 724, 380 N.W.2d 300 
(1986); Hassenstab v. Hassenstab, 6 Neb. App. 13, 570 N.W.2d 
368 (1997). The focus is on the best interests of the child now 
and in the immediate future, and how the custodial parent is 
behaving at the time of the modification hearing and shortly 
prior to the hearing is therefore of greater significance than past 
behavior when attempting to determine the best interests of the 
child. Id. 

On the record before us, there is not even a scintilla of evi- 
dence to support the findings of the district court. It is apparent 
from the court’s order that the court’s decision was driven by a 
judgment that Suzanna’s having three different boyfriends dur- 
ing the preceding 7 years was somehow detrimental to Renae. 
There was no evidence upon which to base such a finding, 
because Mark failed to present any evidence concerning Renae. 

The district court noted that Suzanna “has had seven (7) 
years to adjust to the 1990 divorce” and that “Renae has had to 
adjust to living with three (3) adult men since custody was 
granted to her mother, whether she witnessed any sexual acts or 
not.” There was absolutely no evidence presented concerning 
sexual activity of Suzanna, just as there was absolutely no evi- 
dence presented concerning any effect on Renae from “ha[ving] 
to adjust to living with three (3) adult men.” The record does, 
however, indicate that Mark failed to exercise his visitation 
rights on several occasions, including five or six occasions dur- 
ing the 6 months immediately preceding the modification hear- 
ing and that Mark has, on occasion, had female guests overnight 
in his home while Renae was present on visitation. On the 
record before us, the district court committed an abuse of dis- 
cretion in modifying the custody award, and the court’s order 
must be reversed. 


3. CHILD SUPPORT 
Suzanna also challenges the district court’s failure to modify 
the child support award. In light of the district court’s grant of 
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custody to Mark, the court did not reach the issue of whether 
Mark should be ordered to pay a higher amount of child sup- 
port. The court did, however, find that Suzanna’s income level 
was now “below the federal poverty level” and ordered her to 
pay $25 per month in support to Mark. 

The record indicates that Suzanna’s monthly income consists 
of $600 per month in disability payments. At the time of the 
modification hearing, she was also receiving sick leave pay- 
ments from her employer, but she testified that she had only 2 
weeks of sick leave left at that time and that she would not be 
able to return to her employment because the doctor would not 
release her to work as a result of the injuries she sustained in the 
automobile accident. 

The record also indicates that Mark was averaging approxi- 
mately $2,236 per month in wages and more than $590 per 
month in consistent overtime wages through the first 6 months 
of 1997. Mark earned approximately $36,000 in wages in 1996, 
although there was no evidence as to how much was ordinary 
wages and how much was overtime wages. As such, Mark has 
substantially more income than Suzanna. 

Finally, since the initial dissolution decree was entered in 
August 1990, the Nebraska Supreme Court has amended the 
child support guidelines. Table 1, which is used to determine the 
total amount of child support to which a minor child is entitled 
per month, was amended effective January 1, 1996, and effec- 
tive March 26, 1997, and the entire guidelines were amended 
effective January 1, 1996. As a result of these amendments and 
the parties’ current financial circumstances, it is apparent that 
application of the current guidelines would result in a variation 
of more than 10 percent of Mark’s current obligation, and the 
record supports a finding that the financial circumstances have 
lasted for at least 3 months and can reasonably be expected to 
last for an additional 6 months. See Nebraska Child Support 
Guidelines, paragraph Q. 

In light of the amendments to the guidelines and the change 
in the parties’ incomes, it is apparent that the child support 
award needs to be modified. The district court recognized that 
the parties’ incomes have substantially changed by ordering 
Suzanna to pay only $25 per month in support to Mark upon the 
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court’s erroneous modification of custody. As a result, on remand 
the district court is to hold a hearing and complete a child sup- 
port worksheet and modify the child support appropriately. 


V. CONCLUSION 
Because the district court abused its discretion in modifying 
the custody order, we reverse that portion of the district court’s 
order and restore custody to Suzanna. The case is remanded for 
an order modifying the child support award. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. 
AARON ADAMS III, APPELLANT. 
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1. Motions to Suppress: Investigative Stops: Warrantless Searches: Probable 
Cause: Appeal and Error. A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory stops and probable 
cause to perform warrantless searches, is to be upheld on appeal unless its findings 
of fact are clearly erroneous. In making this determination, an appellate court does 
not reweigh the evidence or resolve conflicts in the evidence, but, rather, recognizes 
the trial court as the finder of fact and takes into consideration that it observed the 
witnesses. 

2. Convictions: Appeal and Error. Regardless of whether the evidence is direct, cir- 
cumstantial, or a combination thereof, an appellate court, in reviewing a criminal 
conviction, does not resolve conflicts in the evidence, pass on the credibility of wit- 
nesses, or reweigh the evidence; such matters are for the finder of fact; a conviction 
will be affirmed in the absence of prejudicial error if the properly admitted evidence, 
viewed and construed most favorably to the State, is sufficient to support the 
conviction. 

3. Constitutional Law: Search and Seizure: Police Officers and Sheriffs. The 
Fourth Amendment to the U.S. Constitution and the Nebraska Constitution protect 
individuals against unreasonable searches and seizures by the government, including 
police officers. The Fourth Amendment applies to the State pursuant to Mapp v. 
Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961). 

4. Search and Seizure: Search Warrants: Presumptions. Searches conducted pur- 
suant to a warrant are generally considered reasonable. 

5. Constitutional Law: Warrantless Searches. There are several categories of 
searches considered reasonable under the Fourth Amendment to the U.S. 
Constitution although conducted without a warrant. 
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6. Police Officers and Sheriffs: Arrests: Search and Seizure: Motor Vehicles. When 
a police officer has made a lawful custodial arrest of the occupant of an automobile, 
the officer may, as a contemporancous incident of that arrest, search the passenger 
compartment of that automobile. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed as modified. 


Thomas C. Riley, Douglas County Public Defender, and 
Brenda J. Leuck for appellant. 


Don Stenberg, Attorney General, and Mark D. Raffety for 
appellee. 


MILLER-LERMAN, Chief Judge, and SIEVERs and MUES, Judges. 


MILLER-LERMAN, Chief Judge. 

Aaron Adams III appeals his conviction for possession of a 
controlled substance. On appeal, Adams argues that the district 
court erred in finding that a search of a vehicle in which con- 
traband was found was a valid search incident to a lawful arrest 
and in overruling his motion to suppress. For the reasons set 
forth below, we affirm as modified. 


BACKGROUND 

In an information filed July 9, 1996, the State charged Adams 
with possession of a controlled substance, a Class IV felony 
under Neb. Rev. Stat. § 28-416(3) (Reissue 1995). On July 18, 
Adams was arraigned and pled not guilty. 

On September 10, 1996, Adams filed a motion to suppress all 
evidence obtained from the search of a vehicle on May 21. After 
a hearing on January 29, 1997, the district court overruled 
Adams’ motion, finding that the search of the vehicle was a 
search incident to a lawful arrest. 

On April 30, 1997, Adams waived his right to a jury trial, and 
a bench trial was held on June 3 and 20. A review of the trial 
record shows the following: At approximately 10 p.m. on May 
21, 1996, Dave Bianchi, a police officer for the city of Omaha, 
was in the area of 18th and Burdette Streets in Omaha. At that 
time, Bianchi observed a brown pickup truck turn east onto 
Burdette Street without using a turn signal. Bianchi then 
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stopped the pickup truck, and the driver, later identified as 
Keith Page, then immediately exited the pickup truck and 
started walking toward Bianchi. The passenger, later identified 
as Adams, also immediately got out of the pickup truck and 
started walking away from Bianchi and toward a nearby apart- 
ment building. Bianchi physically grabbed Page and started 
walking him back toward the pickup truck. Bianchi then yelled 
at Adams, ordering him to return to the pickup truck as well. 
Subsequently, Adams sat down on the curb, in between the front 
of Bianchi’s cruiser and the back of the pickup truck. 

As Page reentered the pickup truck, he told Bianchi that his 
driver’s license was suspended. Bianchi arrested Page at that 
point for driving under suspension, handcuffed Page, and 
placed him in the back of the police cruiser. Another Omaha 
police officer, Joseph Baudler, arrived as backup immediately 
after Bianchi placed Page in handcuffs, and after Bianchi ran a 
data check on Page to confirm that his license was suspended, 
Baudler conducted a search of the pickup truck. 

Upon conducting a search of the pickup truck, Baudler dis- 
covered two syringes on the “hump” of the pickup truck, the 
bump in the middle of the floorboard between the two seats. 
Subsequently, both syringes were sent to the Eastern Nebraska 
Forensic Testing Laboratory, and the test results were positive 
for cocaine. Testimony both at the suppression hearing and at 
trial showed that the syringes were not in plain view. 

At this point, Adams was also placed under arrest, and Page 
and Adams were taken to central police headquarters, read their 
rights, and interrogated. Bianchi testified at trial that Page 
stated that the syringes belonged to Adams, that Adams had a 
bad drug habit, and that Adams used cocaine every day. Bianchi 
testified at trial that Page told him that he also uses cocaine and 
that he had recently used a needle to inject cocaine. 

Bianchi testified that Adams stated that he was a needle user 
and a heroin addict, but that he does not use cocaine. Bianchi 
testified at trial that he questioned Adams at headquarters and 
that Adams stated that he did not know anything about the 
syringes. Bianchi testified at trial that Adams made inconsistent 
statements regarding the ownership of the pickup. According to 
Bianchi, Adams last stated that the pickup truck was not his, but 
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his father’s. Adams also stated to Bianchi that he was not driv- 
ing the pickup truck because his license was suspended and that 
he had given Page permission to drive the truck but that he 
retained control over it. Adams also stated to Bianchi that he 
had been driving around in the pickup truck with Page all day 
and that no one else besides him and Page had been in the 
pickup truck on May 21, 1996. 

At the suppression hearing and at trial, Bianchi testified that 
both Page and Adams had track marks on their arms on May 21, 
1996, which Bianchi defined as puncture marks from needle 
insertion, indicative of drug use. Bianchi testified at trial that 
some of the marks on Adams’ arms appeared to be new. 

Three witnesses testified on Adams’ behalf at trial, and all 
three testified that subsequent to May 21, 1996, Page told them 
that the syringes seized by the police were his and not Adams’. 
After hearing all the evidence, the trial court found Adams guilty 
of possession of a controlled substance. On October 9, 1997, the 
trial court sentenced Adams to not less than 3 nor more than 4 
years’ imprisonment, with credit given for 4 days served. 

Adams appeals. 


ASSIGNMENT OF ERROR 
On appeal, Adams contends that the district court erred in 
finding that a search of the vehicle was a valid search incident 
to a lawful arrest. 


STANDARD OF REVIEW 

[1] A trial court’s ruling on a motion to suppress, apart from 
determinations of reasonable suspicion to conduct investigatory 
stops and probable cause to perform warrantless searches, is to 
be upheld on appeal unless its findings of fact are clearly erro- 
neous. In making this determination, an appellate court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that it observed the witnesses. State v. 
Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997) (relying on 
two-part appellate analysis articulated in State v. Konfrst, 251 
Neb. 214, 556 N.W.2d 250.(1996)). 

[2] Regardless of whether the evidence is direct, circumstan- 
tial, or a combination thereof, an appellate court, in reviewing a 
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criminal conviction, does not resolve conflicts in the evidence, 
pass on the credibility of witnesses, or reweigh the evidence; 
such matters are for the finder of fact; a conviction will be 
affirmed in the absence of prejudicial error if the properly 
admitted evidence, viewed and construed most favorably to the 
State, is sufficient to support the conviction. Id. 


ANALYSIS 

[3-5] The Fourth Amendment to the U.S. Constitution and 
the Nebraska Constitution protect individuals against unreason- 
able searches and seizures by the government, including police 
officers. The Fourth Amendment applies to the State pursuant to 
Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 
(1961). Searches conducted pursuant to a warrant are generally 
considered reasonable. State v. Neely, 236 Neb. 527, 462 
N.W.2d 105 (1990). See Konfrst, supra. There are several cate- 
gories of searches considered reasonable under the Fourth 
Amendment although conducted without a warrant. Neely, 
supra. See Konfrst, supra. The law is clear, however, that “[i]f 
police have acted without a search warrant, the State has the 
burden to prove that the search was conducted under circum- 
stances substantiating the reasonableness of such search or 
seizure.” State v. Vermuele, 241 Neb. 923, 925, 492 N.W.2d 24, 
27 (1992). 

In this case, the search of the pickup truck was a warrantless 
search, and the district court found that the State met its burden 
of proving the search of the pickup truck was a proper search 
incident to the lawful arrest of Page. 

On appeal, Adams contends generally that the vehicle was 
under his control and specifically that the district court erred in 
finding that the search of the vehicle was a search incident toa 
lawful arrest. In particular, Adams argues that the search of the 
pickup truck was not incident to the lawful arrest of Page 
because at the time of the search, Page was handcuffed and 
secured in the back seat of Bianchi’s cruiser. Since Page was the 
only person under arrest at the time of the search of the pickup 
truck, we focus on whether the search of the pickup truck that 
Page had been driving was a search incident to the lawful arrest 
of Page. 
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The State contends that the search incident to Page’s arrest 
was proper, despite the fact that Page was handcuffed and posi- 
tioned inside Bianchi’s cruiser. The State relies, inter alia, on 
Chimel v. California, 395 U.S. 752, 89 S. Ct. 2034, 23 L. Ed. 2d 
685 (1969), and New York v. Belton, 453 U.S. 454, 101 S. Ct. 
2860, 69 L. Ed. 2d 768 (1981). We agree with the State and find 
that the search of the pickup truck was a valid search incident 
to the lawful arrest of Page. 

In State v. Gonzalez, 1 Neb. App. 47, 487 N.W.2d 567 (1992) 
(single-judge opinion), Chief Judge Sievers addressed the issue 
presented in this case. As noted below, we agree with the rea- 
soning in Gonzalez and repeat it here as an opinion of this court. 

In Gonzalez, an officer observed a vehicle driven by a driver 
whom the officer knew to have a suspended driver’s license. The 
officer stopped the vehicle and cited the driver. Gonzalez was a 
passenger in the vehicle at that time. After citing the driver, the 
officer started to drive away when he noticed that Gonzalez had 
moved into the driver’s seat and that he was driving without his 
vehicle’s headlights on after dark. The officer then attempted to 
catch up with the speeding vehicle, subsequently activating the 
red lights on his cruiser and eventually the siren. After the offi- 
cer pulled the vehicle over, Gonzalez got out of the vehicle and 
walked toward the officer, stumbling as he approached. The offi- 
cer noted that Gonzalez smelled strongly of alcohol. The officer 
then placed Gonzalez under arrest, handcuffed Gonzalez, and 
placed him in the back seat of his cruiser. At this point, the offi- 
cer searched the passenger compartment of the vehicle, where 
he found a small plastic bag under the driver’s seat containing a 
white powder that later proved to be cocaine. Subsequently, 
Gonzalez filed a motion to suppress the fruits of the officer’s 
search, which the district court sustained. On appeal, the single 
judge of this court, relying on Nebraska and federal authority, 
reversed the order of the district court, stating that the search 
was a valid search incident to a lawful arrest. 

[6] Under Belton, 453 U.S. at 460, when “a policeman has 
made a lawful custodial arrest of the occupant of an automobile, 
he may, as a contemporaneous incident of that arrest, search the 
passenger compartment of that automobile.” In Gonzalez, 1 
Neb. App. at 55-56, 487 N.W.2d at 572-73, it was stated: 
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Belton creates an exception to the Fourth Amendment 
prohibition against warrantless searches where there is an 
arrest from an automobile and a contemporaneous search 
of the passenger compartment for contraband or weapons. 
As was earlier emphasized, Belton is cast in terms of 
whether the arrestee is a recent occupant. A suspect who 
gets out of the car before a police officer can get out of his 
is nonetheless still a recent occupant of the vehicle to be 
searched. In addition, I hold that handcuffing the arrestee 
and placing the suspect away from the grabbable area of 
the vehicle does not prohibit a contemporaneous Belton- 
type search of the vehicle from which the arrestee recently 
came. Belton was intended to create a bright line whereby 
officers who arrest recent occupants of vehicles can search 
those vehicles, and the officer need not do it at his or her 
peril in the presence of an unrestrained and potentially 
dangerous arrestee. Thus, the warrantless search of the 
passenger compartment of a vehicle recently occupied by 
a handcuffed and restrained arrestee is not offensive under 
the Fourth Amendment, when it is a contemporaneous 
search incident to a lawful arrest. 

We adopt this reasoning found in Gonzalez and recite it here as 
an opinion of this court. See, also, State v. Pittman, 5 Neb. App. 
152, 556 N.W.2d 276 (1996) (holding that search of Pittman’s 
vehicle was valid search incident to Pittman’s arrest even 
though search of Pittman’s vehicle was performed while 
Pittman was at scene handcuffed in police car). 

Other jurisdictions have also held that a search of a vehicle is 
valid incident to a lawful arrest even if the arrestee is secured 
and away from the vehicle at the time of the search. See, U.S. v. 
Sholola, 124 F.3d 803 (7th Cir. 1997); U.S. v. Doward, 41 F.3d 
789 (1st Cir. 1994); U.S. v. Patterson, 993 F.2d 121 (6th Cir. 
1993); U.S. v. Franco, 981 F.2d 470 (10th Cir. 1992); U.S. v. 
White, 871 F.2d 41 (6th Cir. 1989); U.S. v. Lorenzo, 867 F.2d 
561 (9th Cir. 1989); U.S. v. Karlin, 852 F.2d 968 (7th Cir. 1988); 
United States v. McCrady, 774 F.2d 868 (8th Cir. 1985); United 
States v. Cotton, 751 F.2d 1146 (10th Cir. 1985). 

For the sake of completeness, we note that we are aware of 
cases to the contrary. See, U.S. v. Strahan, 984 F.2d 155, 159 


578 7 NEBRASKA APPELLATE REPORTS 


(6th Cir. 1993) (holding that passenger compartment of auto- 
mobile was not within defendant’s “ ‘immediate control’” at 
time he was arrested about 30 feet away from vehicle, and thus, 
search of passenger compartment was not justified as search 
incident to arrest), and U.S. v. Vasey, 834 F.2d 782 (9th Cir. 
1987) (holding that search of vehicle was not incident to arrest 
because search was conducted 30 to 45 minutes after defendant 
had been arrested and placed in police car, making any threat 
from him remote). 

In the instant case, both Page and Adams immediately exited 
the vehicle, once it was stopped by Bianchi. After finding that 
Page was driving under suspension, Bianchi arrested Page, 
handcuffed him, and placed him in the back of his police 
cruiser. As Bianchi was placing the handcuffs on Page, Baudler 
arrived as backup, and Bianchi immediately instructed Baudler 
to search the pickup truck. During the search of the pickup 
truck, Page was handcuffed and seated in Bianchi’s cruiser. 
Under the authorities cited above, we find that the search of the 
pickup truck was contemporaneous to Page’s arrest, that Page 
was a “recent” occupant of the pickup truck, and that the search 
was proper. The issue of linking the contraband properly found 
in the vehicle to Adams was one of proof and credibility, which 
the trier of fact resolved against Adams. 

Although the trial court did not err in overruling Adams’ 
motion to suppress, we note plain error in Adams’ sentence. Plain 
error may be found on appeal when an error is plainly evident on 
the record and which prejudicially affects a litigant’s substantial 
right and, if uncorrected, would cause a miscarriage of justice or 
damage the integrity, reputation, and fairness of the judicial pro- 
cess. State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 (1998). 

In 1997, the Legislature amended the indeterminate sentence 
statute, Neb. Rev. Stat. § 29-2204 (Reissue 1995), to pro- 
vide that where the criminal offense for which an indeterminate 
sentence is to be imposed is a Class IV felony, “the court shall 
fix the minimum and maximum limits of the sentence, but the 
minimum limit fixed by the court shall not be . . . more than 
one-third of the maximum term... .” § 29-2204(a)(i) (Supp. 
1997); 1997 Neb. Laws, L.B. 364. The operative date of this 
amendment was July 1, 1998. 
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The law is well settled in Nebraska that where a criminal 
statute is amended by mitigating the punishment, after the com- 
mission of a prohibited act but before final judgment, the pun- 
ishment is that provided by the amendatory act unless the 
Legislature has specifically stated otherwise. Jones v. Clarke, 
253 Neb. 161, 568 N.W.2d 897 (1997); State v. Randolph, 186 
Neb. 297, 183 N.W.2d 225 (1971). A sentence is not a final 
judgment until the entry of a final mandate of an appellate court 
if an appeal is taken. Jones, supra. 

Because under the new law the minimum portion of the 
indeterminate sentence may not exceed one-third of the maxi- 
mum term, we must modify Adams’ sentence to reduce the min- 
imum portion of the sentence to 20 months. Adams is, accord- 
ingly, sentenced to serve a term of 20 months’ to 4 years’ 
imprisonment. 


CONCLUSION 
The search of the pickup truck was incident to Bianchi’s law- 
ful arrest of Page and not violative of the Fourth Amendment. 
The trial court did not err in overruling Adams’ motion to sup- 
press the fruits of Baudler’s search. However, because of a leg- 
islative amendment, the sentence is affirmed as modified. 
AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, 
v. GERALD R. TLAMKA, APPELLANT. 
585 N.W. 2d 101 


Filed September 8, 1998. No. A-97-263. 


1. Postconviction: Proof: Appeal and Error. A defendant requesting postconviction 
relief must establish the basis for such relief, and the factual findings of the district 
court will not be disturbed unless they are clearly erroneous. 

2. Effectiveness of Counsel: Proof. In order to state a claim of ineffectiveness of coun- 

sel and thereby obtain reversal of a conviction, a defendant must show that (1) coun- 

sel’s performance was deficient and (2) such deficient performance prejudiced the 
defense, that is, demonstrate a reasonable probability that but for counsel’s deficient 
performance, the result of the proceeding would have been different. 

___: ___. Where a defendant is unable to demonstrate sufficient prejudice, no 

examination of whether counsel’s performance was deficient is necessary. 
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4. Statutes: Appeal and Error. Statutory interpretation is a matter of law, in connec- 
tion with which an appellate court has an obligation to reach an independent, correct 
conclusion irrespective of the conclusion reached by the courts below. 

5. Criminal Law: Statutes. Penal statutes are to be strictly construed. 

6. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory 
language is to be given its plain and ordinary meaning; an appellate court will not 
resort to interpretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous. 

7. Statutes: Words and Phrases, It is not for the courts to supply missing words or 
sentences to make clear that which is indefinite or to supply that which is not there 
when interpreting a statute. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Gerald R. Tlamka, pro se. 


Don Stenberg, Attorney General, J. Kirk Brown, and, on 
brief, Jay C. Hinsley. 


HANNON, IRwIN, and INBopy, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 
Gerald R. Tlamka appeals the order of the district court for 
Lancaster County denying his motion for postconviction relief. 
On appeal, Tlamka challenges the enhancement of his sentence 
based on prior convictions and the effectiveness of his trial and 
appellate counsel. For the reasons set forth below, we affirm. 


II. FACTUAL BACKGROUND 

On September 16, 1994, Tlamka, with counsel present, 
entered a plea of no contest to motor vehicle homicide and driv- 
ing while under a 15-year suspension of his driver’s license. On 
October 27, an enhancement hearing was held on the motor 
vehicle homicide conviction to determine whether the charge 
was punishable as a Class III felony or a Class IV felony. The 
court received evidence without objection showing that Tlamka 
had been convicted of driving while under the influence of alco- 
holic liquor (DUI) in 1983, 1985, and 1986. Subsequently, the 
district court found that Tlamka’s prior DUI convictions could 
be used to enhance his present motor vehicle homicide convic- 
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tion to a Class III felony. Tlamka was subsequently sentenced. 
He then appealed. His sentences were affirmed by a panel of 
this court in an unpublished opinion filed December 12, 1995. 

On October 7, 1996, Tlamka filed a motion for postconvic- 
tion relief from his motor vehicle homicide conviction. The 
State opposed his motion. A telephonic hearing was held on the 
motion on November 19. Thereafter, the district court denied 
Tlamka’s motion. This appeal timely followed. 


Ill. ASSIGNMENTS OF ERROR 
Tlamka assigns that the district court erred in finding that 
prior convictions for DUI were properly used to enhance his 
sentence for motor vehicle homicide and that his trial and 
appellate counsel was ineffective in failing to challenge the use 
of the prior DUI convictions and the information that was not 
properly verified. 


IV. ANALYSIS 

[1] We address Tlamka’s contention that he was denied effec- 
tive assistance of counsel in violation of the Sixth Amendment 
to the U.S. Constitution and article I, § 11, of the Nebraska 
Constitution. A defendant requesting postconviction relief must 
establish the basis for such relief, and the factual findings of the 
district court will not be disturbed unless they are clearly erro- 
neous. State v. Fletcher, 253 Neb. 1029, 573 N.W.2d 752 
(1998); State v. Boppre, 252 Neb. 935, 567 N.W.2d 149 (1997). 

[2,3] In order to state a claim of ineffectiveness of counsel 
and thereby obtain reversal of a conviction, a defendant must 
show that (1) counsel’s performance was deficient and (2) such 
deficient performance prejudiced the defense, that is, demon- 
strate a reasonable probability that but for counsel’s deficient 
performance, the result of the proceeding would have been dif- 
ferent. State y. Becerra, 253 Neb. 653, 573 N.W.2d 397 (1998); 
State v. Turner, 252 Neb. 620, 564 N.W.2d 231 (1997). See, 
also, Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 
80 L. Ed. 2d 674 (1984). However, where a defendant is unable 
to demonstrate sufficient prejudice, no examination of whether 
counsel’s performance was deficient is necessary. Becerra, 
supra. 
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1. VERIFICATION 

Tlamka contends that his trial and appellate counsel was 
ineffective in failing to challenge the adequacy of the informa- 
tion under which he was charged. Tlamka contends that the 
information was not properly verified pursuant to Neb. Rev. 
Stat. § 29-1603 (Reissue .1995). This statute provides, in rele- 
vant part: “All informations shall be verified by the oath of the 
county attorney, complainant, or some other person... .” Id. 
Apparently, Tlamka is arguing that the deputy county attorney 
who filed the information in his own name on behalf of the 
State did not have the authority to do so. 

We conclude that Tlamka was not prejudiced by this alleged 
deficiency. The issue whether a deputy county attorney may file 
and verify an information in his or her own name on behalf of 
the State was addressed by the Nebraska Supreme Court in 
Thompson v. O’Grady, 137 Neb. 641, 290 N.W. 716 (1940), 
cert. denied 311 U.S. 645, 61 S. Ct. 9, 85 L. Ed. 411. In 
Thompson, an information was filed in the district court for 
Lancaster County charging Thompson with robbery. The infor- 
mation was signed and verified by the “ ‘Chief Deputy County 
Attorney.’” 137 Neb. at 643, 290 N.W. at 717. Thompson 
alleged that the information upon which he was convicted and 
sentenced was a “ ‘nullity,’ and wholly void, ‘in that it was not 
made, signed, verified, nor filed by a person authorized by law 
so to do.’” Id. at 642, 290 N.W. at 717. In affirming the judg- 
ment of conviction, the Nebraska Supreme Court reasoned that 
the objections to the information were made for the first time on 
appeal and, therefore, were waived and that “[i]n addition, the 
deputy county attorney was vested with ample authority to per- 
form the questioned act.” Id. at 645, 290 N.W. at 718. See 
Holland v. State, 100 Neb. 444, 160 N.W. 893 (1916). 
Therefore, Tlamka’s contention that he received ineffective 
assistance of counsel on this basis is without merit. 


2. ENHANCEMENT OF SENTENCE 
Tlamka also contends his counsel was ineffective in failing to 
challenge the use of his prior DUI convictions to enhance his 
sentence for motor vehicle homicide. Tlamka argues that his 
attorney should have asserted that the provisions of Neb. Rev. 
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Stat. § 60-6,196 (Reissue 1995) prohibiting the use of DUI con- 
victions more than 8 years old to enhance a current DUI con- 
viction also apply to Neb. Rev. Stat. § 28-306 (Reissue 1995), 
which is the motor vehicle homicide statute. We note that effec- 
tive April 19, 1998, § 60-6,196 was amended to provide that 
prior DUI convictions up to 12 years old may be used to 
enhance a current DUI conviction. 1998 Neb. Laws, L.B. 309. 
We address whether Tlamka has proved prejudice in this regard. 

Section 28-306(c) provides: “If the proximate cause of the 
death of another is the operation of a motor vehicle in violation 
of section 60-6,196, motor vehicle homicide is a Class III 
felony if the defendant has a prior conviction under section 
60-6,196 . . . .” (Emphasis supplied.) The subsections of 
§ 60-6,196 that Tlamka argues should apply to § 28-306 set 
forth the penalty for a DUI conviction. Under these subsections, 
the severity of the penalty for a current DUI conviction depends 
on whether the defendant has prior DUI convictions. 
Subsections (b) and (c) of § 60-6,196 provide that prior DUI 
convictions “under this section in the eight years prior to the 
date of the current conviction” may be used to enhance the cur- 
rent DUI conviction. 

[4-7] The question before us is one of statutory interpreta- 
tion. Statutory interpretation is a matter of law, in connection 
with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the conclusion 
reached by the courts below. State v. Irons, 254 Neb. 18, 574 
N.W.2d 144 (1998); State v. Roucka, 253 Neb. 885, 573 N.W.2d 
417 (1998). Penal statutes are to be strictly construed. State v. 
Cebuhar, 252 Neb. 796, 567 N.W.2d 129 (1997); State v. Ryan, 
249 Neb. 218, 543 N.W.2d 128 (1996). See, also, State v. White, 
254 Neb. 566, 577 N.W.2d 741 (1998). In the absence of any- 
thing to the contrary, statutory language is to be given its plain 
and ordinary meaning; an appellate court will not resort to inter- 
pretation to ascertain the meaning of statutory words which are 
plain, direct, and unambiguous. State v. Atkins, 250 Neb. 315, 
549 N.W.2d 159 (1996). It is not for the courts to supply miss- 
ing words or sentences to make clear that which is indefinite or 
to supply that which is not there. Ryan, supra. 
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Sections 28-306 and 60-6,196 each have a separate subsec- 
tion that defines the respective crime, and each has a subsection 
that provides the penalties for the crime defined. In reading the 
statutes, it is clear that when § 28-306 refers to “a prior convic- 
tion under section 60-6,196,” it is simply referring to the crime 
defined in § 60-6,196, i.e., DUI. Section 28-306 provides its 
own penalties for the crime of motor vehicle homicide. If the 
Legislature had intended to place a time limitation on the use of 
prior DUI convictions to enhance the penalty for motor vehicle 
homicide, it could have done so by including such a limitation 
in § 28-306, just as it did in § 60-6,196 to limit the time that 
prior DUI convictions may be used to enhance subsequent DUI 
convictions. 

We note that the Legislature has chosen to enhance the sen- 
tence for other crimes by proof of a prior conviction, without 
limiting the time that such prior convictions may be used. For 
example, Neb. Rev. Stat. § 28-319 (Reissue 1995) provides that 
a sentence be enhanced if a defendant is convicted of first 
degree sexual assault for a second time, without providing a 
time limitation regarding the use of the prior conviction. The 
habitual criminal statute also provides no time limitation for the 
use of prior convictions. See Neb. Rev. Stat. § 29-2221 (Reissue 
1995). It is apparent that the Legislature has chosen to apply 
time constraints regarding the enhancement of the penalty for 
some crimes and has chosen not to do so with others. This is the 
Legislature’s prerogative. 

For these reasons, we conclude that the portion of § 60-6,196 
providing that DUI convictions more than 8 years old may not 
be used to enhance subsequent DUI convictions does not apply 
to § 28-306. Based upon our reading of the statutes, a prior DUI 
conviction may be used to enhance a subsequent conviction for 
motor vehicle homicide regardless of the age of the prior DUI 
conviction. As a result, Tlamka was not prejudiced by the fail- 
ure of his counsel to challenge the use of his prior DUI convic- 
tions to enhance the penalty for his conviction of motor vehicle 
homicide to that for a Class III felony. 


V. CONCLUSION 
As Tlamka was not prejudiced by the alleged deficiencies of 
his counsel, Tlamka did not prove that his constitutional right to 
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effective assistance of counsel was violated. Because his prior 
DUI convictions were properly used to enhance his sentence for 
motor vehicle homicide, his assigned error to the contrary is 
without merit. For these reasons, Tlamka was not entitled to 
postconviction relief. Therefore, we affirm. 


10. 


AFFIRMED. 


Louls C. MARTIN, APPELLANT, V. 
NEBRASKA DEPARTMENT OF PUBLIC INSTITUTIONS, APPELLEE. 
584 N.W. 2d 485 
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basis for the termination, an explanation of the employer’s evidence, and an oppor- 
tunity to present his or her side of the story. 
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HANNON, IRWIN, and INBoDy, Judges. 


Irwin, Judge. 
I. INTRODUCTION 

Dr. Louis C. Martin filed a petition for review in the district 
court for Lancaster County seeking review of a decision of the 
Nebraska State Personnel Board (Board) that affirmed the 
investigatory suspension and termination of his employment by 
the Nebraska Department of Public Institutions (DPI). The dis- 
trict court affirmed the decision of the Board. For the reasons 
stated below, we reverse, and remand with directions. 


II, FACTUAL BACKGROUND 

Martin is a psychiatrist, who was employed with DPI begin- 
ning in 1989. At all times relevant to this case, Martin was the 
chief of service for the Forensic Mental Health Services at DPI. 

On October 23, 1995, DPI gave Martin a “Personal Action 
Notification,” stating that he was being placed on investigatory 
suspension. On this same date, Martin was also given a 
“Written Notice of Allegation(s)” (notice). The notice alleged 
that Martin had acted insubordinately in sending a memo on 
October 1 to certain superiors, stating that Bill Zinn, the chief 
executive officer for DPI, and Dr. Somasundaram Rajendran, 
the clinical director at the Lincoln Regional Center, who was 
Martin’s supervisor, had committed “ ‘incompetent and reckless 
administrative acts.’” The notice also alleged that Martin had 
failed to fulfill basic job responsibilities as the chief of service 


MARTIN v. NEBRASKA DEPT. OF PUBLIC INSTITUTIONS 587 
Cite as 7 Neb. App. 585 


for the Forensic Mental Health Services, particularly by failing . 
“to provide facilitative leadership and overall management” to 
the Forensic Mental Health Services. The notice advised Martin 
that the allegations could lead to disciplinary action being taken 
against him. The notice also provided the date and time, 
October 30 at | p.m., for a meeting with Dr. Steven Higgins, 
medical services director for DPI. As medical services director, 
Higgins is responsible for, among other things, appointing and 
removing for cause the heads of the administrative subdivisions 
‘within the Division of Medical Services. See Neb. Rev. Stat. 
§ 83-1,149(2) (Reissue 1994). 

Within a few days thereafter, a meeting was held with 
Martin, Martin’s attorney, and Higgins. An investigator retained 
by DPI to conduct an independent investigation regarding the 
allegations against Martin was also present. Following the 
meeting, the investigator began her investigation, which 
included reviewing documents and interviewing DPI employ- 
ees. Following her investigation, the investigator prepared a 
report setting forth her findings. After receiving the investiga- 
tor’s report, Higgins decided to dismiss Martin from his 
employment. In the notice of dismissal, Higgins stated that 
Martin’s memorandum of October 1, 1995, was “insubordinate” 
and that Martin had failed to fulfill basic job responsibilities as 
the chief of service of the Forensic Mental Health Services. 
Higgins set out the evidence supporting his decision. Higgins’ 
decision to terminate Martin’s employment was based on both 
insubordination and failure to fulfill basic job responsibilities. 
Martin received the written notification of his dismissal on 
January 4, 1996. 

Thereafter, Martin filed a grievance alleging that DPI lacked 
just cause to terminate his employment and that the process fol- 
lowed by DPI in terminating his employment was inadequate. 
The director of DPI denied Martin’s grievance. Martin appealed 
the director’s decision to the Board. 

An evidentiary hearing was held before a hearing officer on 
April 30, 1996. In a detailed 13-page decision, the hearing offi- 
cer ultimately concluded that termination of Martin’s employ- 
ment was not for just cause. She found insufficient evidence to 
support the allegation that Martin had failed to fulfill basic job 
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responsibilities. In addition, she found that Martin did not 
receive adequate due process regarding the insubordination 
allegation, because prior to his termination, Martin was not 
given an opportunity to respond to evidence gathered during the 
subsequent investigation on which Higgins relied in terminating 
Martin’s employment. Nevertheless, she ultimately concluded 
that there was sufficient evidence to support the insubordination 
allegation. The hearing officer recommended that DPI’s termi- 
nation of Martin’s employment be overruled; that DPI’s finding 
of insubordination for statements in the October 1, 1995, mem- 
orandum be sustained; that Martin be placed back in his posi- 
tion of chief of service and receive backpay; and that appropri- 
ate discipline be imposed regarding the insubordination 
allegation. 

The record shows that prior to the Board’s meeting of August 
16, 1996, at which time Martin’s appeal was to be considered, 
the hearing officer’s recommended decision, the parties’ briefs, 
and Martin’s “appeal form” were forwarded to the Board. At its 
August 16 meeting, the Board concluded, based upon its review 
of the record, that DPI had sufficiently proved the allegations of 
insubordination and failure to fulfill basic job responsibilities. 
The Board found that Martin had been dismissed for just cause. 
The Board “adopted [the recommended decision of the hearing 
officer] to the extent that it [was] consistent with [the Board’s 
decision] and rejected [it] to the extent that it [was] inconsistent 


On August 29, 1996, Martin filed a petition for review in the 
district court pursuant to the Administrative Procedure Act, 
Neb. Rev. Stat. § 84-901 et seq. (Reissue 1994 & Cum. Supp. 
1996). The district court affirmed the decision of the Board. 
This appeal timely followed. 


Ill. ASSIGNMENTS OF ERROR 
Martin’s assigned errors may be summarized and restated as 
follows: (1) The Board erroneously determined whether to 
accept or reject the recommendations of the hearing officer 
without examining the record; (2) the Board’s order is inade- 
quate, because it does not set forth specific findings regarding 
its decision to reject a portion of the hearing officer’s recom- 
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mendations; and (3) Martin’s termination from employment 
was unlawful, because he was not provided adequate due pro- 
cess of law prior to his termination. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 

[1-4] Proceedings for review of a final decision of an admin- 
istrative agency shall be to the district court, which shall con- 
duct the review without a jury de novo on the record of the 
agency. § 84-917(5)(a); Wolgamott v. Abramson, 253 Neb. 350, 
570 N.W.2d 818 (1997); George Rose & Sons v. Nebraska Dept. 
of Revenue, 248 Neb. 92, 532 N.W.2d 18 (1995). A final order 
rendered by a district court in a judicial review pursuant to the 
Administrative Procedure Act may be reversed, vacated, or 
modified by an appellate court for errors appearing on the 
record. § 84-918(3); Wolgamott, supra; Piska vy. Nebraska Dept. 
of Soc. Servs., 252 Neb. 589, 567 N.W.2d 544 (1997). When 
reviewing an order of a district court under the Administrative 
Procedure Act for errors appearing on the record, the inquiry is 
whether the decision conforms to the law, is supported by com- 
petent evidence, and is neither arbitrary, capricious, nor unrea- 
sonable. Wolgamott, supra; George Rose & Sons, supra. When 
reviewing a question of law, an appellate court reaches a con- 
clusion independent of the lower court’s ruling. J.C. Penney Co. 
v. Balka, 254 Neb. 521, 577 N.W.2d 283 (1998); Martindale v. 
Weir, 254 Neb. 517, 577 N.W.2d 287 (1998). 


2. THE BOARD’S DECISION 

Martin generally assigns and argues that the decision of the 
Board was deficient for two reasons: The decision was made 
without a review of the record of the hearing officer, and the 
Board did not adequately set forth its findings of fact and con- 
clusions of law. We agree. 

[5-7] Pursuant to § 84-915, every decision rendered by an 
agency in a contested case “shail be in writing or stated in the 
record and shall be accompanied by findings of fact and con- 
clusions of law. The findings of fact shall consist of a concise 
statement of the conclusions upon each contested issue of fact.” 
If an agency agrees with the recommended decision, the agency 
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may simply adopt or affirm it. 2 Am. Jur. 2d Administrative Law 
§ 373 (1994); 73A C.J.S. Public Administrative Law and 
Procedure § 141 (1983). However, an agency must articulate 
reasons for its rejection of a recommended decision. 2 Am. Jur. 
2d, supra, § 374; 73A C.J.S., supra. In addition, when an 
agency chooses not to adopt the findings and recommendations 
of its hearing officer, it must examine the record independently. 
In the absence of evidence to the contrary, it will be presumed 
that the deciding officials have so considered the record. 73A 
C.J.S., supra. See, also, Cooper v. State Bd. of Medical 
Examiners, 35 Cal. 2d 242, 217 P.2d 630 (1950); Coggins v. 
Public Employee Relations Board, 2 Kan. App. 2d 416, 581 
P.2d 817 (1978). 

We cannot conclude from the record before us that the Board 
examined the record prior to its decision. The record before us 
shows that the items forwarded to the Board prior to its decision 
at its meeting of August 16, 1996, included the hearing officer’s 
recommended decision, the parties’ briefs, and Martin’s appeal 
form. It does not appear that the bill of exceptions from the pro- 
ceedings before the hearing officer was forwarded to the Board. 
In fact, it appears the bill of exceptions was not even in exis- 
tence at the time the Board made its decision. The certificate in 
the bill of exceptions certifying that the bill of exceptions was 
complete is dated September 26, 1996, which is over a month 
after the Board met and rendered its decision. 

We also cannot conclude that the Board adequately set forth 
its findings of fact and conclusions of law as required by 
§ 84-915. In her 13-page decision, the hearing officer found that 
there was insufficient evidence to support the allegation that 
Martin had failed to fulfill basic job responsibilities. In arriving 
at this finding, the hearing officer detailed the evidence regard- 
ing the progress of the Forensic Mental Health Services in 
implementing the recommendations of the “Ray” report and 
Martin’s role in the implementation. (The Ray report is 13 rec- 
ommendations for change issued in April 1995 and adopted by 
the Lincoln Regional Center management team.) In its decision, 
the Board concludes that there was sufficient evidence that 
Martin was insubordinate and that he had failed to fulfill basic 
job responsibilities. In addition, the Board’s decision states: 
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“(T]he recommended decision of the Hearing Officer is adopted 
to the extent that it is consistent with this motion and rejected to 
the extent that it is inconsistent with the motion ... .” The 
Board’s decision fails to set forth findings of fact to support its 
conclusion, contrary to that of the hearing officer, that Martin 
had failed to fulfill basic job responsibilities. 

In light of the Board’s failure to review the record and the 
requirement that it provide findings of fact and conclusions of 
law, the Board’s decision affirming DPI’s dismissal of Martin 
does not conform to the law. Therefore, the Board erred in this 
regard. 


3, PROCEDURAL DUE PROCESS 

[8] Next, we address whether Martin was provided adequate 
due process of law prior to his termination from employment. 
Martin argues that the pretermination hearing was inadequate, 
because he was not provided with an explanation of the evi- 
dence gathered during the investigation or an opportunity to 
rebut this evidence. The determination of whether the proce- 
dures afforded an individual comport with the constitutional 
requirements for procedural due process presents a question of 
law. Billups v. Nebraska Dept. of Corr. Servs. Appeals Bd., 238 
Neb. 39, 469 N.W.2d 120 (1991). 

[9,10] The parties do not dispute that Martin had a property 
interest in his continued employment. See Unland v, City of 
Lincoln, 247 Neb. 837, 530 N.W.2d 624 (1995). As a prerequi- 
site to terminating the employment of an employee with a prop- 
erty right in continued employment, the employer must provide 
notice and an opportunity for a hearing appropriate to the nature 
of the case. Unland, supra; Ackerman vy. Metropolitan 
Community College, 6 Neb. App. 536, 575 N.W.2d 181 (1998). 
Before termination of employment, an employee with a prop- 
erty right in continued employment must be given oral or writ- 
ten notice of the basis for the termination, an explanation of the 
employer’s evidence, and an opportunity to present his or her 
side of the story. Unland, supra; Ackerman, supra. See, also, 
Cleveland Board of Education v. Loudermill, 470 U.S. 532, 105 
S. Ct. 1487, 84 L. Ed. 2d 494 (1985). The above pretermination 
procedures coupled with posttermination procedures for review 
provide an employee the process that is due. Id. 
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In Gaines v. New York State Div. for Youth, 213 A.D.2d 894, 
623 N.Y.S.2d 936 (1995), the Appellate Division of the New 
York Supreme Court was confronted with an issue similar to 
that before us. In Gaines, an employee was notified that her 
employment would be terminated on a specified future date due 
to her being absent from work for 1 year on disability leave. 
After the employee advised that she was medically fit to return 
to work, the employer sent the employee for a medical exami- 
nation. After the examination, the physician prepared a letter, 
which he forwarded to the employer, opining that the employee 
was not physically fit to return to work. The employee was not 
provided with a copy of this letter, and her employment was 
then terminated. The employee was also not provided a postter- 
mination hearing. The Gaines court affirmed the lower court’s 
conclusion that the employee was terminated from her employ- 
ment without due process of law, because she was not provided 
pretermination notice and an opportunity to respond, or a post- 
termination hearing. The court stated: “[The employee], how- 
ever, was denied an opportunity to respond to [the] letter to [the 
employer] .... Clearly [the employee] was denied an explana- 
tion and an opportunity to respond prior-to discharge ... 2” 213 
A.D.2d at 896, 623 N.Y.S.2d at 938. 

In the case before us, an independent investigation of the 
charges was undertaken at the request of DPI. According to the 
record, the investigation occurred after a meeting was held dur- 
ing the last week of October 1996 with Martin, Martin’s attor- 
ney, and Higgins. The district court found that another meeting 
was held November 17. However, there is nothing in the record 
to support the district court’s finding. Even if such a meeting 
was held as found by the district court, the investigation was not 
completed on November 17. Information gathered during the 
investigation was relied upon in Higgins’ determinations that 
Martin was insubordinate, that Martin had failed to fulfill basic 
job responsibilities, and that dismissal was the appropriate dis- 
cipline. This information was unavailable to Martin prior to ter- 
mination of his employment. 

Based upon our review of the record, we conclude that 
Martin was not provided an adequate explanation of the evi- 
dence that was gathered in the investigation and relied upon by 
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Higgins or an opportunity to respond. Martin was denied due 
process, because the pretermination meeting was conducted 
prior to the investigation and because evidence learned during 
the investigation was used as part of the basis for Martin’s ter- 
mination from employment. 

We must determine the effect of such a violation of preter- 
mination due process. In Loudermill, supra, the U.S. Supreme 
Court affirmed the Court of Appeals’ reversal of the district 
court’s determination that Loudermill’s due process rights had 
not been violated and remanded for further proceedings. We 
note that there is authority for the proposition that a failure to 
provide sufficient pretermination process may be corrected by a 
curative posttermination hearing in which due process is pro- 
vided. See McKinney v. Pate, 20 F.3d 1550 (11th Cir. 1994), 
cert. denied 513 U.S. 1110, 115 S. Ct. 898, 130 L. Ed. 2d 783 
(1995). See, also, Glenn v. Newman, 614 F.2d 467 (Sth Cir. 
1980); City of North Pole v. Zabek, 934 P.2d 1292 (Alaska 
1997); Maxwell v. Mayor &c. of the City of Savannah, 226 Ga. 
App. 705, 487 S.E.2d 478 (1997); Ross v. Medical Univ. of 
South Carolina, 328 S.C. 51, 492 S.E.2d 62 (1997). These juris- 
dictions reason that a pretermination deprivation of procedural 
due process does not ripen or become complete unless the State 
refuses to make available a means to remedy the deprivation. 
McKinney, supra; Maxwell, supra. 

Other jurisdictions conclude that if the employment of an 
employee is terminated in violation of the employee’s due pro- 
cess rights, the availability of posttermination procedures does 
not cure the violation. See Stallworth v. City of Evergreen, 680 
So. 2d 229 (Ala. 1996), cert. denied 519 U.S. 1007, 117 S. Ct. 
509, 136 L. Ed. 2d 399. See, also, Cotnoir v. University of 
Maine Systems, 35 F.3d 6 (1994); Abraham v. Pekarski, 728 
F.2d 167 (3d Cir. 1984), cert. denied 467 U.S. 1242, 1045 S. Ct. 
3513, 82 L. Ed. 2d 822; Schultz v. Baumgart, 738 F.2d 231 (7th 
Cir. 1984); Murray v, Dept. of Revenue & Taxation, 543 So. 2d 
1150 (La. App. 1989). These jurisdictions reason that if the 
employment of an employee is terminated without first provid- 
ing the employee due process protections, the constitutional 
deprivation is complete. Cotnoir, supra; Schultz, supra. 
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{11,12] We find the authority providing that posttermination 
proceedings do not cure violations of pretermination due pro- 
cess to be better reasoned. As aptly stated by one court: 

To hold that a procedurally adequate post-termination 
hearing remedies the deprivation inflicted on a discharged 
employee by an earlier decision based on a pretermination 
hearing completely devoid of due process of law would be 
to render the United States Supreme Court’s holding in 
Cleveland Board of Education a nullity. Furthermore, no 
matter how fair and adequate the procedures at the post- 
termination hearing may be, the initial decision made after 
the pretermination hearing inevitably will have diminished 
significantly the employee’s chances of prevailing at the 
post-termination hearing. 
Stallworth, 680 So. 2d at 235. Furthermore, the U.S. Supreme 
Court has made it clear that postdeprivation remedies do not 
provide due process if predeprivation remedies are practicable. 
Logan v. Zimmerman Brush Co., 455 U.S. 422, 102 S. Ct. 1148, 
71 L. Ed. 2d 265 (1982). Therefore, we conclude that the post- 
termination proceedings in this case which included a de novo 
review of the case in the district court, although procedurally 
adequate, did not cure the pretermination violation of Martin’s 
right to procedural due process. 


V. CONCLUSION 

In the case before us, Martin’s due process rights were vio- 
lated, because he was not provided a full explanation of DPI’s 
evidence and an opportunity to rebut the evidence gathered dur- 
ing the investigation prior to being terminated from his employ- 
ment. As a result, termination of Martin’s employment was 
improper, because his employment was terminated without due 
process of law in violation of the U.S. and Nebraska 
Constitutions. The decision by the Board to terminate Martin’s 
employment must be reversed, and Martin is to be reinstated 
effective the date of his dismissal. The district court is hereby 
ordered to enter such an order. Our decision does not prevent 
DPI from initiating disciplinary proceedings that comply with 
the requirements of due process. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Workers’ Compensation: Appeal and Error. With respect to questions of law 
in workers’ compensation cases, an appellate court is obligated to make its own 
determination. 

___:___. Upon appellate review, the findings of fact made by the trial judge of the 
compensation court have the effect of a jury verdict and will not be disturbed unless 
clearly wrong. 

Evidence: Appeal and Error. In testing the sufficiency of the evidence to support 
findings of fact, the evidence must be considered in the light most favorable to the 
successful party. 

Workers’ Compensation: Appeal and Error. In determining whether to affirm, 
modify, reverse, or set aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the single judge who con- 
ducted the original hearing. 

Workers’ Compensation: Second Injury Fund: Proof. The burden of proof nec- 
essary to establish apportionment under Neb. Rev. Stat. § 48-128 (Reissue 1993), the 
Second Injury Fund, is upon the employer who seeks the benefits of that statute. 
Workers’ Compensation: Expert Witnesses. An expert witness’ good faith self- 
contradiction presents a question of fact to be resolved by the Workers’ 
Compensation Court. 

___.: ____. While expert witness testimony may be necessary to establish the cause 
of a claimed injury, the Workers’ Compensation Court does not need to depend on 
expert testimony to determine the degree of disability but instead may rely on the tes- 
timony of the claimant. 

Workers’ Compensation: Second Injury Fund: Liability. The purpose of the 
Second Injury Fund is to assure employers that if they hire or retain individuals with 
preexisting disabilities, those employers will be liable only for those injuries which 
would have resulted had there been no preexisting disability. 

Workers’ Compensation: Second Injury Fund: Liability: Records: Notice. 
Written records intended to show that an employer had knowledge of a preexisting 
permanent disability at the time an employee was retained in employment, for pur- 
poses of imposing liability upon the Second Injury Fund, need not contain a precise 
statement of an employee’s exact condition but must have put an employer on notice 
that the employee had an abnormal, permanent condition likely to be a hindrance in 
his or her employment. 

Workers’ Compensation: Courts: Statutes. The Workers’ Compensation Court is 
a court of statutory creation, and its powers are limited to those delineated in the 
statutes. 

Workers’ Compensation: Second Injury Fund: Liability. The Workers’ 
Compensation Court has no inherent power to order that an employer be reimbursed 
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by the Second Injury Fund for the difference between payments made pursuant to 
Neb. Rev. Stat. § 48-178.01 (Reissue 1993) and the amount for which an employer 
is ultimately held liable. 

12. Workers’ Compensation: Second Injury Fund: Attorney Fees. The Second 
Injury Fund is an employer for purposes of attomey fees awarded pursuant to Neb. 
Rev. Stat. § 48-125 (Reissue 1993). 

13. Workers’ Compensation: Second Injury Fund: Attorney Fees: Appeal and 
Error. If the Second Injury Fund brings an appeal and fails to obtain any reduction 
in the amount of the award, any award of attomey fees to the employee should be 
assessed against the Second Injury Fund. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed in part, and in part reversed and remanded with 
directions. 


Don Stenberg, Attorney General, and John R. Thompson for 
appellant. 


Glenn A. Pettis, Jr., for appellee Bryson. 


Robert D. Mullin, Jr., of McGrath, North, Mullin & Kratz, 
for appellees Vickers and ITT Hartford. 


HANNON, IRWIN, and INBopy, Judges. 


Insopy, Judge. 

This is a workers’ compensation case in which Booker T. 
Bryson was awarded benefits from his employer, Vickers, Inc., 
and its workers’ compensation insurer (collectively referred to 
as “Vickers”). The State of Nebraska, Second Injury Fund 
(hereinafter SIF), was also ordered to pay benefits to Bryson 
pursuant to the Second Injury Fund statute, Neb. Rev. Stat. 
§ 48-128 (Reissue 1993). SIF appeals, and Vickers cross- 
appeals. For the reasons set forth below, we affirm in part, and 
in part reverse, and remand with directions. 


I. STATEMENT OF FACTS 
This is a tale of two separate compensable injuries incurred 
while working for the same employer. Bryson originally injured 
his back while in the course and scope of his employment with 
Vickers on April 10, 1991. On July 8, Bryson underwent 
surgery at the L4 level of his spine. The surgery consisted of 
bilateral decompressive laminotomies with foraminotomies and 
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was performed by Dr. John L. Greene. Bryson entered a work 
hardening program beginning on November 11 and ending on 
December 23. On January 6, 1992, Dr. Greene released Bryson 
to return to work at Vickers, with a limitation of 40 hours work 
per week for at least 90 days, and Bryson did return. At that 
time, Dr. Greene assigned a permanent partial impairment of 10 
percent to the body as a whole. On June 2, 1993, a “Functional 
Capacity Evaluation” was performed on Bryson, at the request 
of Vickers, at the Excel Work Performance Center. According to 
that evaluation, Bryson was restricted to no significant lifting 
from the floor level, with bending and squatting limited to 10- 
to 15-minute timeframes. 

On January 4, 1994, Bryson again hurt his back while in the 
course and scope of his employment with Vickers. He returned 
to Dr. Greene on January 13, and Dr. Greene recommended 
additional surgery. Dr. Greene opined that Bryson had suffered 
an additional 5-percent permanent impairment as a result of the 
second injury, for a total bodily impairment of 15 percent. On 
January 21, Bryson sought a second opinion from Dr. Thomas 
Bush, who subsequently became Bryson’s primary treating 
physician. Dr. Bush also recommended surgery, but Bryson 
refused the surgery. Dr. Bush concluded that Bryson had suf- 
fered a 35-percent whole body impairment as a result of the sec- 
ond injury. 


II, PROCEDURAL BACKGROUND 

Bryson filed his petition in the Workers’ Compensation Court 
on January 4, 1996. Vickers filed a third-party petition implead- 
ing SIF on April 18. On March 31, 1997, a single judge of the 
compensation court found that Bryson’s refusal to undergo 
surgery was reasonable and that he had reached maximum med- 
ical improvement as of August 8, 1994, the date that he told Dr. 
Bush he could not make up his mind whether to have the 
surgery. The court found that Bryson was permanently and 
totally disabled as a result of the combined result of the two 
injuries. Specifically, the court found that the 1994 injury itself 
imposed a 30-percent loss of earning power upon Bryson. The 
court also held that because Bryson had “sustained a loss of 
earning power in the range of 30 percent as a result of” the 1991 
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injury, the requirements of § 48-128 had been met, thus making 
SIF liable for a significant portion of Bryson’s benefits. 
Specifically, the single judge ordered: “[SIF] should pay to the 
plaintiff disability benefits from and after August 9, 1994, for so 
long as the plaintiff remains permanently and totally disabled as 
a result of said accident and injury of January 4, 1994, subject 
to [adjustment for overlapping payments from Vickers}.” 

SIF applied for review. On October 31, 1997, the Workers’ 
Compensation Court review panel affirmed. The review panel 
also ordered Vickers to pay Bryson $1,500 for attorney fees 
incurred as a result of the application for review. SIF timely 
appealed to this court, and Vickers cross-appealed. 


Ill. ASSIGNMENTS OF ERROR 

SIF asserts that the compensation court erred as a matter of 
fact and a matter of law in holding that SIF was liable for pay- 
ments to Bryson pursuant to § 48-128. In its cross-appeal, 
Vickers argues that the compensation court erred in (1) failing 
to order SIF to reimburse it for benefits it allegedly overpaid 
and (2) assessing attorney fees against it when the application 
for review was filed by SIF and not by Vickers or its insurer. 


IV. STANDARD OF REVIEW 

A judgment, order, or award of the Workers’ Compensation 
Court may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or in 
excess of its powers; (2) the judgment, order, or award was pro- 
cured by fraud; (3) there is not sufficient competent evidence in 
the record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation court do 
not support the order or award. Snipes v. Sperry Vickers, 251 
Neb. 415, 557 N.W.2d 662 (1997). 

[1] Statutory interpretation is a matter of law in connection 
with which an appellate court has an obligation to reach an 
independent, correct conclusion irrespective of the decision 
made by the court below. State v. Emrich, 251 Neb. 540, 557 
N.W.2d 674 (1997). With respect to questions of law in work- 
ers’ compensation cases, an appellate court is obligated to make 
its own determination. Acosta v. Seedorf Masonry, Inc., 253 
Neb. 196, 569 N.W.2d 248 (1997). 
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{2,3} Upon appellate review, the findings of fact made by the 
trial judge of the compensation court have the effect of a jury 
verdict and will not be disturbed unless clearly wrong. Cords v. 
City of Lincoln, 249 Neb. 748, 545 N.W.2d 112 (1996). In test- 
ing the sufficiency of the evidence to support findings of fact, 
the evidence must be considered in the light most favorable to 
the successful party. Id. 

[4] In determining whether to affirm, modify, reverse, or set 
aside a judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the sin- 
gle judge who conducted the original hearing. Winn v. Geo. A. 
Hormel & Co., 252 Neb. 29, 560 N.W.2d 143 (1997). 


V. ANALYSIS 
1. SIF APPEAL 


(a) Apportionment of Injuries 
(5] SIF first argues that the evidence adduced was insuffi- 
cient to permit apportionment of the disability imposed by each 
of Bryson’s injuries, thus making § 48-128 inapplicable. 
Section 48-128 provides, in relevant part: 

(1) If an employee who has a preexisting permanent 
partial disability .. . which is or is likely to be a hindrance 
or obstacle to his or her obtaining employment or obtain- 
ing reemployment if the employee should become unem- 
ployed and which was known to the employer prior to the 
occurrence of a subsequent compensable injury, receives a 
subsequent compensable injury resulting in additional 
permanent partial or in permanent total disability so that 
the degree or percentage of disability caused by the com- 
bined disabilities is substantially greater than that which 
would have resulted from the last injury, considered alone 
and of itself, and if the employee is entitled to receive 
compensation on the basis of the combined disabilities, 
the employer at the time of the last injury shall be liable 
only for the degree or percentage of disability which 
would have resulted from the last injury had there been no 
preexisting disability. For the additional disability, the 
employee shall be compensated out of . . . the Second 
Injury Fund.... 
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(Emphasis supplied.) The “combined disabilities” referred to in 
the statute are those from the preexisting condition and the sub- 
sequent compensable injury. Eichorn v. Eichorn Trucking, 3 
Neb. App. 795, 532 N.W.2d 345 (1995). The burden of proof to 
establish apportionment under § 48-128 is on the employer. 
Benson v. Barnes & Barnes Trucking, 217 Neb. 865, 354 
N.W.2d 127 (1984). 

“To recover from the Second Injury Fund. . . aclaimant 
must prove by a preponderance of evidence (1) a prior per- 
manent partial disability, (2) a second or subsequent injury 
which is compensable, causing permanent disability, and 
(3) the combination of permanent disabilities existing after 
such second or subsequent injury is substantially greater in 
degree or percentage than permanent disability from the 
second or subsequent injury, considered by itself and not 
in conjunction with the prior permanent disability.” 

Sherard v. Bethphage Mission, Inc., 236 Neb. 900, 908, 464 
N.W.2d 343, 348 (1991). Whether those factors are established 
is a question of fact, which will not be reversed unless clearly 
wrong. Id. 

[6,7] SIF also argues that the compensation court erred in 
assigning a 30-percent disability to the second injury, because 
no evidence specifically apportioned the disability due to each 
injury or to the combination thereof. There was, however, testi- 
mony tending to show that Bryson had suffered a distinct injury 
in 1994 that had caused his condition to worsen. In exhibit 8, a 
letter of October 3, 1996, Dr. Bush opined that Bryson’s condi- 
tion could be apportioned, stating that “35% of his present dis- 
ability is from his second injury, January 4, 1994.” Dr. Bush 
later testified in his deposition that he could not necessarily 
apportion out the injuries; however, resolution of that apparent 
contradiction was within the province of the trial court. “[A]n 
expert witness’ good faith self-contradiction presents a question 
of fact to be resolved by the Workers’ Compensation Court.” 
Hohnstein v. W.C. Frank, 237 Neb. 974, 984, 468 N.W.2d 597, 
604 (1991). Moreover, Dr. Bush stated in his deposition that he 
was convinced the combined disability was substantially greater 
than would have existed from the second injury alone. Finally, 
we note that “[w]hile expert witness testimony may be neces- 
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sary to establish the cause of a claimed injury, the Workers’ 
Compensation Court does not need to depend on expert testi- 
mony to determine the degree of disability but instead may rely 
on the testimony of the claimant.” Cords v. City of Lincoln, 249 
Neb. 748, 756, 545 N.W.2d 112, 118 (1996). Given our standard 
of review, the evidence in the record, and the acknowledged 
authority of the compensation court to make its own determina- 
tions of disability, we cannot say the compensation court erred 
on this issue. 


(b) Notice to Vickers From Written Records 

SIF next argues that the written records of Bryson’s preexist- 
ing condition which had been provided to Vickers did not sat- 
isfy § 48-128(2). That section requires that prior to an order 
transferring liability for benefits payment to SIF, “the employer 
must establish by written records that the employer had knowl- 
edge of the preexisting permanent partial disability .. . at the 
time the employee was retained in employment after the 
employer acquired such knowledge.” SIF concedes, and the 
record reflects, that prior to Bryson’s second injury, Vickers had 
been provided with written records showing that Bryson had a 
preexisting condition. Among those written records was a letter 
from Dr. Greene, dated January 9, 1992, stating that Bryson had 
a 10-percent impairment to his body as a whole; a copy of the 
work hardening evaluation performed by Excel Work Perform- 
ance Center, stating that Bryson was “currently functioning at a 
LIGHT physical demand level” and that “there does not appear 
to be any reason he should be unable to perform at somewhat 
higher levels if he were to increase his strength and endurance 
through a regular exercise program”; another letter from Dr. 
Greene, dated June 25, 1993, stating that Bryson “is function- 
ing at a light physical demand level. I think he can be a valuable 
employee if kept at this level.” (Emphasis supplied.) Also, on 
February 2, 1994, Bryson submitted a claim for short-term dis- 
ability, in which he stated that he had “on going [sic] pain from 
the back surgery I had on July of 1992 [sic] and continuing to 
get worst [sic].” 

[8,9]. SIF argues that those documents did not satisfy 
§ 48-128(2), because they did not inform Vickers of the precise 
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extent of Bryson’s preexisting condition. Because content of 
such written records is not specified in § 48-128(2), we must 
construe the statute. In doing so, we are guided by the principle 
that the Workers’ Compensation Act is to be liberally construed 
so that technical refinements of interpretation will not be per- 
mitted to defeat it. Phillips v. Monroe Auto Equip. Co., 251 Neb. 
585, 558 N.W.2d 799 (1997). The purpose of the Second Injury 
Fund is to assure employers that if they hire or retain individu- 
als with preexisting disabilities, those employers will be liable 
only for those injuries which would have resulted had there 
been no preexisting disability. Parker v. St. Elizabeth Comm. 
Health Ctr., 226 Neb. 526, 412 N.W.2d 469 (1987); Eichorn v. 
Eichorn Trucking, 3 Neb. App. 795, 532 N.W.2d 345 (1995). It 
seems Clear that those records need not contain a precise state- 
ment of an employee’s exact condition. See 5 Arthur Larson & 
Lex K. Larson, Larson’s Workers’ Compensation Law § 59.33(c) 
at 10-501 through 10-509 (1998): 

An obvious question in states requiring actual employer 
knowledge is: How much must the employer have known 
about the actual nature of the prior injury? 

It is clear that the employer does not have to know 
exactly what the employee’s prior condition is in medical 
terms... . 


Since the second injury principle applies only to preex- 
isting permanent conditions, the employer would have to 
know, not just that the employee had some abnormal condi- 
tion, but that the condition was permanent in character. .. . 

The knowledge that the employer must have of the 
nature of the injury also was held to include awareness 
that the condition was of a kind likely to be a hindrance to 
employment... . 

Finally . . . it is evident that the preexisting condition of 
which the employer knew must be the condition that fig- 
ured in the final disability. 

The written records provided to Vickers put it on sufficient 
notice that Bryson had an abnormal, permanent condition that 
was likely to be a hindrance in his employment, a condition that 
did, indeed, figure in his final total disability. To construe the 


BRYSON v. VICKERS, INC. 603 
Cite as 7 Neb. App. 595 


section as requiring more would defeat the purpose of the 
Workers’ Compensation Court. Accordingly, the compensation 
court did not err in ordering SIF to assume liability for com- 
pensation benefits. 


2. CROSS-APPEAL BY VICKERS 


(a) Reimbursement by SIF 

Vickers first argues that it is entitled to reimbursement from 
SIF for the difference between the $41,340 that Vickers paid 
prior to the compensation court award and the $26,515.57 the 
compensation court ultimately held was Vickers’ obligation. 
Vickers seeks reimbursement under either of two theories: (1) 
Neb. Rev. Stat. § 48-178.01 (Reissue 1993) provides for such 
reimbursement, or (2) the compensation court has anherent 
authority to order such reimbursement. 

Turning first to the argument that reimbursement is appropri- 
ate pursuant to § 48-178.01, we note that the statute provides, 
in its entirety: 

Whenever any petition is filed and the claimant’s right 
to compensation is not in issue, but the issue of liability is 
raised as between an employer, a carrier, or a risk man- 
agement pool or between two or more employers, carriers, 
or pools, the Nebraska Workers’ Compensation Court may 
order payment of compensation to be made immediately 
by one or more of such employers, carriers, or pools. 
When the issue is finally resolved, an employer, carrier, or 
pool held not liable shall be reimbursed for any such pay- 
ments by the employer, carrier, or risk management pool 
held liable. 

The review panel found, and we agree, that this statute, by its 
own terms, is inapplicable. In contrast to our consideration of 
§ 48-128(2), here, we are faced not with construction of a 
statute, but with simple application. The plain language of the 
statute provides that it applies only where the claimant’s right 
to recovery was not in issue and the compensation court has 
entered an order of immediate payment. That is not the case 
here—Vickers had contested Bryson’s right to recovery and 
thereby rendered § 48-178.01 irrelevant. That ends the inquiry; 
it is not within the province of this court to read a meaning into 
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a statute that is not there or to read anything direct and plain out 
of a statute. Village of Winside v. Jackson, 250 Neb. 851, 553 
N.W.2d 476 (1996). 

[10,11] Vickers alternatively argues that the Workers’ Com- 
pensation Court has the “inherent power” to make this adjust- 
ment. Brief for appellee Vickers at 22. The compensation court 
is a court of statutory creation, and its powers are limited to 
those delineated in the statutes. Buckingham v. Creighton 
University, 248 Neb. 821, 539 N.W.2d 646 (1995). The 
Workers’ Compensation Court has no inherent power to order 
that an employer be reimbursed by the Second Injury Fund for 
the difference between payments made pursuant to § 48-178.01 
and the amount for which an employer is ultimately held liable. 
The Legislature set out the terms under which reimbursement 
should occur, and this scenario is not one of them. Again, we 
will not read other circumstances into the plain words of the 
statute. See Village of Winside, supra. If this statutorily man- 
dated result is inequitable, the solution lies with the Legislature 
and not with this court. The compensation court has no equi- 
table powers. Anthony v. Pre-Fab Transit Co., 239 Neb. 404, 
476 N.W.2d 559 (1991). If the result appears unreasonable, that, 
again, is an issue for the Legislature. “While we may not under- 
stand the Legislature’s motivation, we are bound to follow its 
statutory mandate.” In re Estate of Nelson, 253 Neb. 414, 419, 
571 N.W.2d 269, 273 (1997). 

Finally, Vickers argues that this court has tacitly endorsed 
such orders of reimbursement because we did not reverse a 
compensation court order of reimbursement in Lozier Corp. v. 
State, 1 Neb. App. 567, 501 N.W.2d 313 (1993). That argument 
is not well taken in light of the fact, which Vickers candidly 
admits, that the issue of reimbursement was not raised by either 
party and was not necessary for disposition of the appeal. “It is 
axiomatic that a case is not authority for any point not necessary 
to be passed on to decide the case or not specifically raised as 
an issue addressed by the court.” Grammer v. Endicott Clay 
Products, 252 Neb. 315, 319, 562 N.W.2d 332, 334 (1997). 
Now that the issue is squarely before this court, we hold that 
such reimbursement is not authorized. The Workers’ Compensa- 
tion Court’s decision is accordingly affirmed on this issue. 
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(b) Attorney Fees Assessed Against Vickers 
{12,13} Vickers next argues that the Workers’ Compensation 
Court review panel erred in ordering it to pay $1,500 for 
Bryson’s attorney fees incurred during SIF’s unsuccessful 
application for review. Vickers argues alternatively either that 
the court had no authority to order it to pay fees or that any such 
fees should have been assessed against SIF rather than Vickers. 

Neb. Rev. Stat. § 48-125 (Reissue 1993) provides: 
If the employer files an application for review before the 
compensation court from an award of a judge of the com- 
pensation court and fails to obtain any reduction in the 
amount of such award, the compensation court shall allow 
the employee a reasonable attorney’s fee to be taxed as 

costs against the employer for such review ... . 
(Emphasis supplied.) The Second Injury Fund is an employer 
for purposes of attorney fees awarded pursuant to § 48-125. 
Sherard v. Bethphage Mission, Inc., 236 Neb. 900, 464 N.W.2d 
343 (1991). Accordingly, we hold that the Workers’ Compensa- 
tion Court had statutory authority to impose attorney fees in this 
case. However, those fees should have been assessed against 
SIF, which filed the application for review. Compare Pollard v. 
Wright's Tree Service, Inc., 212 Neb. 187, 322 N.W.2d 397 
(1982) Gf SIF files an unsuccessful appeal in appellate courts, 
attorney fees are taxed against'it and not against employer per 
se). The compensation court review panel accordingly erred in 
assessing attorney fees against Vickers. The matter is therefore 
remanded with directions that the court amend its order to pro- 
vide for assessment of such fees against SIF instead of against 

Vickers. 


VI. CONCLUSION 
For the reasons set forth above, we affirm the Workers’ 
Compensation Court on the issue of Second Injury Fund liabil- 
ity and on the issue of Vickers’ demand for reimbursement by 
SIF. We reverse on the issue of attorney fees awarded against 
Vickers, and remand for entry of an order consistent with this 
opinion. 
AFFIRMED IN PART, AND IN PART REVERSED: 
AND REMANDED WITH DIRECTIONS. 
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ANTHONY L. NICHOLS, APPELLANT, V. 
COUNTY OF DOUGLAS, APPELLEE. 
585 N.W. 2d 105 


Filed September 15, 1998. No. A-96-1241. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. In actions brought pur- 
suant to the Political Subdivisions Tort Claims Act, the findings of the trial court will 
not be disturbed on appeal unless they are clearly wrong, and when determining the 
sufficiency of the evidence to sustain the verdict, it must be considered in the light 
most favorable to the successful party. Every controverted fact must be resolved in 
favor of such party, and it is entitled to the benefit of every inference that can rea- 
sonably be deduced from the evidence. 

2. Judgments: Appeal and Error. On questions of law, a reviewing court has an obli- 
gation to reach its own conclusions independent of those reached by the lower courts. 

3. Trial: Witnesses. In a bench trial of a law action, the court, as the trier of fact, is the 
sole judge of the credibility of the witnesses and the weight to be given to their 
testimony. 

4. Trial: Expert Witnesses. Determining the weight that should be given expert testi- 
mony is uniquely in the province of the fact finder. 

5. Trial; Evidence: Videotapes: Appeal and Error. Where the appellate court 
reviews videotaped testimony and evidence, and the standard of appellate review is 
not de novo, the appellate court is not free to substitute its view of the evidence for 
that of the trier of fact. 


Appeal from the District Court for Douglas County: JoHN D. 
HARTIGAN, JR., Judge. Affirmed. 


John K. Green for appellant. ° 


James S. Jansen, Douglas County Attorney, and Christine A. 
Lustgarten for appellee. . 


MILLER-LERMAN, Chief Judge, and IRwIN and INBopy, Judges. 


MILLER-LERMAN, Chief Judge. 

Anthony L. Nichols, a former inmate at the Douglas County 
Correctional Center (DCCC), brought an action under the 
Political Subdivisions Tort Claims Act against the County of 
Douglas, alleging that he suffered injuries after falling while 
attempting to get into his upper bunk bed at DCCC. In a bench 
trial, the district court for Douglas County found that DCCC 
was not liable to Nichols for his injuries. On appeal, Nichols 
essentially argues that the trial court erred in failing to deter- 
mine that DCCC was negligent in designing, installing, main- 
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taining, and repairing the upper bunk in room 8 of module F 
prior to Nichols’ fall from the upper bunk on January 3, 1991. 
Nichols also argues that DCCC knew or should have known that 
the upper bunk bed in his cell was in need of repair prior to his 
fall on January 3. For the reasons set forth below, we affirm. 


BACKGROUND 

On April 25, 1996, Nichols filed a second amended petition 
pursuant to the Political Subdivisions Tort Claims Act, Neb. 
Rev. Stat. §§ 13-901 to 13-926 (Reissue 1987). In his petition, 
Nichols stated that he is currently residing in Georgia and that 
he is seeking damages for injuries he sustained on January 3, 
1991, while housed at DCCC awaiting trial on criminal charges. 
Nichols alleged that he suffered injuries when his assigned 
bunk collapsed as he attempted to get into the bunk. Nichols 
alleged that his injuries were caused by DCCC’s negligence and 
that DCCC had been negligent in failing to (1) properly inspect 
his bunk to ensure that it was in proper and safe working order, 
(2) ensure that his room was properly equipped and that his 
bunk was in useable condition, (3) properly repair and maintain 
the bunk in his room, (4) adequately design and construct the 
upper bunks, and (5) install an adequate method of ingressing 
and egressing the upper bunks. Further, Nichols alleged that 
DCCC knew or should have known that his bunk was not in 
proper and safe working order or useable condition. Nichols 
alleged that as a result of DCCC’s negligence, he has suffered 
and will continue to suffer mental anguish and pain and suffer- 
ing and that he must continue to undergo medical care and treat- 
ment. Nichols requested judgment against DCCC for general 
and special damages as well as interest and costs. 

On April 30, 1996, DCCC filed a demurrer to Nichols’ sec- 
ond amended petition, which after hearing, the district court 
denied in a journal entry dated May 14, 1996. 

On May 23, 1996, Nichols filed a motion to bifurcate the 
action on the issues of liability and damages, which was subse- 
quently granted by the district court. 

On June 3, 1996, DCCC filed an answer to Nichols’ second 
amended petition. In its answer, DCCC admitted that Nichols 
had fallen while getting into his bunk, but denied having any 
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knowledge of any alleged problem with Nichols’ bunk or any of 
the bunks adjacent to the one in Nichols’ room or notice of the 
same. DCCC denied that it had been negligent in any of the 
respects alleged by Nichols in his petition. 

A trial on the issue of liability was set for July 15 and 16, 
1996. At this bench trial, the evidence showed the following: 

Initially, the cells at DCCC were single-occupancy cells. In 
the early 1980’s, the cells at DCCC were converted to double- 
occupancy cells by the addition of 58 upper bunk beds. 
Although a bid was requested from a private professional con- 
tractor, Vince Bird Construction, DCCC did not accept this bid, 
and DCCC, in cooperation with the Douglas County Depart- 
ment of Public Properties, built the upper bunks on their own. 
The record shows that the county built the upper bunks based on 
the design submitted by the outside professional contractor. 

The upper bunks were constructed of wood and attached to 
the wall with “‘all-threads,” which are ‘4-inch or */-inch bolts 
that are 12 to 16 inches long. These bolts run through the con- 
crete block walls of each cell into the upper bunk bed frame in 
both adjacent rooms. The frame of each bunk was enclosed in 
plywood, and the plywood was glued to the bunk bed frames 
with “PL400,” an industrial-strength compound. 

In most cells at DCCC, including room 8 of module F, in 
addition to the beds, there is a sink, a toilet, a desk, and a stool 
in front of the desk which is bolted to the floor. The upper bunk 
is approximately 53 to 54’4 inches off the ground, while the 
lower bunk is approximately 19 to 20 inches high. Typically, the 
inmates use the bottom bunk, the desk, or the stool to access the 
upper bunk. The desks are 29 to 30 inches high, while the stools 
are 18 or 19 inches high. The stools are approximately 9 to 10 
inches away from the bunk beds. Evidence produced at the 
hearing indicated that a faceplate was bolted either to the wall 
near the beds or to the beds themselves. The plate allows an 
inmate to step up on the edge of the plate toward the wall and 
get into the upper bunk with safety. The evidence showed that 
DCCC did not install stepladders or moveable stools in the cells 
to assist inmates in reaching the upper bunk for fear that the 
inmates would use such items as weapons or as a means to com- 
mit suicide. 
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William McPhillips, the deputy warden of administration at 
DCCC at the time of Nichols’ accident, testified that he had 
been employed at the facility since 1978 and that since that 
time, an inmate had fallen from his bunk a couple of times at 
most. McPhillips stated that there had been no problems 
between inmates potentially caused by one inmate’s using 
another inmate’s lower bunk to gain access to his upper bunk. 

The evidence shows that DCCC is inspected by the Jail 
Standards Board on a yearly basis and that DCCC was in full 
compliance during 1990 and 1991. The Jail Standards Board 
did not comment on the construction of bunk beds or require 
that the bunk beds be inspected on a routine basis. Specifically, 
regarding inspections of inmates’ cells, the Standards for Jail 
Facilities, 81 Neb. Admin. Code, ch. 6, § 003.02A (1987) states, 
“Facility employees shall carefully inspect cells, cell doors, 
bars, windows, and doors leading into and out of housing areas ~ 
daily to insure that all are in proper and safe working order.” 

Regarding the inspection of the windows, jail personnel tes- 
tified that they would have to place their weight on the upper 
bunk to check the window. One corrections officer testified that 
it is not possible to reach the windows without placing some 
pressure on the top bunk. DCCC records show that the windows 
in Nichols’ room were checked on December 29 and 31, 1990, 
and January 1, 1991. 

Nichols testified that he had been incarcerated in DCCC as a 
pretrial detainee from August 24, 1990, to April 11, 1991. 
Nichols testified that initially he was housed in room 13 of 
module F and that around Thanksgiving weekend of 1990, he 
was transferred to room 8 of module F and assigned to the top 
bunk. Nichols testified that on January 3, 1991, at about 1:30 
a.m., he got up to use the restroom and that when he attempted 
to get back into bed, he used the stool by the desk to pull him- 
self up to the upper bunk. Specifically, Nichols testified that he 
Stepped up on the stool, leaned forward, braced himself, turned, 
and attempted to place his “rear end onto the bunk,” essentially 
doing a “sort of a half pirouette” to get into the bed. Nichols tes- 
tified that as he did so, his bed gave way and he fell onto the 
ground. Nichols testified that he was knocked unconscious from 
the fall and that when he woke up in the hospital, he felt pain in 
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the left side of his head and the right side of his lower back. 
Nichols testified that during the approximately 5 weeks he used 
the top bunk, he never noticed that his bed was loose. 

Nichols called an expert in design and renovation of correc- 
tional facilities, Randall Atlas, who testified on Nichols’ behalf 
by videotape. The videotaped testimony and a transcription 
thereof are in the record on appeal. Atlas testified that the top 
bunks should have been constructed of steel or metal, not wood. 
In particular, Atlas testified that the fact that no lock washers 
were used when bolting the bed to the steel rod was substandard 
construction. Atlas stated that DCCC did not provide an ade- 
quate means for the inmates to access the upper bunks. Atlas 
discussed the advisability of alternate methods of access to 
bunk beds, including stools and ladders. Atlas also recom- 
mended that DCCC attach a “solid plate” or “something fairly 
- comparable in wood” to either the lower bunk bed or to the wall 
for the inmates’ use in getting to the upper bunk. He did not 
opine that the existing faceplate was inadequate, as he did not 
appear familiar with its existence. On cross-examination, Atlas 
acknowledged that although he had reviewed documents for- 
warded by Nichols’ counsel, he had not personally viewed any 
of the cells at DCCC, inspected the bunk beds, or talked to any 
of DCCC’s employees or to Nichols. Additionally, Atlas admit- 
ted that he did not know whether the stools by the desk were 
moveable or fixed. Atlas did not know how high the stools were 
or the height of the beds. Atlas hypothesized that the stools in 
the cells were 12 to 18 inches from the bed whereas the evi- 
dence shows that the stools are 9 to 10 inches away. 

Ralph Hilt, the DCCC employee who repaired Nichols’ bunk 
after Nichols’ fall on January 3, 1991, testified that upon check- 
ing the upper bunk in room 8 of module F, the upper bunk 
looked fine, but that when pressure was applied to the bed, he 
found that the upper bunk was loose on the left corner, with 
approximately a ‘h-inch or 74-inch movement on the left-hand 
side. Hilt testified that he was aware that two or three other 
bunks built like Nichols’ had become loose and had required 
repair. Hilt was not asked whether any inmates had been injured 
because of the loose bunks. Specifically, the evidence shows 
that most recently, DCCC’s employees had repaired the upper 
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bunk in room 1 of module D on December 9, 1990, because the 
top bunk had become loose from its mounting. However, unlike 
the upper bunk in room 8 of module F, the upper bunk in room 
1 of module D is not connected to the bunks in the adjacent 
rooms, but, rather, connected only to one other upper bunk bed 
because room | of module D is at the end of a row. 

Regarding room 8 of module F, Donald Howland, the inmate 
who was assigned to the upper bunk in room 8 of module F 
before Nichols, gave testimony in a deposition. Howland testi- 
fied that while he resided in room 8 of module F, the upper bunk 
was very unstable and loose, not just on the left side, but on 
both the left-hand and the right-hand sides. Howland testified 
that he brought the condition of the upper bunk to the attention 
of the guards on several occasions and that DCCC engineers 
had inspected the bunk, but did not repair the upper bunk before 
he left the room. There was no evidence of Howland’s com- 
plaints in any of DCCC’s records, nor is there any record of any 
repair work done on the upper bunk in room 8 of module F prior 
to Nichols’ accident. Evidence on this record indicates that as a 
general rule, maintenance personnel at DCCC did repair work 
in a timely manner, shortly after being notified of a mainte- 
nance problem. 

In a seven-page order dated October 31, 1996, the district 
court dismissed Nichols’ petition with prejudice. The district 
court concluded that DCCC was not liable because (1) the 
design and installation of the upper bunk beds met the standard 
of care for correctional facilities, (2) DCCC’s inspection of the 
inmates’ beds met or exceeded the standard of care for correc- 
tional facilities, (3) neither Nichols nor DCCC was aware of the 
fact that Nichols’ bed was defective in any way, and (4) DCCC’s 
decision not to place footstools or ladders on the bunk beds met 
or exceeded the standard of care applicable to correctional facil- 
ities. Nichols appeals. 


ASSIGNMENTS OF ERROR 
Essentially, Nichols argues that the trial court erred in failing 
to determine (1) that DCCC was negligent in designing, 
installing, maintaining, and repairing the upper bunk in room 8 
of module F prior to Nichols’ fall from the upper bunk on 
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January 3, 1991, and (2) that DCCC knew or should have 
known that Nichols’ bunk bed was in need of repair prior to 
January 3. 


STANDARD OF REVIEW 

{1] In actions brought pursuant to the Political Subdivisions 
Tort Claims Act, the findings of the trial court will not be dis- 
turbed on appeal unless they are clearly wrong, and when deter- 
mining the sufficiency of the evidence to sustain the verdict, it 
must be considered in the light most favorable to the successful 
party. Every controverted fact must be resolved in favor of such 
party, and it is entitled to the benefit of every inference that can 
reasonably be deduced from the evidence. Wasiak v. Omaha 
Pub. Power Dist., 253 Neb. 46, 568 N.W.2d 229 (1997). 

(2] On questions of law, a reviewing court has an obligation 
to reach its own conclusions independent of those reached by 
the lower courts. Sherrod v. State, 251 Neb. 355, 557 N.W.2d 
634 (1997). 


ANALYSIS 

On appeal, Nichols argues that the trial court erred in failing 
to determine that DCCC was negligent in designing, installing, 
maintaining, and repairing the upper bunk in room 8 of module 
F prior to Nichols’ fall from the upper bunk on January 3, 1991, 
and that DCCC knew or should have known that Nichols’ bunk 
bed was in need of repair prior to January 3. DCCC argues that 
the trial court’s factual findings were not clearly wrong and that 
the district court’s order should be affirmed. After considering 
the evidence in a light most favorable to DCCC and resolving 
every controverted fact in DCCC’s favor, we find that the trial 
court’s findings of fact were not clearly wrong and affirm the 
decision of the district court. 

In its order dated October 31, 1996, the trial court made 
lengthy and detailed findings. The trial court summarized the 
testimony of the various witnesses. Thus, for example, with 
respect to Howland’s testimony, the trial court summarized the 
evidence given by Howland and stated, inter alia, that the testi- 
mony of Howland was not useful regarding Nichols’ issues. 
Similarly with respect to Nichols’ expert, Atlas, the trial court 
summarized the opinions Atlas rendered regarding construction 
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and maintenance and Atlas’ opinion that footstools or ladders 
should have been provided to the inmates. Atlas also recom- 
mended the attachment of a “solid plate” or “something fairly 
comparable in wood,” but did not comment on whether or not 
the existing faceplate was inadequate. The trial court observed 
that Atlas did not mention any treatises or other scholarly works 
in connection with his opinions but did not reject Atlas’ opin- 
ions on that basis. The trial court agreed with Atlas in observ- 
ing that “no doubt . . . a stronger bed could have been con- 
structed, [but] I cannot say that the DCCC was negligent in 
failing to install stronger frames in this instance.” In summariz- 
ing other testimony, the trial court noted that the evidence pre- 
sented by the county showed that “over a 15-year period, no 
structural failures had occurred.” 

A review of the record shows there is evidence that the bunk 
beds at DCCC were well constructed, were secured by connect- 
ing the bunk beds to other bunk beds in adjacent rooms, and 
were assembled using PL400, an industrial-strength compound, 
and that their design was based on the drawings submitted by 
outside professionals. Evidence shows that the inmates were 
provided several means to access their upper bunks, including 
the desk, the stool, the lower bunk, and a faceplate attached 
either to the wall near the beds or to the beds themselves. There 
is convincing evidence that DCCC did not install stepladders or 
moveable stools to access the beds for valid safety and security 
reasons. 

Although Nichols contends that DCCC should have known 
that his bunk bed was loose, he testified that he never noticed 
that his bunk was loose prior to January 3, 1991. Although Atlas 
opined that fights might occur if an inmate used another 
inmate’s bed as a stepping stool, evidence produced by DCCC 
shows that inmates routinely did so without creating problems. 
Similarly, although there is no specific rule mandating that 
DCCC inspect the bunk beds on a routine basis, the evidence 
shows that DCCC employees of necessity checked the inmates’ 
beds and the beds’ stability while checking the adjacent win- 
dows in the inmates’ cells. In this regard, we note that DCCC 
employees testified that they were unable to check the windows 
without placing some force or some of their weight on the upper 
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bunk beds. The record shows that the windows in room 8 of 
module F were checked on December 29 and 31, 1990, and 
January 1, 1991. Additionally, since the upper bunk beds were 
installed in the early 1980’s, very few accidents have occurred. 
McPhillips testified that at most, two inmates have fallen off 
their beds since he started to work at DCCC in 1978. McPhillips 
did not state the cause of these accidents. 

[3-5] To the extent that expert testimony was required by 
Nichols to establish a lack of care by DCCC and without com- 
menting on the required standard of care, Nichols produced 
Atlas, who was qualified as an expert and rendered opinions 
summarized above in this opinion. Taking the trial court’s opin- 
ion in its entirety, it is clear from the trial court’s findings and 
conclusions that the trial court did not credit Atlas’ opinions and 
that his opinions were outweighed by other evidence presented 
by the county, inter alia, the testimony summarized above and 
the bunk bed design, which was based on the design submitted 
by the outside professional contractor. In a bench trial of a law 
action, the court, as the trier of fact, is the sole judge of the 
credibility of the witnesses and the weight to be given to their 
testimony. Sherrod v. State, 251 Neb. 355, 557 N.W.2d 634 
(1997). Similarly, determining the weight that should be given 
expert testimony is uniquely in the province of the fact finder. 
Id. Under Aken v. Nebraska Methodist Hosp., 245 Neb. 161, 511 
N.W.2d 762 (1994), where the appellate court reviews video- 
taped testimony and evidence, and the standard of appellate 
review is not de novo, the appellate court is not free to substi- 
tute its view of the evidence for that of the trier of fact. Thus, in 
the instant case, regardless of whether or not the appellate court 
may have given the videotaped testimony of Atlas more weight 
than did the trial court, this court cannot say as a matter of law 
that the trial court’s determination which, after reviewing all the 
evidence, fails to find Atlas’ opinions persuasive, is clearly 
wrong. 


CONCLUSION 
Based on the evidence before it, the district court concluded 
Nichols did not establish liability. We find no reversible error. 
AFFIRMED. 
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IRWIN, Judge, dissenting. 

The first question which must be answered in this appeal is, 
What is the standard of care applicable to the design and instal- 
lation, in a maximum security correctional facility, of a 
retrofitted top bunk hanging more than 4 feet above a concrete 
floor? The majority opinion fails to address this question. The 
majority states, “To the extent that expert testimony was 
required by Nichols to establish a lack of care by DCCC and 
without commenting on the required standard of care, Nichols 
produced Atlas . .. .” (Emphasis supplied.) The majority further 
states that “it is clear from the trial court’s findings and conclu- 
sions that the trial court did not credit Atlas’ opinions and that 
his opinions were outweighed by other evidence presented by 
the county... .”’ (Emphasis supplied.) 

I think the majority makes an error that is not inconsequen- 
tial in not “commenting on the required standard of care.” I con- 
clude this because the trial court used the wrong standard of 
care in rendering its decision and erroneously discounted the 
only expert opinion regarding the proper standard of care sim- 
ply because Atlas did not state that he relied upon any particu- 
lar treatise or book in rendering his opinions. The majority also 
incorrectly states that “[Atlas’] opinions were outweighed by 
other evidence presented by the county.” It is undisputed that 
the county presented no expert testimony to rebut Atlas and, to 
borrow from the majority’s language, “[t]o the extent that 
expert testimony was required,” Nichols provided the only 
expert testimony in this record. The majority does not and can- 
not indicate what evidence was presented by the county to out- 
weigh Atlas’ opinions because there was none. 

It is axiomatic that in order to succeed in an action based on 
negligence, the plaintiff must establish the defendant’s duty not 
to injure the plaintiff, breach of that duty, proximate causation, 
and damages. Ackles v. Luttrell, 252 Neb. 273, 561 N.W.2d 573 
(1997). The instant case was bifurcated, and therefore the sole 
issue to be decided at this point in the legal process is that of lia- 
bility. Trial on the issue of liability involves the elements of 
duty not to injure the plaintiff and breach of that duty. See 
Scholl v. County of Boone, 250 Neb. 283, 549 N.W.2d 144 
(1996). In a negligence case, the duty not to injure encompasses 
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the concept of standard of care. “A duty, in negligence cases, 
may be defined as an obligation, to which the law will give 
recognition and effect, to conform to a particular standard of 
conduct toward another.” W. Page Keeton et al., Prosser and 
Keeton on the Law of Torts § 53 at 356 (Sth ed. 1984). 

Expert testimony is necessary to establish the standard of 
care in cases in which the trier of fact is faced with matters 
requiring special knowledge or skill on subjects which are not 
within the realm of the ordinary experience of people. The 
necessity of such testimony “arises from the fact that the judi- 
cial system is called upon to make determinations which require 
specialized knowledge in fields in which the trier of fact is 
ignorant or relatively so.” Halligan v. Cotton, 193 Neb. 331, 
340, 227 N.W.2d 10, 15 (1975). It is interesting to note that in 
the present case, the county first contacted an architect to 
design these bunks but then elected to do the job itself. The law 
is clear that when a nonprofessional decides to perform services 
in professional areas, such as architecture or construction 
herein, that nonprofessional is required to exercise the same 
level of skill and knowledge normally possessed by members of 
that profession or trade in good standing in similar communi- 
ties. Restatement (Second) of Torts § 299A (1965). Although 
there is an exception to this rule noted in the Restatement, it is 
not pertinent to the facts of this case. The county chose to per- 
form the services of an architect and builder and was therefore 
bound to perform according to the standards applicable to such 
professions. 

The trial judge, according to his multipage order, found the 
following proposition of law to be controlling on the issue of 
what standard of care is applicable here: “‘‘[A] jailer has a duty 
to exercise that degree of care necessary to provide reasonably 
adequate protection for his prisoners.’ Daniels v, Anders[e]n, 
195 Neb. 95, 98, [237 N.W.2d 397, 400] (197[5]), quoting 60 
Am.Jur,.2d Penal and Correctional Institutions §17 [(1972)]; 
Restatement of Torts 2d §320 [(1965)].” In other words, the trial 
judge found that the standard of care to be applied to the design 
and installation. issues in this case is one of ordinary reason- 
ableness, capable of ascertainment without the assistance of 
expert testimony. As such, the trial court applied the wrong 
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standard of care in assessing Nichols’ claim and proof, and was 
clearly wrong in concluding that Nichols failed to meet his bur- 
den of proof. 

The Daniels case cited by the trial court involved a plaintiff- 
inmate who was attacked by a fellow inmate while locked in a 
“drunk tank.” The negligence claim in Daniels was distinguish- 
able from the issues dealt with in the case before us. I would 
agree that an act of negligence involving personal violence 
among inmates may not require expert testimony to establish 
the standard of care. However, the case at hand involves design 
and installation of a retrofitted top bunk that must be suspended 
from the wall of a jail. While regrettably we all may have some 
experience with physical assault, either actual or vicarious, few 
of us are familiar in any manner with designing and building 
furniture for a maximum security jail. I must respectfully dis- 
agree with the majority opinion which tacitly endorses the con- 
clusion of the trial court that expert testimony was unnecessary. 

The Nebraska Supreme Court has held on several occasions 
that in a claim for professional negligence, the standard of care 
must be established by expert testimony, and failing such expert 
testimony, a prima facie case of negligence has not been estab- 
lished. See, e.g., Overland Constructors v, Millard School Dist., 
220 Neb. 220, 369 N.W.2d 69 (1985). Because the county was 
performing a professional service, in this case design and instal- 
lation, the county is held to the same standard as a professional 
in the fields of architecture and construction. As such, this case 
should be treated like any other professional negligence case, 
and expert testimony is needed to establish the standard of care. 

Nichols called Atlas via videotaped deposition to provide 
expert testimony on the standard of care. To determine whether 
Nichols, through Atlas’ testimony, succeeded in setting forth a 
prima facie case, it is necessary to review Atlas’ qualifications 
as an expert, as well as his testimony regarding the standard of 
care applicable to the design and installation of this bunk bed. 
Atlas has bachelor’s degrees in architecture and criminal justice 
from the University of Florida and the University of South 
Florida, respectively. He has a master’s degree in architecture 
from the University of Illinois. Atlas also earned a doctorate in 
criminology from Florida State University. The record is undis- 
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puted that these are the highest credentials in the country 
regarding design of correctional facilities. 

As part of his architectural education and experience, Atlas 
studied design and construction of both new and remodeled cor- 
rectional facilities. While in college, Atlas worked for and did 
an architectural internship at the Florida Department of Correc- 
tions. His work for the Florida Department of Corrections 
included the preparation of documents for retrofitting existing 
buildings and housing units. During this time, he gained expe- 
rience planning and constructing inmate cells in correctional 
facilities. 

After his college work, Atlas was employed by a national 
architectural firm, specializing in jail and prison construction. 
His position involved the design of large prison facilities in 
California and architectural programming of several new jails. 
Atlas next worked for an architectural firm in Coral Gables, 
Florida, that had recently obtained a commission for a $44 mil- 
lion correctional facility in Dade County, Florida. He worked 
with a team responsible for the architectural program and 
design for bunking within this 1,000-bed facility. Later, Atlas 
started his own company and began doing work for the National 
Institution of Corrections, which is part of the Department of 
Justice. He served as a technical consultant and participated as 
a trainer in a program for the planning of new institutions. Atlas 
also worked as an onsite technical assistant consultant where he 
was sent around the country to look at jails experiencing over- 
crowding. He assisted in planning architectural renovations to 
deal with overcrowding. 

As part of his work, Atlas has instructed county officials and 
other correctional or jail administrators regarding their standard 
of care to be followed in their endeavors. He testified that the 
American Corrections Association was generally regarded as 
the “national industry standard.” Atlas has also published 
papers on correctional architecture, taught at various universi- 
ties regarding criminal justice issues, and testified as an expert 
witness in other cases. 

In preparation for his testimony, Atlas reviewed various doc- 
uments, including depositions, floor plans, cell designs and lay- 
outs, sketches, correspondence, and pleadings, all provided to 
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him by counsel. Atlas also testified that he reviewed the 
American Corrections Association Adult Detention Center 
standards. 

Atlas concluded that the bunk bed in the present case was 
designed and constructed in such a manner that there existed 
unacceptable flexibility and movement and that the bed was 
anchored to the wall in a manner that did not provide sufficient 
rigidity to prevent working itself loose from the wall. He also 
felt it was substandard as a construction technique to fail to use 
“lock washers” when bolting the bed to the steel “‘all-threads.” 
Specifically, he stated: 

[Nichols’ counsel:] In terms of the wooden bunk itself, 
your criticism as to the way it’s attached goes to the lack 
of a lock washer and the spacing that is exhibited and the 
failure to have a method of rigid attachment to the side 
walls such as a weld? 

[Atlas:] That is correct. 


... And in addition to that, that they didn’t provide a 
proper anchoring device to anchor the bolts to the wood. 
We have a connection between two different materials of 
steel to wood, and they could have used a sleeve or some 
kind of device that would have allowed anchoring and 
transferring the weight from the steel rod to the wood ina 
better manner. i 

[Nichols’ counsel:] Then it is your opinion that eventu- 
ally these bunks were going to come loose and that this 
was an accident waiting to happen? 

[Atlas:] Yes, sir. 

Contrary to the majority’s conclusion, the record does not 
establish that “‘a faceplate was bolted either to the wall near the 
beds or to the beds themselves [to reach] the upper bunk with 
safety.” (Emphasis supplied.) The testimony relied upon by the 
majority in this regard, which was given by the coordinator of 
public properties, closely follows testimony by the same wit- 
ness that “the planned method of ingress and egress from the 
upper bunk” was “[jJust to step on the edge of the lower bunk.” 
The witness indicated that there was a faceplate on the bed, not 
a plate designed for use in getting to the upper bunks. 
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Finally, Atlas testified that there was no adequate, safe means 
of ingress and egress to the upper bunk. Atlas specifically testi- 
fied that using the lower bunk as a step was unsafe and that the 
stool was too far from the bunks to be used safely. Additionally, 
Atlas’ failure to specifically “opine that the existing faceplate 
[on the bed] was inadequate [as a means of ingress and egress],” 
as noted by the majority, does not represent a tacit admission of 
the plate’s adequacy. Rather, from my review of the record, it is 
a result of the fact that no one asked Atlas about the faceplate at 
trial. This is likely a direct result of the fact that no one has ever 
represented that the faceplate was to serve as.a means of access- 
ing the upper bunk. 

The trial court’s order stated that Atlas testified: 

[T]he design and maintenance of these bunks, and 
Nichols’ bunk in particular, was below the standard of care 
for penal institutions. The wood frame construction was 
improper (“a Mom and Pop” job). (Stronger) Metal frames 
should have been used; and the frames should have been 
welded or lock washered to the walls. Foot stools, ladders 
or other access devices should have been provided. 

The order went on to state: 

As to the design critique, Atlas did not name any archi- 
tectural guide or structural authority, either within or with- 
out the correctional industry, which would, as a matter of 
due care, specify wood rather than metal construction. No 
treatise, scholarly work, or accepted source was men- 
tioned in support of this criticism. .. . A similar observa- 
tion applies to Atlas’ complaint that the frames should 
have been welded or lock washered to the walls. While I 
have no doubt that a stronger bed could have been con- 
structed, I cannot say that the DCCC was negligent in fail- 
ing to install stronger frames in this instance. 

The above-quoted language from the trial court’s order is sig- 
nificant in two respects. First, it is apparent that the court con- 
cluded that Atlas’ opinion was that the design and installation of 
the bunk did not meet acceptable professional standards. This is 
a factual conclusion of the trial court that, as the majority has 
noted, we are not free to dispute on appeal unless it is clearly 
erroneous. A review of the bill of exceptions shows that this fac- 
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tual determination of the judge is supported by the record, and 
we are obliged to accept it. 

The second significant aspect of the trial court’s language 
quoted above is the court’s conclusion that because no treatise, 
book, publication, or guide was relied on by Atlas in forming 
his opinion, the court was free to totally disregard it. While 
oftentimes experts do rely on such sources for their opinion, 
nothing in statute or case law requires reliance on such materi- 
als in every instance. If such were the case, the author of the 
most learned treatise on a subject would be precluded from tes- 
tifying until a publisher was first found to put the information 
in print. “If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or education, may testify 
thereto in the form of an opinion or otherwise.” Neb. Rev. Stat. 
§ 27-702 (Reissue 1995). Atlas was qualified as an expert, he 
possessed a sufficient and proper foundation or factual basis for 
his opinion, and his testimony was necessary for the trier of fact 
to establish and evaluate the standard of care in this case. 

Although expert testimony was necessary for Nichols to 
establish the standard of care in order to prove a prima facie 
case, the testimony of Atlas satisfied that requirement. The 
county presented absolutely no expert testimony to rebut the 
standard of care as ably presented by Atlas. The trial court was 
clearly wrong in finding Atlas’ opinion was inadequate simply 
because it was not based on a treatise, a scholarly work, or an 
accepted source. 

Having concluded that expert testimony was necessary to 
establish the standard of care owed to Nichols, that Nichols 
offered sufficient expert testimony to establish the standard of 
care, and that the county offered no expert testimony to rebut 
Atlas, the final question is whether the trial court erred in find- | 
ing that Nichols did not establish liability. The answer is and 
must be “Yes.” Not only did the county fail to rebut the standard 
of care as articulated by Atlas, it also failed to rebut the design 
and installation breaches laid out by him. These breaches 
include the failure to design and construct the bunk with suffi- 
cient rigidity to prevent the bed from working itself loose from 
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the wall, the failure to use lock washers when bolting the bed- 
frame to the “‘all-threads,” and the failure to provide a safe 
means of access to the upper bunks. In fact, the county does not 
dispute that these deficiencies existed but contends that they . 
simply do not fall below the standard of care of how a reason- 
able person would have designed and installed the retrofitted 
bunk. This stance by the county is as incorrect as the trial 
court’s conclusion because it assumes a standard of care of ordi- 
nary reasonableness, rather than the applicable higher standard 
of care required of a professional. The law is clear that when a 
person decides to perform Services in professional areas such as 
architecture or construction, that person is required to exercise 
the skill and knowledge normally possessed by members of that 
profession or trade. 

The trial court’s failure to use the appropriate standard of 
care renders its conclusions clearly wrong. The judgment 
should be reversed and the case remanded with directions to 
enter judgment in favor of Nichols on the issue of liability and 
proceed to trial on the issues of proximate cause and damages. 
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SIEVERS, MUES, and INBoDY, Judges. 


Mugs, Judge. 
INTRODUCTION 

Plaintiff, John A. Hoelck, a farm laborer, was allegedly 
injured when gases from bags which had contained an insecti- 
cide, Dyfonate 20-G, exploded and his clothing caught on fire. 
Hoelck filed a negligence and strict liability action against his 
employer and against the manufacturer of the insecticide, ICI 
Americas, Inc., now called ZENECA (hereafter ZENECA). The 
trial court granted ZENECA’s first summary judgment motion, 
finding that the Federal Insecticide, Fungicide, and Rodenticide 
Act (FIFRA), 7 U.S.C. §§ 136 to 136y (1988), preempted the 
bulk of Hoelck’s claim. A sole remaining allegation of negli- 
gence was dismissed on ZENECA’s second motion for sum- 
mary judgment. Hoelck appeals. The employer is not part of 
this appeal. 


BACKGROUND 
According to Hoelck’s operative petition, on June 16, 1989, 
Hoelck’s employer instructed him to burn some empty paper 
and plastic bags in which Dyfonate 20-G, a granular insecticide 
manufactured by ZENECA, had been sold. The label on the 
bags informed users that the insecticide was considered non- 
combustible and that once the bags were emptied they could be 
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disposed of by burning. The label warned users to stay out of 
the smoke because toxic materials could be given off. Hoelck 
ignited several Dyfonate 20-G bags in a barrel, and as the bags 
started to burn, gases from the bags exploded, igniting his cloth- 
ing and causing severe burns. 

Hoelck filed a lawsuit against his employer and ZENECA. In 
paragraph VIII of his amended petition, Hoelck alleged that 
ZENECA was negligent as follows: 

A. In misbranding by stating that Dyfonate 20-G is 
“considered noncombustible” when it is highly com- 
bustible under the conditions likely to occur during use by 
consumers. 

B. In recommending that the empty bags be destroyed by 
burning when it knew, or should have known, that gases 
given off when Dyfonate 20-G is heated are highly 

‘combustible. 

C. By failing to investigate and determine if Dyfonate 
20-G bags could be safely burned as stated by [ZENECA] 
and as directed by [Hoelck’s employer]. 

D. In marketing a combustible insecticide when other 
reasonable alternatives were available to it. 

E. In packaging flammable chemicals in paper bags for 
sale to consumers. 

F. By failing to warn [Hoelck] that the residue in 
Dyfonate 20-G bags might be dangerously combustible. 

G. In failing to adequately warn of risks involved in 
buring Dyfonate 20-G bags. 

In paragraph IX, Hoelck further alleged: 

Dyfonate 20-G, as manufactured and packaged by 
[ZENECA] was defective and unreasonably dangerous to 
users or consumers because: 

A. it is combustible material packaged in a flammable 
package; 

B. of defective and misleading labeling and misbrand- 
ing of the container; 

C. [ZENECA] failed to warn of the danger inherent in 
burming any amount of Dyfonate 20-G. 

ZENECA’s answer alleged by way of defense that, inter-alia, 
Hoelck’s petition failed to state a cause of action because 
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Dyfonate 20G is a pesticide regulated by the United States 
Government under the terms of [FIFRA], which act sets 
forth the only labeling requirements applicable to 
Dyfonate 20G and preempts, by virtue of 7 U.S.C. § 136v, 
any state laws or actions brought under state law based 
upon allegations of improper labeling and/or a failure to 
warn users of risks associated with use of Dyfonate 20G. 

Prior to trial, ZENECA filed a motion for partial summary 
judgment. The motion is not included in our records, but pre- 
sumably ZENECA alleged that all but one of Hoelck’s claims 
were preempted by FIFRA. The trial court granted ZENECA’s 
motion for partial summary judgment, stating that all of 
Hoelck’s allegations of both negligence and strict liability, 
except those stated in paragraph VIII(D) of his petition, were 
barred because they were preempted by FIFRA. 

ZENECA subsequently filed a second motion for summary 
judgment on the remaining allegation. The trial court granted 
ZENECA’s motion, finding that there were no genuine issues of 
material fact and that ZENECA was entitled to judgment as a 
matter of law. Hoelck timely appeals. 


ASSIGNMENTS OF ERROR 
Hoelck alleges the trial court erred (1) in receiving and con- 
sidering the affidavit of Andrew Davidson, a ZENECA 
employee; (2) in finding that FIFRA preempted Hoelck’s 
claims; and (3) in granting ZENECA’s second motion for sum- 
mary judgment. 


STANDARD OF REVIEW 

In reviewing a summary judgment, an appellate court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Marrs v. 
Keelan, 254 Neb. 723, 578 N.W.2d 442 (1998); Syracuse Rur. 
Fire Dist. v. Pletan, 254 Neb. 393, 577 N.W.2d 527 (1998). 

Summary judgment is proper when the pleadings, deposi- 
tions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
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law. Marrs v. Keelan, supra; Houghton v. Big Red Keno, 254 
Neb. 81, 574 N.W.2d 494 (1998). 

Regarding questions of law, an appellate court is obligated to 
reach conclusions independent of those reached by the trial 
court. First Nat. Bank v. Daggett, 242 Neb. 734, 497 N.W.2d 
358 (1993). 


FIRST MOTION FOR SUMMARY JUDGMENT 
FIFRA Generally. 

The evidence is clear that Dyfonate 20-G is a pesticide. 
Congress originally adopted FIFRA in 1947 as a pesticide 
labeling statute. Wright v. Dow Chemical U.S.A., 845 F. Supp. 
503 (M.D. Tenn. 1993). Under FIFRA, no pesticide may be sold 
or distributed unless it has been registered with the 
Environmental Protection Agency (EPA). 7 U.S.C. § 136a(a). 

Since its initial passage in 1947, FIFRA has undergone 
several significant transformations, each reflecting dissat- 
isfaction with existing mechanisms for limiting potential 
health risks posed by chemical pesticides. See Burke v. 
Dow Chemical, 797 F.Supp. 1128 (E.D.N.Y.1992). In its 
current form, FIFRA requires that EPA rely on manufac- 
turers for information about the safety of their products. 7 
U.S.C. § 136a(c). However, much of the information 
known to the manufacturer is withheld from the public; 
indeed, “[t]he production of data to support a pesticide 
registration is controlled by the registrant, and this data 
may be withheld from public scrutiny as a trade secret.” 
Burke, 797 F.Supp. at 1134 (quoting Tybe A. Brett & Jane 
E.R. Potter, Risks to Human Health Associated with 
Exposure to Pesticides at the Time of Application and the 
Role of the Courts, 1 Vill.Envtl.L.J. 355, 363 (1990)). 

Unless alerted by the manufacturer to dangers or the 
need for special restrictions in the use of the product, it is 
unlikely that EPA will assume the burden of deciding 
whether a product should not be sold to the public. Jd. at 
1135. Although no insecticide may be sold in the United 
States unless registered with EPA, it is the applicants for 
registration who are responsible for submitting perform- 
ance data and draft product labels to EPA. 7 U.S.C. 
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§ 136a([c]). The degree of specificity that must be submit- 
ted depends on the nature of the pesticide and its intended 
use. See 40 C.ER. § 158.100-158.740. 

Higgins v. Monsanto Co., 862 F. Supp. 751, 755 (N.D.NLY. 

1994). 
Although FIFRA does provide for individuals with stand- 
ing to petition EPA to cancel or suspend registrations and 
also to seek judicial review of EPA decisions under 7 
U.S.C. § 136n(a), because consumers will not ordinarily 
bring such petitions absent a catastrophe or voluntary 
action by the manufacturer, EPA oversight will not be 
nearly as protective of persons exposed to pesticides as 
state tort law. 

862 F. Supp. at 756. 


FIFRA Preemption. 

“In deciding whether federal law preempts state law, courts 
must ‘start with the assumption that the historic police powers 
of the States were not to be superseded by the Federal Act 
unless that is the clear and manifest purpose of Congress.’” 
Wright v. Dow Chemical U.S.A., 845 F. Supp. at 508 (quoting 
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 67 S. Ct. 1146, 
91 L. Ed. 1447 (1947)). “When Congress provides a preemption 
clause, the presumption against preemption mandates courts to 
read such a clause narrowly.” Id. 

In pertinent part, 7 U.S.C. § 136v, the preemptive provision 
of FIFRA, provides: 

(a) In general 

A State may regulate the sale or use of any federally 
registered pesticide or device in the State, but only if and 
to the extent the regulation does not permit any sale or use 
prohibited by [FIFRA]. 
(b) Uniformity 

Such State shall not impose or continue in effect any 
requirements for labeling or packaging in addition to or 
different from those required under [FIFRA]. 

[1] In Ackles v. Luttrell, 252 Neb. 273, 561 N.W.2d 573 
(1997), a case decided after the district court decision here, the 
Nebraska Supreme Court had the opportunity to address the 
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preemptive effect of § 136v. In that case, the plaintiff was deliv- 
ering the mail when he was exposed to an insecticide which was 
being sprayed by a crop duster on an adjacent cornfield. Upon 
being exposed, the plaintiff experienced nausea, shaking, diar- 
rhea, and vomiting. The plaintiff subsequently experienced 
other physical ailments and was declared disabled from his job 
as a postal carrier. 

The plaintiff sued the manufacturer of the pesticide, the 
defendant, alleging, inter alia, that the defendant had failed to 
warm or convey appropriate information regarding the insecti- 
cide to persons who were applying the insecticide. It was undis- 
puted that the label involved had been approved by the EPA. 
The trial court determined that the plaintiff’s claims were pre- 
empted by § 136v(b) and granted the defendant’s motion for 
summary judgment. On appeal, the plaintiff argued that his 
claim should not be preempted, because § 136v(b) did not 
explicitly state that FIFRA preempts common-law causes of 
action concerning pesticide labeling. The Nebraska Supreme 
Court disagreed, stating: 

If {the plaintiff’s] labeling-based cause of action against 
[the defendant] were allowed to proceed and be success- 
ful, {the defendant] would be stuck between the proverbial 
rock and hard place in that it would be required to use the 
label approved by the EPA, yet pay damages because a 
jury determined that such label was insufficient. This 
result would obviously run contrary to the intentions of 
Congress in passing FIFRA, namely, that labeling infor- 
mation will be regulated solely by the federal government. 
Ackles v. Luttrell, 252 Neb. at 283, 561 N.W.2d at 579. See, 
also, Welchert v. American Cyanamid, Inc., 59 F.3d 69 (8th Cir. 
1995); Worm v. American Cyanamid Co., 5 F.3d 744, 748 (4th 
Cir. 1993) (stating that “[b]ecause the language on the label was 
determined by the EPA to comply with the federal standards, to 
argue that the warnings on the label are inadequate is to seek to 
hold the label to a standard different from the federal one’); 
Wright v. Dow Chemical U.S.A., 845 F. Supp. 503 (M.D. Tenn. 
1993) (holding once label has been approved by EPA, manufac- 
turer has fulfilled its duty to warn). 
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With these principles in mind, we turn to the allegations 
made in the present case to determine whether Hoelck’s claims 
are preempted by FIFRA. 


Failure-to-Warn, Inadequate-Labeling, and Packaging Claims. 

Paragraphs VIII(B), (F), and (G) and IX(B) and (C) of 
Hoelck’s operative petition expressly or by necessary implica- 
tion challenge the warnings given on the label used by 
ZENECA and, under the reasoning of Ackles, supra, are clearly 
preempted by FIFRA if the label was approved by the EPA. 

Paragraphs VIII(E) and IX(A) of Hoelck’s petition essen- 
tially allege that ZENECA was, respectively, negligent and 
strictly liable for selling a combustible material in a flammable 
package. In other words, Hoelck alleges that the packages were 
negligently designed or were defective and unreasonably dan- 
gerous because of their design. 

Regarding the packaging-based claim, the U.S. District 
Court has held: 

In contrast to the detailed statutory and regulatory 
regime concerning labeling and registration, the provisions 
for packaging are much less so. FIFRA provides only that 

“(c)... The Administrator, after notice and opportunity 
for hearing, is authorized— 


“(3) to establish standards . . . with respect to the pack- 
age, container, or wrapping in which a pesticide or device 
is enclosed for use or consumption, in order to protect 
children and adults from serious injury or illness resulting 
from accidental ingestion or contact with pesticides or 
devices regulated by [FIFRA] as well as to accomplish the 
other purposes of [FIFRA.]” 

[7 U.S.C.] § 136w(c)(3). To the best of the court’s 
knowledge, the only EPA packaging regulation concerns 
child-resistant packaging. 40 C.ER. § 152.152 (1993). 

Roberson v. E.I. DuPont de Nemours & Co., 863 F. Supp. 929, 
931 (W.D. Ark. 1994). “Certainly, nothing in the text of § 136v 
indicates that court’s [sic] should distinguish between FIFRA’s 
pre-emptive effect on inadequate labeling claims and its pre- 
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emptive effect on inadequate packaging claims, although it is 
troublesome to pre-empt state law causes of action in an almost 
entirely unregulated field.” 863 F. Supp. at 932. 

[2] We agree that it is troubling to preempt state law causes 
of action in an almost entirely unregulated field; however, 
Congress has delegated the authority to control the design of 
pesticide containers to the EPA. See, e.g., 7 U.S.C. § 136q(e). 
In Ackles v. Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997), the 
Nebraska Supreme Court did not address the issue of whether 
packaging-based claims were preempted; however, its reason- 
ing provides guidance. In discussing whether the plaintiff’s 
labeling-based cause of action was preempted, the Nebraska 
Supreme Court observed that if the plaintiff were to be success- 
ful, the defendant “would be stuck between the proverbial rock 
and hard place in that [the defendant] would be required to use 
the label approved by the EPA, yet pay damages because a jury 
determined that such label was not sufficient.” Ackles v. Luttrell, 
252 Neb. at 283, 561 N.W.2d at 579. This same rationale 
applies to packaging-based claims. Allowing Hoelck’s packag- 
ing-based claims to go forward would place ZENECA in the 
position of using EPA-approved packaging yet being liable 
because the packaging was deficient. We conclude that 
Hoelck’s packaging-based claims are preempted by FIFRA if 
the packaging has EPA approval. See, also, Hawkins v. Leslie's 
Poolmart, 965 F. Supp. 566 (D.N.J. 1997); Allstate Ins. Co. v. 
Pooltime Products, Inc., 846 F. Supp. 499 (E.D. La. 1994). 
Contra Lyall y. Leslie's Poolmart, 984 F. Supp. 587 (E.D. Mich. 
1997) (citing Medtronic, Inc. v. Lohr, 518 U.S. 470, 116 S. Ct. 
2240, 135 L. Ed. 2d 700 (1996), and holding that negligent 
design and manufacturing claims relating to container were not 
preempted, because they did not conflict with statutory or reg- 
ulatory guidelines, since only area of packaging for which EPA 
had established standards was child-resistant packaging). 


EPA Approval. 

Hoelck argues that the trial court prematurely granted sum- 
mary judgment on these claims, because at this point, there is 
no competent evidence that the labels and packages were 
approved by the EPA. 
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ZENECA submitted no proof that the packages used in 1988 
and 1989 were approved by the EPA. In support of its con- 
tention that the EPA had approved the labels, ZENECA submit- 
ted the affidavit of Davidson, a regulatory product manager for 
ZENECA. Davidson averred that he had been regulatory prod- 
uct manager for 5 years, that in his position he was “responsi- 
ble for regulation and compliance with all formulations of 
Dyfonate,” that he had “work[ed] on EPA related matters for 19 
years,” and that “[t]he labels on all packages of Dyfonate 20-G 
and Dyfonate 20-IIG which were sold or offered for sale during 
calendar years 1988 and 1989 were approved by the [EPA] in 
accordance with FIFRA.” 

At the hearing on the motion for summary judgment, Hoelck 
objected to the admission of the affidavit, arguing that it failed 
to establish that Davidson had any personal knowledge as to the 
facts set forth in the affidavit, it was not the best evidence, and 
it was hearsay. 

Neb. Rev. Stat. § 25-1334 (Reissue 1995) in pertinent part 
provides: 

Supporting and opposing affidavits shall be made on 
personal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached thereto 
or served therewith. 

ZENECA contends: 

This is not a situation where an affiant is testifying as to 
his or her “belief” or “opinion,” nor did this involve expert 
testimony by a lay witness. [Davidson’s] competency to 
testify under oath as to the EPA registration and approval 
of the Dyfonate in question is well established by the fact 
that he had been the Regulatory Product Manager at 
[ZENECA] in charge of regulatory compliance for that 
very insecticide. Mr. Davidson would have been in a posi- 
tion to know whether the Dyfonate was submitted for reg- 
istration under FIFRA or not. Cf. Kosowski v. City 
Betterment Corp., 197 Neb. 402, 249 N.W.2d 481, 483 
(1977)(the “administrative manager” in charge of defend- 
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ant’s books and records was competent to testify in an affi- 
davit under Neb. Rev. Stat. § 27-801 R.R.S. 1943 about 
those matters, and they were not hearsay). 

Brief for appellee at 15. 

Davidson’s affidavit mentions no documentation from the 
EPA evidencing its approval of the Dyfonate label. Davidson 
does not expressly aver that he had personally inspected 
ZENECA’s EPA approval documents regarding the labels being 
used in the relevant time periods, and his start of employment 
postdated those time periods. At most, there is an implication 
from his affidavit that he is “in charge” of such records, as 
ZENECA’s argument suggests. The EPA approval records 
themselves were not separately offered into evidence, nor were 
they attached to the affidavit. Business records are hearsay and 
therefore are inadmissible in court unless they meet the require- 
ments of one of the exceptions to the hearsay rule. Misle v. 
Misle, 247 Neb. 592, 529 N.W.2d 54 (1995). See, also, Neb. 
Rev. Stat. § 27-801(3) (Reissue 1995). Absent those records in 
evidence, Davidson’s testimony regarding what the EPA said in 
such documents is clearly hearsay. 

Neb. Rev. Stat. § 27-803(5) (Reissue 1995) provides an 
exception to the hearsay rule for business records kept in the 
ordinary course of business. In pertinent part, § 27-803(5) pro- 
vides that the following are not excluded by the hearsay rule: 

A memorandum, report, record, or data compilation, in 
any form, of acts, events, or conditions, other than opin- 
ions or diagnoses, made at or near the time of such acts, 
events or conditions, in the course of a regularly con- 
ducted activity, if it was the regular course of such activity 
to make such memorandum, report, record, or data compi- 
lation at the time of such act, event, or condition, or within 
a reasonable time thereafter, as shown by the testimony of 
the custodian or other qualified witness .... 

The party seeking admission of a business record under this 
exception to the hearsay rule bears the burden of establishing 
the components of the following three-part test: First, the pro- 
ponent must establish that the activity recorded is of a type that 
regularly occurs in the course of the business’ day-to-day activ- 
ities. Second, the proponent must establish that the record was 
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made as part of a regular business practice at or near the time of 
the event recorded. Finally, the proponent must authenticate the 
record by a custodian or other qualified witness. Misle v. Misle, 
supra. Davidson’s affidavit does not address any of these three 
requirements and accordingly does not set forth facts sufficient 
to establish the admissibility of the EPA approval records, if 
offered, and does not affirmatively show that Davidson is com- 
petent to testify to the EPA approval as stated therein. See 
§ 25-1334. 

Even had Davidson’s affidavit contained the foundational 
predicates to admit ZENECA’s EPA approval records as busi- 
ness records under § 27-803(5), we believe it was objectionable 
as proof of such approval for yet another reason. Hoelck’s 
objection to Davidson’s testimony was also based on the best 
evidence rule, that is, that his testimony was not the best evi- 
dence to establish that the EPA had approved the ZENECA 
label. See Neb. Rev. Stat. § 27-1002 (Reissue 1995). 

In Equitable Life v. Starr, 241 Neb. 609, 615, 489 
N.W.2d 857, 862 (1992), the Supreme Court stated that 
the best evidence rule might more properly be called the 
rule for “ ‘production of an original writing or document.” 
The court noted that in other jurisdictions, in the absence of 
a satisfactory explanation for nonproduction of an original 
document, the original-document rule bars admission of 
secondary evidence to prove the contents of the document. 

State v. Ward, 1 Neb. App. 558, 565, 510 N.W.2d 320, 325 
(1993). 

Neb. Rev. Stat. § 27-1004 (Reissue 1995) provides that sec- 
ondary evidence is admissible to show the contents of a docu- 
ment if the original is unavailable for reasons beyond the con- 

‘trol of the proponent of the document. Davidson’s affidavit 
gives no indication that the EPA approval documents are, for 
some reason, unavailable to ZENECA, and ZENECA does not 
so contend. 

[3] For the reasons set forth above, we find that the trial court 
erred in admitting the affidavit of Davidson to the extent that it 
was offered as proof that the EPA had approved the label in 
issue. ZENECA did not submit any other evidence to support its 
contention that the label in question had been approved by the 
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EPA. Accordingly, we find that it was error for the trial court to 
grant ZENECA’s first motion for summary judgment, because 
approval by the EPA is a factual predicate to the success of the 
entirety of ZENECA’s motion. 

While we must reverse the grant of ZENECA’s first motion 
for summary judgment because its success was premised on 
competent evidence of the EPA’s approval, for the sake of com- 
pleteness we believe it is necessary to briefly address Hoelck’s 
misbranding and negligent-testing claims. 


Misbranding. 
[T]he preemption statute at issue, § 136v(b), does not ref- 
erence state requirements relating to pesticides them- 
selves, only to “labeling and packaging” requirements. . . . 
[T]his court is guided by the Supreme Court’s admonition 
in Cipollone [v. Liggett Group, Inc., 505 U.S. 504, 112 S. 
Ct. 2608, 120 L. Ed. 2d 407 (1992),] that where Congress 
enacts a provision defining the preemptive reach of a 
statute, “‘matters beyond that reach are not preempted.” 
505 U.S. at 517, 112 S. Ct. at 2618. This court also is 
mindful that the Supreme Court has expressly ruled that 
through the enactment of FIFRA, Congress has not “occu- 
pied the field” to the exclusion of the States and FIFRA 
preemption is narrowly limited by § 136v. Wisconsin 
Public Intervenor v. Mortier, 501 U.S. 597, 607-14, 111 S. 
Ct. 2476, 2482-87, 115 L. Ed. 2d 532 (1991). 

Tyall v. Leslie's Poolmart, 984 F. Supp. 587, 595 (E.D. Mich. 

1997). 

In Hoelck’s first claim of negligence, paragraph VIII(A), he 
alleges that ZENECA was negligent “[i]n misbranding by 
stating that Dyfonate 20-G is ‘considered noncombustible’ 
when it is highly combustible under the conditions likely to 
occur during use by consumers.” The district court’s order 
swept this allegation into its finding of preemption along with 
the labeling- and packaging-based claims. 

ZENECA argues that “the claim of misbranding is the same 
as a claim that the label was inadequate.” Brief for appellee at 
27, ZENECA’s argument is not unreasonable. However, in 
actions not involving extraordinary remedies, general pleadings 
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are to be liberally construed in favor of the pleader. Torrison v. 
Overman, 250 Neb. 164, 549 N.W.2d 124 (1996). We believe 
that Hoelck’s allegation of “misbranding,” liberally construed, 
could also be viewed as implicating ZENECA’s failure to 
disclose to the EPA the known combustible effects of Dyfonate 
20-G. 

[4] Certainly, combustibility is an inherent characteristic of a 
product and presumably an element of the disclosure process. 
To the extent that Hoelck’s claim of “misbranding” is, in sub- 
stance, based upon ZENECA’s failure to disclose relevant infor- 
mation to the EPA, it is not preempted. See, Worm v. American 
Cyanamid Co., 5 F.3d 744 (4th Cir. 1993) (holding state tort 
liability for failure to comply with federal standard not pre- 
empted); Roberson v. E.I. DuPont de Nemours & Co., 863 F. 
Supp. 929, 933 (W.D. Ark. 1994) (“[iJf it turns out that material 
information was withheld from the EPA, then inadequate pack- 
aging or labeling claims based on those facts will not interfere 
with an EPA determination. [Such decision] will aid the EPA in 
guarding the integrity of the registration process by giving pes- 
ticide manufacturers an incentive to place all relevant facts 
before the EPA”); Higgins v. Monsanto Co., 862 F. Supp. 751 
(N.D.N.Y. 1994) (holding inadequate-labeling and failure-to- 
warm claims are preempted by FIFRA but plaintiff’s claims 
based upon failure to disclose information to EPA are not pre- 
empted). See, also, National Bank of Commerce v. Kimberly- 
Clark Corp., 38 F.3d 988 (8th Cir. 1994) (citing with approval 
reasoning of Worm v. American Cyanamid Co., supra). Contra 
Papas v. Upjohn Co., 985 F.2d 516, 519 (11th Cir. 1993) (hold- 
ing “it is for the EPA Administrator, not a jury, to determine 
whether labelling and packaging information is incomplete or 
inaccurate’). 

Based upon the foregoing, to the extent Hoelck’s claim found 
in paragraph VIII(A) intended to state an action for failing to 
disclose information to the EPA, it is not preempted by FIFRA. 
However, if it is labeling based, as discussed in Ackles v. 
Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997), it is preempted. 
Proper pleading requires a petition to state in logical and legal 
form the facts which constitute the cause of action, define the 
issues to which the defendant must respond at trial, and inform 
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the court of the real matter in dispute. McCurry v. School Dist. 
of Valley, 242 Neb. 504, 496 N.W.2d 433 (1993). In its current 
form, the petition does not sufficiently apprise ZENECA or the 
court as to what Hoelck’s “misbranding” claim is based upon. 
However, ZENECA has not challenged the sufficiency of the 
pleadings. Therefore, on remand Hoelck shall be granted an 
opportunity to amend his petition to state a cause of action. See 
Ackles v. Luttrell, supra. 


Negligent Testing. 

[5] In Hoelck’s final claim, found to be preempted, he 
alleged that ZENECA failed to investigate whether the 
Dyfonate 20-G bags could be burned safely. ZENECA contends 
that this claim is preempted because “at its core [it] is a failure- 
to-warn claim which questions the adequacy of the disposal 
statements ‘by [ZENECA]’ on the label.” Brief for appellee at 
29. Nearly every court that has had the opportunity to address 
this issue has determined that claims based upon negligent test- 
ing are not preempted. See, Higgins v. Monsanto Co., supra 
(holding claims for negligent testing, manufacturing, and for- 
mulating are not preempted by FIFRA); Wright v. Dow 
Chemical U.S.A., 845 F. Supp. 503 (M.D. Tenn. 1993) (FIFRA 
does not preempt state law regarding nonlabeling claims for 
defective design and failure to properly test and study); 
DerGazarian v. Dow Chemical Co., 836 F. Supp. 1429 (W.D. 
Ark. 1993) (FIFRA does not preempt claims for failure to use 
ordinary care in formulation, inspection, and testing); Williams 
v. State, 640 So. 2d 365 (La. App. 1994). 

We find that Hoelck’s claim, to the extent it is based upon 
ZENECA’s negligent testing of its product, is not preempted by 
FIFRA, even assuming EPA approval of the Dyfonate label. 


SECOND MOTION FOR 

SUMMARY JUDGMENT 
At the hearing on the second motion for summary judgment, 
ZENECA argued that Hoelck’s final negligence claim, VITI(D), 
that ZENECA was negligent “in marketing a combustible insec- 
ticide when other reasonable alternatives were available to it,” 
should be dismissed because Hoelck did not present any evi- 
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dence that reasonable alternatives were available. Although the 
trial court did not amplify its reasoning in concluding that there 
were no genuine issues of material fact as to this allegation, 
Hoelck argues that the court apparently dismissed his claim 
because he failed to present evidence of reasonable alternatives’ 
being available. Citing Rahmig v. Mosley Machinery Co., 226 
Neb. 423, 412 N.W.2d 56 (1987), Hoelck contends that Nebraska 
no longer requires proof of the availability of an alternative 
design for a claimant to recover under this kind of claim and 
thus that the district court erred in granting summary judgment 
on this issue. Hoelck’s argument is partially correct. In Rahmig, 
the Nebraska Supreme Court held that proof of alternative 
design is no longer necessary to recover under a claim of defec- 
tive design. See, also, Kudlacek v. Fiat S.p.A., 244 Neb. 822, 509 
N.W.2d 603 (1994). 

One of the difficulties with addressing the grant of summary 
judgment as to this allegation of negligence is that it is far from 
clear exactly what it is based on. Hoelck has cited no authority, 
nor can we imagine any, for the proposition that “marketing a 
combustible” substance, be it an insecticide or some other prod- 
uct, is negligence per se. In apparent recognition of this fact, 
Hoelck added the phrase, “when other reasonable alternatives 
were available.” 

Perhaps Hoelck was attempting to allege a “defective-design 
claim” as was involved in Rahmig and Kudlacek. If so, he did 
not do so, and we must review the grant of a summary judgment 
on the pleadings presented, not on what a party on appeal con- 
tends he or she intended. 

[6] Hoelck pleaded that ZENECA was negligent “in market- 
ing a combustible insecticide when other reasonable alterna- 
tives were available to it.” He now alleges the trial court com- 
mitted error in requiring him to prove what he pleaded. A party 
cannot complain of error which the party has invited the court 
to commit. Gustafson v. Burlington Northern RR. Co., 252 Neb. 
226, 561 N.W.2d 212 (1997); Hoover v. Burlington Northern 
RR. Co., 251 Neb. 689, 559 N.W.2d 729 (1997). It is well set- 
tled that the primary purpose of the summary judgment statute 
is to pierce sham pleadings and to dispose of those cases where 
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there is no genuine claim or defense. Ashby v. First Data 
Resources, 242 Neb. 529, 497 N.W.2d 330 (1993). 

In an interrogatory, ZENECA requested that Hoelck “set 
forth in the [sic] detail the factual basis for the allegation . . . 
that [ZENECA] was negligent in ‘marketing a combustible 
insecticide when other reasonable alternatives were available to 
it, including in your answer a specific statement of what ‘other 
reasonable alternatives’ are referred to in that allegation.” 

Hoelck responded: 

The factual basis for the allegation in the Amended 
Petition is that [Hoelck’s] experts have proven that the 
insecticide marketed by [ZENECA] is in fact combustible. 
[Hoelck] does not purport to have the scientific resources 
necessary to develop a safer product and does not intend 
to attempt to prove specifically how a noncombustible 
insecticide should be manufactured. 

At the hearing on the motion for summary judgment, counsel 
for Hoelck informed the court that this allegation of negligence 
“d[idn’t] merit trial.” 

[7] Summary judgment is proper when the pleadings, depo- 
sitions, admissions, stipulations, and affidavits in the record dis- 
close that there is no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Marrs v. Keelan, 254 Neb. 723, 578 N.W.2d 442 (1998). 
The record before us establishes that there is no factual basis for 
this allegation of negligence. Accordingly, the district court did 
not err in granting ZENECA’s motion for summary judgment on 
this issue. 


CONCLUSION 

Ackles v. Luttrell, 252 Neb. 273, 561 N.W.2d 573 (1997), 
conclusively establishes that FIFRA preempts all labeling- 
based claims. Based on the rationale of Ackles, claims based on 
the defective design of packaging are presumably also pre- 
empted. But a precursor to successfully invoking the preemp- 
tion for any such claims is a showing that the relevant label and 
package were approved by the EPA. In the present case, 
ZENECA failed to adduce competent evidence of such approval 
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and it was error for the trial court to grant ZENECA’s first 
motion for summary judgment based on the preemption doc- 
trine, and that order is reversed. The trial court did not err in 
granting ZENECA’s second motion for summary judgment, and 
that order is affirmed. We remand this cause to the trial court. 


AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. 
MICHAEL MEEHAN, APPELLANT. 
565 N.W. 2d 459 


Filed September 15, 1998. No. A-97-361. 


1. Criminal Law: Entrapment: Words and Phrases. Entrapment is the governmen- 
tal inducement of one to commit a crime not contemplated by the individual, in order 
to prosecute that individual for the commission of the criminal offense. 

2. Criminal Law: Entrapment. Entrapment occurs when the criminal intent or design 
originates with govemmental officials who implant in the mind of an innocent per- 
son the disposition to commit a criminal offense and who induce criminal conduct in 
order to prosecute the criminal offense induced. 

3. Criminal Law: Entrapment: Intent. Under the “origin of intent” test to determine 
whether a defendant was entrapped, the defendant was entrapped if (1) the govern- 
ment induced the defendant to commit the offense charged and (2) the defendant's 
predisposition to commit the criminal act was such that the defendant was not other- 
wise ready and willing to commit the offense on any propitious opportunity. 

4. __:___: ___. The ultimate focus of the “origin of intent’ test to determine 
whether a defendant was entrapped is whether the defendant was predisposed to com- 
mit the crime. 

5. Entrapment: Evidence: Proof. Entrapment is an affirmative defense, and thus 
the burden of going forward with evidence of governmental inducement is on the 
defendant. 

6. __:___: ____. Once a defendant satisfies his or her burden of producing suffi- 
cient evidence to raise an entrapment defense, the ultimate burden of proof is on the 
State to prove beyond a reasonable doubt that the defendant was not entrapped. 

7. Entrapment: Intent: Controlled Substances. Under the “origin of intent” test to 
determine whether a defendant was entrapped, ready access to illicit drugs is a legit- 
imate factor to consider on the question of predisposition to deal in such substances. 

8. Entrapment: Intent: Evidence. A familiarity with and demonstrable orientation to 
a relevant illicit activity constitutes relevant evidence of prédisposition under the 
“origin of intent” test to determine whether a defendant was entrapped. 

9. Perjury. To be guilty of subornation of perjury, an individual must persuade, pro- 
cure, or subom another person to commit perjury. 
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10. Perjury: Words and Phrases. Perjury is a false statement made under oath in an 
Official proceeding. 

11. Statutes. Statutory language is to be given its plain and ordinary meaning. 

12. Testimony: Words and Phrases. The official proceedings specified in Neb. Rev. 
Stat. § 28-916.01(7) (Reissue 1995) are proceedings heard before any legislative, 
judicial, administrative, or other governmental agency or before an official autho- 
rized to take evidence under oath in connection with any such proceeding. 

13. Sentences: Evidence. A sentencing court has broad discretion in the source and type 
of evidence that it may use in determining the kind and extent of punishment to be 
imposed within the limits fixed by statute. 

14. : ____.. A sentencing court in noncapital cases may consider a defendant’s non- 


adjudicated misconduct in determining an appropriate sentence. 
15. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court. 


Appeal from the District Court for York County: JOHN C. 
WHITEHEAD and MICHAEL OwENS, Judges. Affirmed as modified. 


Richard K. Watts, of Mills, Watts & Nicolas, for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


MILLER-LERMAN, Chief Judge, and IRWIN and SIEVERS, Judges. 


MILLER-LERMAN, Chief Judge. 

The State sought and was granted a rehearing before this court 
following the filing of our opinion found at State v. Meehan, 6 
Neb. App. 616, 576 N.W.2d 483 (1998). Upon rehearing, the 
opinion found in that previous filing is withdrawn and super- 
seded in its entirety by this opinion. The reversal of Michael 
Meehan’s conviction for subornation of perjury found in that pre- 
vious filing is expressly overruled by this opinion, and we hereby 
affirm all of the charges of which Meehan was convicted in the 
district court, including the charge of subornation of perjury. 

Following a bench trial, Michael Meehan appeals from his 
convictions and sentences imposed by the district court for York 
County. For the reasons recited below, we affirm Meehan’s con- 
victions in their entirety, and modify and affirm the sentences 
imposed upon him. 


PROCEDURAL BACKGROUND 
On June 5, 1996, Meehan was charged by information with 
the following: count I, delivery of a controlled substance, in 
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violation of Neb. Rev. Stat. § 28-416 (Reissue 1995), a Class III 
felony; count II, conspiracy to deliver a controlled substance, in 
violation of Neb. Rev. Stat. § 28-202 (Reissue 1995) and 
§ 28-416, a Class III felony; count HI, bribery of a witness, in 
violation of Neb. Rev. Stat. § 28-918 (Reissue 1995), a Class IV 
felony; count IV, tampering with a witness, in violation of Neb. 
Rev. Stat. § 28-919 (Reissue 1995), a Class IV felony; count V, 
subornation of perjury, in violation of Neb. Rev. Stat. § 28-915 
(Reissue 1995), a Class I felony; and count VI, theft by decep- 
tion in an amount of more than $200 but less than $500, in vio- 
lation of Neb. Rev. Stat. § 28-512 (Reissue 1995), a Class I mis- 
demeanor. Meehan pled not guilty to the charges. 

On August 21, 1996, Meehan moved for an order electing 
separate trials on the various counts. Ultimately, two bench tri- 
als were had in this case: one trial, held September 11 and 12, 
1996, on counts I and II; and a separate trial, held on February 
5 and 6, 1997, on counts HI through V. Meehan was convicted 
of counts I, III, IV, and V and appeals his convictions and sen- 
tences therefrom. Counts II and VI were dismissed and are not 
the subject of this appeal. 


FACTUAL BACKGROUND 
Delivery of Controlled Substance. 

Carla Schreiber has been employed as a narcotics officer 
with the Nebraska State Patrol since July 1994, working with 
various undercover operations in rural areas in Nebraska. Prior 
to meeting Meehan, Schreiber had received information from 
local law enforcement officers regarding Meehan’s involvement 
with drugs. Schreiber testified that she first met Meehan on 
October 18, 1994, when she went to Meehan’s residence in 
Waco, Nebraska, with a confidential informant, Terry Edmunds, 
to purchase methamphetamine. No sale of methamphetamine 
took place at this time. 

Schreiber next met with Meehan at his residence on October 
24, 1994, and asked him about the possibility of “finding me 
some stuff.” Schreiber testified that Meehan asked her if, when 
she talked about “stuff;’ she was referring to crank. When 
Schreiber stated that that was correct, Meehan indicated that he 
was “supposed to get an eight ball but only got two grams. That 
he also thought he had a quarter coming.” Schreiber explained 
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that an “eight ball” was an eighth of an ounce of metham- 
phetamine and stated that a “quarter” was a “quarter gram of 
methamphetamine.” Schreiber stated that these were terms 
commonly referred to by persons involved in drug trafficking. 
Schreiber did not obtain drugs from Meehan at this time. 

Schreiber again met with Meehan at his residence on 
November 4, 1994, at which time Meehan told Schreiber that he 
thought he could get her something. Schreiber could not recall 
who first brought up the subject of drugs at this meeting. 

On the evening of November 9, 1994, Schreiber stopped by 
Meehan’s residence but discovered that he was not home. 
Because Schreiber was aware that Meehan frequented a local 
bar known as Hunter’s Lounge, she went there to see if she 
might find Meehan. Meehan eventually arrived at the lounge 
and approached Schreiber, who was at the bar. Schreiber testi- 
fied that during their conversation, Meehan stated that he had 
gotten a quarter the previous night and then spoke of also get- 
ting an eight ball, of which there were a few grams left. Meehan 
also told Schreiber that he might be receiving metham- 
phetamine later that evening from some people in York, 
Nebraska. Schreiber testified that they discussed fronting 
money for narcotics and talked about a “residence [sic]” in 
McCool Junction, Nebraska, being a supplier of cocaine. 
Schreiber said that Meehan spoke of being uncomfortable deal- 
ing with anyone that he had not known for 10 years, a statement 
which Schreiber described as having been made during a con- 
versation about delivering methamphetamine to her or to other 
individuals. She testified that Meehan asked about going 
through Edmunds if Meehan felt uncomfortable about deliver- 
ing to Schreiber. Schreiber said that the two conversed for about 
2 hours, during which time she brought up the subject of 
Meehan’s obtaining methamphetamine once or twice. Schreiber 
acknowledged that she told Meehan that she was working on 
her house and needed “motivation.” Schreiber stated that 
Meehan may have brought up the subject of obtaining the drug 
numerous times during their conversation. 

Later that evening, after the two had left the lounge, 
Schreiber arrived at Meehan’s home. Schreiber testified that 
Meehan opened the door and said, “I got two lines together, I 
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scraped some bags,” and indicated that Schreiber should follow 
him up the stairs. Schreiber explained that “two lines” referred 
to two lines of methamphetamine and that “scraped some bags” 
meant that Meehan had scraped the residue from a bag that had 
contained methamphetamine in the past. Schreiber stated that 
there were two lines of an off-white powdery substance on a 
granite-type block located upstairs in Meehan’s house. Meehan 
suggested that Schreiber “snort” one line, and then he left to 
find some paper in which Schreiber could take home the other 
line. Schreiber testified that when Meehan left the room, she 
brushed one line onto the floor and that after Meehan returned 
with some paper, she brushed the other line into it, folded it up, 
and placed it in her pocket. Eventually, this substance was sent 
to the Nebraska State Patrol Criminalistic Laboratory and was 
determined to be methamphetamine. Schreiber testified that a 
number of people smoked marijuana at Meehan’s house on the 
night she obtained the methamphetamine. 

At trial, Meehan moved to dismiss count I, asserting the 
defense of entrapment. The trial court overruled Meehan’s motion. 


Subornation of Perjury. 

On June 23, 1995, Dan Klimek and Dan Bartling, drug inves- 
tigators with the Nebraska State Patrol, went to Meehan’s house 
in Waco to serve a search warrant. Meehan was home at the 
time, as was Lee Smith, who was staying with Meehan. Smith 
was arrested after the officers found a white, powdery substance 
in a container in her purse. In a desk located in a bedroom, offi- 
cers found, among other things, a spoon with a white powdery 
substance on it and two boxes of plastic baggies. Meehan and 
Smith were both arrested for and charged with possession of a 
controlled substance. It later became a subject of dispute as to 
whether the powdery substance on the spoon, later determined 
to be methamphetamine, belonged to Meehan or to Smith. 

Schreiber testified that she spoke with Meehan on October 19, 
1995. She stated that the impression she received from her con- 
versation with Meehan was that Meehan’s then-lawyer and 
Smith’s lawyer had come up with a scheme whereby, with 
Meehan’s cooperation, they would attempt to get evidence 
related to Smith suppressed and, in turn, Smith would testify at 
Meehan’s trial that all of the drugs in Meehan’s house were hers. 
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Gary Harre testified that Smith came to live with him after 
she posted bond following her arrest at Meehan’s home. Harre 
stated that Meehan told Harre that Meehan wanted to speak 
with Smith about her taking responsibility for all of the drugs 
found at Meehan’s residence. 

Smith testified that she was jailed for approximately 30 days 
following her arrest before she was released on bail. She said 
that she stayed with Harre for several weeks and was then rear- 
rested for violation of her bond. Smith testified that Meehan 
visited her while she was in jail and that he attempted to per- 
suade her to say that all the drugs were hers. Smith testified that 
before she returned to jail, she visited with Meehan’s lawyer, 
who explained to her that if the evidence in her case was sup- 
pressed, the charges against her would be dropped, and that if 
she later testified in Meehan’s trial that the drugs were hers, no 
further charges could be brought against her, because double 
jeopardy would have attached. 

Smith testified that on October 18, 1995, her court-appointed 
attorney visited her in jail and told her that Meehan’s attorney 
was also at the jail with a court reporter. According to Smith, 
her lawyer told her that Meehan’s lawyer had guaranteed that if 
she made a statement that the drugs were hers, she would be 
bonded out of jail within the hour. Smith’s statement, made 
before a court reporter/general notary public, is part of the 
record in this case. The unsigned statement is 32 pages long. It 
is in the form of questions posed by the lawyers for Meehan and 
answered by Smith. There is no case caption on the statement. 
However, reference to both the criminal cases against Smith and 
Meehan is made in the statement. In the statement, Smith swore 
to tell the truth. In the statement, Smith stated, inter alia, that 
the methamphetamine found on the spoon in Meehan’s house 
was hers. 

Smith testified at trial that she was released from jail about 
one-half hour after giving her statement to Meehan’s lawyer. 
She further testified that her statement that all the metham- 
phetamine was hers was not true but that she had said it to get 
out of jail. Smith stated that in February 1996, she disclosed the 
scheme to Charles Campbell, the York County Attorney, during 
a meeting she had with Campbell regarding another case: 
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Meehan’s mother, Charlene Meehan, testified that she did 
not know Smith but that Meehan’s lawyer told Charlene and her 
husband that they should post a $2,000 bond for Smith. 
Charlene said that the lawyer told her and her husband that he 
planned to take a swom statement from Smith the following 
day. Charlene testified that the lawyer told them he would call 
them when he had the statement and that he, in fact, did so. 
Charlene stated that on the lawyer’s advice, they arranged for a 
third individual to actually post the bond with their money 
because the lawyer said that “it would look better this way.” 

At the time of trial, Meehan was represented by a different 
lawyer from the lawyer to whom reference is made above. 
Meehan’s first lawyer, who was allegedly involved in the pur- 
ported scheme, testified at Meehan’s trial that there was no con- 
nection between the posting of Smith’s bond and her statement 
given shortly beforehand. This lawyer denied being part of a plan 
to influence Smith’s testimony by posting or arranging her bond. 

Also testifying at Meehan’s trial was the lawyer who 
defended Smith at the suppression hearing in the separate case 
against her. This lawyer testified that he could not recall meet- 
ing with Smith at the jail shortly before she gave her statement. 
However, he acknowledged that his signature appeared on the 
jail log of visitors for that day, and he testified he was present 
when Smith’s statement was taken. The lawyer admitted that he 
knew that Meehan’s lawyer wanted to obtain Smith’s statement 
before a court reporter and that he knew that the statement to be 
made by Smith would be very damaging to her. Smith’s lawyer 
denied telling Smith that Meehan’s lawyer said that she would 
be bonded out of jail that day if she made the statement. 

The trial court found Meehan guilty of counts III through V. 
In connection with these findings, the court stated, in part, that 
it was convinced that there was a scheme or plan pertaining to 
Smith’s testimony and that while the court was convinced that 
Meehan did not devise the plan, he was a willing and active par- 
ticipant in it. 


Sentencing. 
The presentence investigation report contained a synopsis of 
a statement given to the Lincoln Police Department by Bob 
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Radar, an acquaintance of Meehan’s. At the sentencing hearing, 
Meehan objected to that part of the report being included in the 
presentence investigation report because he was not familiar 
with anyone named in the report, because the report was not the 
basis for any charge ever filed, and because he had not had the 
opportunity to confront Radar. 

Meehan was sentenced as follows: on count I, not less than 2 
nor more than 4 years’ imprisonment; on count III, not less than 
4 nor more than 5 years’ imprisonment; on count IV, not less 
than 4 nor more than 5 years’ imprisonment; on count V, not 
less than 6 nor more than 8 years’ imprisonment. The sentences 
imposed in counts III, IV, and V are to be served concurrently 
with one another but consecutively to the sentence in count I. 
Meehan appeals. 


ASSIGNMENTS OF ERROR 

Meehan claims that the trial court (1) erred in failing to find 
as a matter of law that the State failed to prove beyond a rea- 
sonable doubt that Meehan was predisposed to violate the law 
before the government induced him to do so; (2) erred in failing 
to find as a matter of law that the State failed to prove beyond a 
reasonable doubt that Meehan persuaded, procured, or suborned 
another person to make a false statement under oath or equiva- 
lent affirmation in an official proceeding; (3) abused its discre- 
tion in refusing to strike Radar’s interview from Meehan’s pre- 
sentence investigation report and in considering the interview in 
connection with his sentencing; and (4) abused its discretion by 
imposing excessive sentences. 


STANDARD OF REVIEW 
On questions of law, an appellate court has an obligation to 
reach independent conclusions irrespective of the decision 
made by the court below. State v. Vidales, 6 Neb. App. 163, 571 
N.W.2d 117 (1997). 


ANALYSIS 
Entrapment. 
With regard to count I, delivery of a controlled substance, 
Meehan argues that the trial court erred in not finding that he 
was entrapped by the government to break the law. Meehan 
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asserts that there was no evidence presented by Schreiber or 
Edmunds that Meehan had a predisposition to deliver illegal 
drugs prior to Meehan’s first contact with Schreiber and 
Edmunds on October 18, 1994. 

[1,2] In Nebraska jurisprudence, entrapment is “ ‘the govern- 
mental inducement of one to commit a crime not contemplated 
by the individual, in order to prosecute that individual for the 
commission of the criminal offense.’” State v. Connely, 243 
Neb. 319, 330, 499 N.W.2d 65, 73 (1993), quoting State v. 
Stahl, 240 Neb. 501, 482 N.W.2d 829 (1992). Entrapment 
occurs when the criminal intent or design originates with gov- 
ernmental officials who implant in the mind of an innocent per- 
son the disposition to commit a criminal offense and who 
induce criminal conduct in order to prosecute the criminal 
offense induced. State v. Connely, supra. 

[3,4] Nebraska has adopted the “origin of intent” test to 
determine whether a defendant was entrapped. Under this test, 
the defendant was entrapped if (1) the government induced the 
defendant to commit the offense charged and (2) the defend- 
ant’s predisposition to commit the criminal act was such that the 
defendant was not otherwise ready and willing to commit the 
offense on any propitious opportunity. State v. Connely, supra; 
State v. Stahl, supra. The ultimate focus of the “origin of intent” 
test is whether the defendant was predisposed to commit the 
crime. State v. Connely, supra; State v. Stahl, supra. 

[5,6] Entrapment is an affirmative defense, and thus the bur- 
den of going forward with evidence of governmental induce- 
ment is on the defendant. State v. Connely, supra; State v. Stahl, 
supra. Once a defendant satisfies his or her burden of produc- 
ing sufficient evidence to raise an entrapment defense, the ulti- 
mate burden of proof is on the State to prove beyond a reason- 
able doubt that the defendant was not entrapped. State v. 
Connely, supra; State v. Stahl, supra. 

In the present case, Meehan argues that in the course of 
Schreiber’s contacts with him on October 18 and 24 and 
November 4, 1994, there is no evidence that Meehan expressed 
a willingness to deliver drugs to Schreiber or to Edmunds, and 
he notes that in fact, no drugs were delivered in the course of 
those contacts. On November 9, Schreiber searched for 
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Meehan, located him, and asked him one or two times whether 
he could obtain methamphetamine for her, Meehan asserts that 
he provided an extremely small amount of methamphetamine to 
Schreiber only after her repeated attempts to obtain the drug 
from him. 

[7,8] The Nebraska Supreme Court has, on several occasions, 
considered what type of evidence is relevant to demonstrate the 
predisposition of the defendant to commit a crime. That court 
has noted that a defendant’s readiness and willingness to enter 
into the illegal transaction when asked to may be used to show 
predisposition. State v. Parks, 212 Neb. 635, 324 N.W.2d 673 
(1982). The court has further noted that “ ‘ready access to illicit 
drugs is a legitimate factor . . . to consider on the question of 
predisposition.’ ” State v. Connely, 243 Neb. at 332, 499 N.W.2d 
at 74. “‘[A] familiarity with and demonstrable orientation to the 
relevant activity also constitutes relevant evidence of predispo- 
sition.’” Id. In Connely, the defendant’s knowledge of drug sale 
practices and command of the vernacular for the particular drug 
deal involved was also considered evidence of predisposition. 

In the instant case, each of the above factors noted in Parks 
and Connely was present. There is evidence in the record that 
Meehan was ready and willing to enter into a drug transaction. 
He repeatedly assured Schreiber that he could obtain metham- 
phetamiine for her. Meehan spoke of drug contacts he had in 
York and of his knowledge of drug activity in the area, and he 
stated at one point that he had expected to get an eight ball but 
only got 2 grams. Schreiber observed people smoking mari- 
juana at Meehan’s house. 

Meehan was clearly familiar with the traffic in metham- 
phetamine and demonstrated familiarity with the drug sale prac- 
tices and prices of the drug in the community. Meehan spoke in 
the vernacular of the drug trade. Based, inter alia, on the fore- 
going, there was adequate evidence upon which the district 
court could conclude that Meehan was predisposed to commit 
the crime for which he was charged and was not entrapped. 
Meehan’s assignment of error is without merit. 


Subornation of Perjury. 
Meehan asserts that under the statutory language of § 28- 915, 
he did not commit the offense of subornation of perjury. 
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Mechan’s argument is that (1) because the statement given by 
Smith to Meehan’s attorney on October 18, 1995, was not made 
in an official proceeding, it was not perjury and, therefore, 
Meehan did not suborn perjury and (2) because Smith retracted 
the false statement, it was not perjury and, therefore, Meehan 
did not suborn perjury. 

Section 28-915, pertaining to perjury and subornation of per- 
jury, provides: 

(1) A person is guilty of perjury, a Class II felony, if in 
any official proceeding he or she makes a false statement 
under oath or equivalent affirmation, or swears or affirms 
the truth of a statement previously made, when the state- 
ment is material and he or she does not believe it to be true. 

(2) A person is guilty of subornation of perjury, a Class 
III felony, if he or she persuades, procures, or suborns any 
other person to commit perjury. 


(5) No person shall be guilty of an offense under this 
section if he or she retracted the falsification in the course 
of the proceeding in which it was made before it became 
manifest that the falsification was or would be exposed 
and before the falsification substantially affected the 
proceeding. 

As to Meehan’s argument that Smith’s retraction precludes 
his conviction for subornation of perjury, such argument fails 
under the statute by giving meaning to both § 28-915(1) and (5). 
Smith’s statement was perjurious under § 28-915(1), but she 
was spared prosecution under § 28-915(5). 

Neb. Rev. Stat. § 28-916.01(7) (Reissue 1995) defines an 
“official proceeding” as “a proceeding heard or which may be 
heard before any legislative, judicial, administrative, or other 
governmental agency or official authorized to take evidence 
under oath, including any referee, hearing examiner, commis- 
sioner, notary, or other person taking testimony or deposition in 
connection with any such proceeding.” 

The record shows without dispute that Smith’s sworn state- 
ment was made at the York County jail in the presence of her 
attorney, Meehan’s attorney, and the court reporter/general 
notary public. No representative of the State attended or was 
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notified that such a meeting was to take place. Although the 
statement itself does not bear a case caption, reference is made 
in the statement, inter alia, to the criminal case against Meehan. 
Following receipt of all the evidence, the trial court found that 
Smith’s statement was made in “an official proceeding” as that 
term is used in §§ 28-915 and 28-916.01(7). Specifically, the 
trial court found that Meehan was an active participant in the 
plan to obtain the false statement of Smith for use in Meehan’s 
pending criminal case. Where such finding is supported by the 
record as in the instant case, we will not substitute findings of 
fact for those of the trial court. State v. Pierce, 248 Neb. 536, 
537 N.W.2d 323 (1995). 

(9,10] To be guilty of subornation of perjury, an individual 
must persuade, procure, or suborn another person to commit 
perjury. § 28-915(2). Perjury is a false statement made under 
oath in an official proceeding. § 28-915(1). An “official pro- 
ceeding” is “a proceeding . . . heard before any legislative, judi- 
cial, administrative, or other governmental agency or official 
authorized to take evidence under oath . . . in connection with 
any such proceeding.” § 28-916.01(7). 

{11] Under a plain reading of the foregoing statutes taken 
together, it is clear that for a statement to amount to perjury it 
must be false, made under oath, and made before any legisla- 
tive, judicial, administrative, or other governmental agency or 
made before an official authorized to take evidence under oath 
“in connection with any such proceeding” as specified in 
§ 28-916.01(7). Statutory language is to be given its plain and 
ordinary meaning. State v. Brown, 5 Neb. App. 889, 567 N.W.2d 
307 (1997). 

{12] The proceedings specified in § 28-916.01(7) are listed 
as proceedings “heard before any legislative, judicial, adminis- 
trative, or other governmental agency” or before an “official 
authorized to take evidence under oath . . . in connection with 
any such proceeding.” The statement given by Smith was not 
made before any legislative, judicial, administrative, or other 
governmental agency. However, the statement given by Smith at 
the jail was sworn to before an individual authorized to take evi- 
dence under oath, and it was made in connection with a judicial 
proceeding, i.e., the pending criminal case filed against 
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Meehan. The trial court found the statement to be false, a find- 
ing amply supported by the record. 

We note that a number of state statutes have liberalized, or 
even eliminated, the requirement that the false material sworn 
statement must be made in an official proceeding to amount to 
perjury. See, e.g., Gargan v. State, 805 P.2d 998, 999 (Alaska 
App. 1991) (referring to Alaska statutes “AS 11.56.200(a) and 
11.31.110(a)”), cert. denied 501 U.S. 1209, 111 S. Ct. 2808, 
115 L. Ed. 2d 981. However, in Nebraska, the official proceed- 
ing requirement for perjury remains the law in § 28-915(1). 

It has been held, and we agree, that the “official proceeding” 
requirement must be affirmatively proved as an element of per- 
jury. It has been stated: 

This construction of the statute [regarding official pro- 
ceedings] is consistent with the realization that notaries 
public not only swear persons in connection with official 
proceedings but also notarize many sworn statements— 
affidavits, agreements, and the like—which are frequently 
not related to a pending legislative, judicial, administra- 
tive, or other government agency proceeding. 
Nessmith v. State, 472 So. 2d 1248, 1253 (Fla. App. 1985). The 
Florida court continued: “‘[A] proceeding is not made official 
by the formality with which it is conducted; instead, its offi- 
ciality depends on its purpose and the authority from which it 
derives.’” (Emphasis in original.) Jd. at 1254. 

A review of the record in the instant case shows that the pur- 
pose for which Smith gave her statement was to state falsely 
under oath that all of the controlled substances found at 
Meehan’s: house were hers and that such statement was to be 
used in connection with the criminal proceedings pending 
against Meehan. A review of cases from other jurisdictions 
shows that where a false sworn statement is made for use in a 
pending judicial proceeding, it will be considered to have been 
given “in connection with” an official proceeding and, there- 
fore, be considered perjurious. See, e.g., State v. Jacobson, 74 
Wash. App. 715, 876 P.2d 916 (1994) (holding that affidavit 
containing false statement was made in official proceeding 
where affiant knew it would be used in pending litigation); Jn re 
Drapp, No. 93-L-069, 1994 WL 102237 at *5 (Ohio App. Mar. 


652 7 NEBRASKA APPELLATE REPORTS 


4, 1994) (unpublished appellate opinion holding that false affi- 
davit made to support new trial motion, although made in 
peripheral proceeding, was created “‘in connection with’” 
ongoing judicial proceeding); People v. Chaussee, 847 P.2d 156 
(Colo. App. 1992), modified 880 P.2d 749 (Colo. 1994) (hold- 
ing that false interrogatory answers were made in official pro- 
ceeding where case upon which interrogatories were based was 
pending). Where there is no pending case, false statements 
under oath are not necessarily deemed perjurious. See, e.g., 
Commonwealth v. Dawson, 399 Mass. 465, 467, 504 N.E.2d 
1056, 1058 (1987) (false sworn statements given during police 
investigation were not given in “ ‘proceeding in a course of jus- 
tice’”); State v. Adkins, 553 So. 2d 294 (Fla. App. 1989) (hold- 
ing in trafficking in stolen vehicles case that notarized state- 
ment prepared to obtain certificate of title for motor vehicle was 
not made in official proceeding and, therefore, not perjury); 
Nessmith v. State, supra (holding that where no claim for wage 
loss benefit had been filed in workers’ compensation case at 
time sworn statement made in deposition, statement not made in 
official proceeding); Schramm y. State, 374 So. 2d 1043 (Fla. 
App. 1979) (holding that interrogation conducted by police at 
police station not conducted in official proceeding). 

In the instant case, there was ample evidence to establish that 
the statement given by Smith was false, was material, and was 
intended to be used in connection with the criminal case pend- 
ing against Meehan. Meehan’s role in procuring the statement is 
supported by the record, as the trial court found. 

Although the meeting which took place at the jail was not an 
official proceeding, the false statement made by Smith was 
made in connection with the criminal proceeding pending 
against Meehan, as the trial court found. Notwithstanding her 
recantation, Smith’s statement was properly construed as per- 
jury under § 28-915(1), and Meehan, in turn, suborned perjury. 
Accordingly, we affirm Meehan’s conviction and sentence on 
count V, subornation of perjury. 


Radar’s Statement and Meehan’s Sentences. 
[13,14] Meehan objects to the inclusion of a statement by 
Radar, an acquaintance of Meehan’s, in Meehan’s presentence 
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investigation report. The report generally dealt with Radar’s 
contact with Meehan prior to the instant case. A sentencing 
court has broad discretion in the source and type of evidence 
that it may use in determining the kind and extent of punish- 
ment to be imposed within the limits fixed by statute. State v. 
Schmidt, 5 Neb. App. 653, 562 N.W.2d 859 (1997). It has 
specifically been held that a sentencing court in noncapital 
cases may consider a defendant’s nonadjudicated misconduct in 
determining an appropriate sentence. /d. In any event, the 
record does not reflect that Meehan was prejudiced by the 
inclusion of Radar’s statement. Meehan’s assignment of error 
regarding Radar’s statement is without merit. 

Meehan was convicted of two Class III felonies, counts I and 
V, for which the penalty as to each is a maximum of 20 years’ 
imprisonment, a $25,000 fine, or both, and a minimum of 1 
year’s imprisonment. See Neb. Rev. Stat. § 28-105 (Reissue 
1995). Counts III and IV are Class IV felonies, for which the 
penalty at the time of Meehan’s conviction and sentencing by 
the trial court was a maximum of 5 years’ imprisonment, a 
$10,000 fine, or both, with no minimum punishment. See id. We 
note that § 28-105 was amended by the Legislature in 1997. 
Operative July 1, 1998, Class IV felonies are now punishable by 
a mandatory minimum term of 6 months’ imprisonment; the 
maximum punishment has not been altered. Meehan was sen- 
tenced to 2 to 4 years’ imprisonment on count I. Consecutive to 
count I, Meehan was sentenced to 4 to 5 years’ imprisonment on 
count III, 4 to 5 years’ imprisonment on count IV, and 6 to 8 
years’ imprisonment on count V, to be served concurrently with 
each other. 

[15] The sentences imposed by the trial court were all within 
statutory limits in effect at the time of sentencing. A sentence 
imposed within statutory limits will not be disturbed on appeal 
absent an abuse of discretion by the trial court. State v. Aguirre- 
Rojas, 253 Neb. 477, 571 N.W.2d 70 (1997). 

After Meehan was sentenced, amendments to some Nebraska 
statutes became operative which impact Meehan’s sentences. 
When a criminal or penal statute is amended after the commis- 
sion of a prohibited act but before a final judgment is rendered 
and the effect of the amendment is mitigation of the punish- 
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ment, the terms of the amendatory act control the punishment, 
unless the Legislature has specifically provided otherwise. State 
v. Groff, 247 Neb. 586, 529 N.W.2d SO (1995); State v. 
Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971), cert. denied 
403 U.S. 909, 91 S. Ct. 2217, 29 L. Ed. 2d 686. This rule 
applies when the statutory amendment becomes operative dur- 
ing the pendency of an appeal, because a sentence is not a final 
judgment until the entry of the final mandate of an appellate 
court. Jones v. Clarke, 253 Neb. 161, 568 N.W.2d 897 (1997); 
State v. Schrein, 247 Neb. 256, 526 N.W.2d 420 (1995). 

The amendment to Neb. Rev. Stat. § 29-2204 (Supp. 1997), 
which became operative July 1, 1998, necessitates our modifi- 
cation of Meehan’s sentences for the Class IV felonies. As 
amended, § 29-2204(a)(i) provides, inter alia, that when an 
indeterminate sentence is imposed for a Class IV felony, the 
minimum term of incarceration fixed by the court “shall not be 
... more than one-third of the maximum term .. . .” Meehan 
was convicted of two Class IV felonies, and an indeterminate 
term of 4 to 5 years’ imprisonment was imposed for each sen- 
tence. Following the amended terms of § 29-2204, the mini- 
mum portion of Meehan’s sentence for each of these Class IV 
felonies must be modified so that, in each instance, it does not 
exceed one-third of the maximum term of imprisonment. 
Therefore, we modify the minimum term of each of these Class 
IV felonies, i.e., counts III and IV, to 20 months, which is one- 
third of the 5-year maximum term prescribed by statute and 
imposed by the trial court. 

In sentencing Meehan, the trial judge focused on Meehan’s 
prior criminal record and noted that his course of conduct dealt 
with the use and abuse of drugs and making drugs available to 
other people. Given the extent and history of Meehan’s involve- 
ment as a supplier of controlled substances, not repeated here, 
the trial judge’s comments and reasoning were appropriate. As 
modified, the sentences imposed are within the present statu- 
tory limits, and we find no abuse of discretion. 


CONCLUSION 
We affirm Meehan’s convictions and modify his sentences. 
AFFIRMED AS MODIFIED. 
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KAWASAKI Motors Corp., APPELLANT, V. 
LANCASTER COUNTY BOARD OF EQUALIZATION, APPELLEE. 
584 N.W.2d 63 


Filed September 15, 1998. No. A-97-773. 


1. Taxation: Final Orders: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission is for error on the record of 
the commission. 

peed seein . When reviewing an order of the Nebraska Tax Equalization and 

Review Commission for errors appearing on the record, an appellate court’s inquiry 

is whether the decision conforms to the law, is supported by competent evidence, and 

is neither arbitrary, capricious, nor unreasonable. 

3. Taxation: Valuation: Equity: Evidence: Proof: Appeal and Error. The Nebraska 
Tax Equalization and Review Commission shall hear appeals as in equity and with- 
out a jury and determine anew all questions raised before the county board of equal- 
ization which relate to the liability of the property to assessment, or the amount 
thereof. The commission shall affirm the action taken by the board unless evidence 
is adduced establishing that the action of the board was unreasonable or arbitrary, or 
unless evidence is adduced establishing that the property of the appellant is assessed 
too low. 

4. Taxation: Valuation: Presumptions: Proof: Appeal and Error. There is a pre- 
sumption that a board of equalization has faithfully performed its official duties in 
making an assessment and has acted upon sufficient competent evidence to justify its 
action. That presumption remains until there is competent evidence to the contrary 
presented, and the presumption disappears when there is competent evidence on 
appeal to the contrary. From that point forward, the reasonableness of the valuation 
fixed by the board of equalization becomes one of fact based upon all the evidence 
presented. The burden of showing such valuation to be unreasonable rests upon the 
apy on ape nom the action of the board. 

5. tw: ___: ___: ____. In rebutting the presumption that a board of equal- 
ization has performed its official duties faithfully and competently, the burden of per- 
suasion imposed on the complaining taxpayer is not met by showing a mere differ- 
ence of opinion unless it is established by clear and convincing evidence that the 
valuation placed upon his or her property when compared with valuations placed on 
other similar property is grossly excessive and is the result of a systematic exercise 
of intentional will or failure of plain duty, and not mere errors of judgment. 

6. Taxation: Valuation: Appeal and Error. The Nebraska Tax Equalization and 
Review Commission should determine the reasonableness of a valuation fixed by a 
board of equalization, which becomes a question of fact for the commission. 


Appeal from the Nebraska Tax saree and Review 
Commission. Affirmed. 


Edward E. Embree II, of Neill, Scott, Terrill & Embree, 
L.L.C., for appellant. 
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Gary E. Lacey, Lancaster County Attorney, and Michael E. 
Thew for appellee. 


HANNON, SIEVERS, and MUuES, Judges. 


HANNON, Judge. 

Kawasaki Motors Corp. (Kawasaki) appeals the order of the 
Nebraska Tax Equalization and Review Commission (Commis- 
sion) which upheld the valuation by the Lancaster County 
Board of Equalization (Board), for property tax purposes, of 
$13,916,455 for Kawasaki’s manufacturing plant. The Commis- 
sion found the evidence did not show the Board’s action to be 
arbitrary and capricious and affirmed the Board’s decision. We 
find the evidence shows the Board’s action was arbitrary 
because the property was valued on the basis of a previous 
agreement, but since the Commission also effectively found the 
evidence showed the value set by the Board was not unreason- 
able, we affirm the order of the Commission. 


BACKGROUND 

The Kawasaki facility is a large manufacturing plant located 
just northwest of the city of Lincoln in Lancaster County, 
Nebraska. The plant has between 910,000 and 924,395 square 
feet and is located on approximately 100 acres of land. The 
plant consists of three large industrial buildings which are con- 
nected, several smaller buildings which are also connected, and 
several freestanding industrial buildings. 

Kawasaki appealed to the Commission after the Board 
adopted the assessor’s value of $13,916,455. Kawasaki’s reason 
for appealing was that “[mJarket value indication via the income 
approach and market data approach supports a value below the 
assessed value.” Kawasaki requested a valuation of $8,475,000. 

The hearing before the Commission was held on March 18, 
1997. Kawasaki called Bernie Shaner, a licensed appraiser, to 
testify in support of his formal appraisal. The Board called 
Robin Hendricksen, also a licensed appraiser, to testify in sup- 
port of his summary report, and John Layman, whose testimony 
was not received. The Commission received four exhibits, but 
we will describe and summarize only those facts relevant to this 
appeal. 


KAWASAKI MOTORS v. LANCASTER CTY. BD. OF EQUAL. 657 
Cite as 7 Neb. App. 655 


Exhibit 1, offered by Kawasaki, is a real estate appraisal pre- 
pared by Shaner. In the appraisal, dated March 12, 1997, Shaner 
opines that the market value of the Kawasaki plant as of January 
1, 1996, was $8,200,000. The appraisal is a multipage docu- 
ment containing photographs of the property and a separate sec- 
tion describing and analyzing the area, the site, the improve- 
ments, and the highest and best use of the property. In the 
appraisal, Shaner used only the sales comparison approach in 
analyzing the property. Shaner opined that neither a completed 
cost approach nor an income approach would be proper to use 
in this case. In his sales comparison approach, Shaner used 
price per square foot of gross building area as a “common 
denominator.” Shaner compared the Kawasaki plant with 
“{slales of large industrial properties located throughout the 
midwest region.” 

Exhibit 2 is the “complete transcript of the records of the 
{Board} with respect to the protest and complaint of 
(Kawasaki].” Exclusive of notices, formal protests, et cetera, the 
exhibit contains the referee’s report and the record of the 
Board’s July 22 and 23, 1996, hearings at which the Board 
approved the referee’s report. 

The referee’s report is a formal document prepared on a form 
and contains no information relevant to the value of the 
Kawasaki property except that in the section entitled “Action 
Taken by the Referee,” boxes are checked which indicate that 
after inspecting the property, the referee agreed with the data, 
valuation premise, and final value estimated by the assessor’s 
office and the referee determined that the data or information 
supplied by the owner was not conclusive and that therefore, no 
valuation change was recommended. The report contains a 
“Summary of Final Recommendations,” in which the recom- 
mended total property value is $13,916,455 ($13,064,630 for 
improvements and $851,825 for land). The report is signed by 
Wayne Kubert as both referee and coordinator and dated July 
15, 1996. 

Exhibit 2 also contains the “Lancaster County Board of 
Equalization 1996 Rules and Procedures for Property Valuation 
Protests” and Kawasaki’s “Property Valuation Protest.” 
Kawasaki’s protest states it was filed because “[t]he current 
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assessment is in excess of the market value. Comparable build- 
ings in the region support a value below the one placed on this 
account.” 

Part of exhibit 2 is a three-page computer printout entitled 
“Lancaster County Commercial and Industrial Valuation,” 
which contains rather cryptic information on the income 
approach, without explanation, and on the second page states, 
“Final Value for Parcel = $13,916,455 (Special Value).” Several 
computer printout sheets which must be intended to support the 
assessor’s value follow the valuation. (No explanation of this 
cryptic information is provided by the exhibit or through testi- 
mony.) The printout also contains a narrative beginning 
September 7, 1992, which states some of the relevant charac- 
teristics of the property. Most significantly, this narrative con- 
tains information about the settlement of the dispute over the 
assessed value of the property for 1994 and 1995. The record 
relates that the dispute was settled in 1995 with a price per 
square foot value of $15.01, and with additional increases, that 
settlement was the basis of the assessor’s value for 1996. 

The computer printout continues for several pages and 
includes diagrams, descriptions of building dimensions, and 
other skeletal information and ends by showing a value of 
$13,916,455. Neither the document nor later testimony explains 
the significance of this information, and we thus find the infor- 
mation worthless. We note that the Commission also does not 
refer to such information in its analysis. 

Exhibit 3 is Hendricksen’s “limited scope summary report” 
of the Kawasaki plant. This report contains a cost approach 
summary and lists the total value of the plant at $16,700,000, 
adjusted for depreciation. The report also contains a compara- 
ble sales analysis, in which Hendricksen listed the comparables 
in terms of price per square foot. This report contains the usual 
information which is compiled and utilized to support an 
appraiser’s opinion as contained in the report. The contents of 
the report were largely testified to by Hendricksen and there- 
fore, will not be summarized here. 

Shaner testified at the hearing before the Commission. He 
has been an appraiser since 1972, holds “the MAI designation 
from the appraisal institute” and is a certified appraiser in 
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Nebraska, Kansas, and Missouri. Shaner teaches appraisal 
courses and appraises all property except agricultural property. 
Shaner testified to explain and support his opinion and his 
appraisal which is contained in exhibit 1. The evidence shows 
Shaner is qualified as an appraiser and that his opinion is ade- 
quately supported. Under our standard of review, regardless of 
the outcome of this case, this court does not consider the ade- 
quacy of Shaner’s testimony on value or compare it with the 
evidence that might be in opposition thereto. At most, we 
decide the adequacy of the evidence to support the value given 
to the facility by the Board and the Commission’s action. For 
this reason, we are not summarizing Shaner’s testimony or his 
opinion on value. We observe only that Shaner’s appraisal is 
lower than the amount accepted by the Commission and of 
course could support any decision which might adopt it. 

The Board called Hendricksen to testify. Since the adequacy 
of his testimony to support the Commission’s decision is criti- 
cal to the outcome of this appeal, we shall summarize it in con- 
siderable detail. Hendricksen testified that he is a licensed 
appraiser and has been the chief administrative deputy assessor 
for the Lancaster County assessor’s office for the past 6 years. 
Kawasaki stipulated to his qualifications. Hendricksen was 
involved in the negotiation with Kawasaki which resulted in the 
value that was placed on the facility for 1994 and 1995. 
Hendricksen testified the 1996 value was based on the $15-per- 
square-foot value established for 1994 and 1995 by negotiation, 
with additional value for the new additions. 

Hendricksen’s report is “a summarial cost approach.” 
Hendricksen testified that if he were going to do a complete 
cost approach, he would itemize each characteristic of the 
building individually; show the square footage of the area and 
square footage of site preparation; and actually go through, item 
by item, and allocate cost for each. Instead, Hendricksen pre- 
pared exhibit 3, which is a summary to see if the value estab- 
lished by the Board was reasonable. Hendricksen claims the 
correct square footage is 924,395. Hendricksen testified that he 
reconstructed the improvements using a replacement cost from 
the Marshall and Swift valuation service (M & S), and that he 
first computed the cost per square foot for vertical costs and 
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then “reduced that to a horizontal cost so I could apply it as a 
flat per square foot number in my recosting.” Hendricksen used 
the M & S cost figures for an average quality building, but he 
testified his inspection showed the Kawasaki facility is in “aver- 
age to good condition and like new.” Hendricksen arrived at an 
average cost new per square foot of $25.09 and a total repro- 
duction cost new of $26,964,914 for the facility. 

To establish a percentage of physical depreciation, 
Hendricksen divided the building into areas according to the 
year of construction. Of the 924,000 square feet in the building, 
241,000 feet were built since 1991. The percentage was based 
upon a life expectancy of 50 years, which he obtained from M & 
S. Since his inspection did not disclose a noticeable difference 
by annual increments, Hendricksen rounded the age up to the 
nearest 5-year increment and arrived at a reproduction cost new, 
less depreciation, of $16,031,309. This figure was reduced by 
“apparent or functional and external obsolescences.” He testified 
that the only functional obsolescence he observed was the lack 
of a larger corridor for the movement of raw material from the 
main building to another building. Hendricksen did not find any 
external obsolescence, and he determined, by the use of M & S, 
the cost of curing the functional obsolescence problem to be 
$175,000. Hendricksen subtracted this figure from the reproduc- 
tion cost new to result in a value for the improvements of 
$15,856,309. Adding the land value, Hendricksen arrived at 
$16,700,000 as the value of the facility by the cost approach. 

Hendricksen disagreed with Shaner’s opinion that the cost 
approach was not viable and cited the property assessment 
handbook, which provides that the cost approach is especially 
relevant for special use and industrial facilities. Hendricksen 
agreed that the cost approach would probably “tend to demon- 
strate the value — the upper end of value.” Hendricksen testi- 
fied the market approach was also strong. Hendricksen did not 
establish a value by the cost approach but gathered information 
from around the country regarding the market approach. 
Hendricksen prepared an array of 26 large property sales across 
the country, found a range of sale values from $4.07 to $32 per 
square foot, and opined the buildings in the array were inferior 
to and older than the Kawasaki facility. 
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Hendricksen testified that he did not intend to establish a 
value using the market approach but intended to show that the 
value established by the Board was reasonable. Hendricksen 
pointed to some sales in the array showing a value from $12.28 
to $16.92 per square foot for buildings as large or larger than 
the Kawasaki facility, and this tends to support the Board’s find- 
ing. The overall average of the sales was $14.69 per square foot, 
as compared to the $15 per square foot used by the Board. 

Upon cross-examination, Hendricksen admitted he received 

the information about the sales from persons in the assessment 
and appraisal industry and that he did not verify them or adjust 
them. Hendricksen testified, “I haven’t valued the property. The 
cost approach is included again simply to show that the valua- 
tion that was established by the Board of Equalization was not 
unreasonable. . . . The cost approach indicates that the upper 
limit of value might be $16,700,000.” Hendricksen testified he 
would attempt to complete all three approaches if he were to 
appraise the property. Hendricksen testified that he agreed with 
Shaner that the income approach would be very difficult to sub- 
stantiate for such a large property, that he thought the cost and 
sales approaches were of relative importance on this property, 
that he does not agree with Shaner’s decision to not include the 
cost approach, that he disagreed with Shaner’s opinion that the 
design or quality makes the Kawasaki facility inferior to the 
buildings in the sales array, and that he disputed Shaner’s dia- 
gram of the main plant as showing the plant to be cluttered. 
Hendricksen opined that Shaner’s attribution of a large amount 
of functional obsolescence was unfounded and that there was 
very little that would prevent the property from being converted 
into a distribution warehouse. 
_ Hendricksen testified that the building permits in the asses- 
sor’s office show that Kawasaki has spent $8.5 million dollars 
since 1989 to construct improvements on the property. 
Hendricksen opined that Kawasaki would not make such 
improvements on property that was functionally obsolete. 

Hendricksen admitted that it was not his opinion that the 
value of the plant was $16,700,000. Instead, Hendricksen testi- 
fied that “[t]he cost approach indicate[d] that the upper limit of 
value might be $16,700,000.” 
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The Commission entered a several-page “Findings and 
Orders” (Order), which upheld the Board’s determination of 
$851,855 for land and $13,064,600 for improvements, for a 
total value of $13,916,455. In the Order, the Commission dis- 
cussed and considered the evidence presented. We will set forth 
the contents of the Order more fully when relevant. 


ASSIGNMENTS OF ERROR 

Kawasaki first alleges that the Board’s decision was arbitrary 
and capricious because (1) the Board failed to follow its own 
rules in that the referee and the referee coordinator were the 
same person; (2) no recording of the hearing with the referee 
was made; (3) the referee’s report failed to provide the Board 
with findings and recommendations as required by statute; (4) 
the Board failed to consider all “papers,” findings, and recom- 
mendations of the referee relating to the protest as required by 
statute; and (5) the Board failed to prepare a report containing 
the information required by statute. 

The failure to follow the prescribed procedures is likely to 
result in a preserved record which contains less information to 
support a county board of equalization’s decision at the 
Commission’s hearing, and similarly, upon appeal to this court, 
the record is less likely to be adequate. To that extent, failure to 
follow the full procedure carries its own penalty. However, Neb. 
Rev. Stat. § 77-1511 (Reissue 1996) provides for a de novo 
hearing, and therefore, absent a specific claim of prejudice, 
after a hearing before the Commission the procedural error 
before the Board has no independent effect justifying a reversal 
on that ground alone. Furthermore, Kawasaki did not raise the 
issue before the Commission. More important, for other reasons 
we do decide that the action of the Board was arbitrary and 
capricious, and we need not make that determination twice. The 
first assignment of error therefore need not be discussed. 

Kawasaki alleges that the Commission’s decision failed to 
value the pr@perty as required by § 77-1511 and that the 
Commission erred in not finding that the Board’s decision was 
arbitrary or capricious, as “there was no evidence presented or 
that exists anywhere in the record as to how the [Board] reached 
its decision.” 
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STANDARD OF REVIEW 

[1,2] Our review of a final decision of the Commission is for 
error on the record of the Commission. Neb. Rev. Stat. 
§ 77-5019 (Reissue 1996); Lancaster Cty. Bd. of Equal. v. 
Condev West, Inc., ante p. 319, 581 N.W.2d 452 (1998); J.C. 
Penney Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 
578 N.W.2d 465 (1998). When reviewing an order for errors 
appearing on the record, an appellate court’s inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable. 
Condev West, Inc., supra; J.C. Penney Co., supra. 


ANALYSIS 
Standard of Review. 

As we have done in previous cases, we must discuss and con- 
sider the Commission’s standard of review and the standard of 
review which the Commission used in the trial before it. See, 
Condev West, Inc., supra; J.C. Penney Co., supra. In its order, 
the Commission began its discussion of the standard of review 
with the same “boilerplate” language that was included in and 
commented on by this court in Condev West, Inc., supra, and 
J.C. Penney Co., supra. The Commission then added: 

[T]he Commission must affirm the decision of a county 
board of equalization unless that decision was determined 
by will or caprice or selected at random; or if the board’s 
decision was made in disregard of facts and circumstances 
and without some basis which would lead a reasonable 
person to the same conclusion. 
With this as the standard of review, the Commission concluded 
that “as a matter of law” the action of the Board should be 
affirmed. The Order cited Ponderosa Ridge LLC v. Banner 
County, 250 Neb. 944, 554 N.W.2d 151 (1996), which is a case 
involving water law and a review by a court of an action of a tri- 
bunal exercising legislative authority. We do not think that 
Ponderosa Ridge LLC is good authority for appeals from 
county boards of equalization, because such boards are estab- 
lished under a different statute for a purpose not related to any 
found in water litigation. 

[3] We are concerned that by applying the wrong standard of 

review the Commission has deprived Kawasaki of the hearing to 
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which it was entitled. The statutory basis for the standard of 
review of the Board’s determination is as provided in § 77-1511: 

The [Commission] shall hear appeals . . . as in equity 
and without a jury and determine anew all questions raised 
before the county board of equalization which relate to the 
liability of the property to assessment, or the amount 
thereof. The [Commission] shall affirm the action taken by 
the board unless evidence is adduced establishing that the 
action of the board was unreasonable or arbitrary or unless 
evidence is adduced establishing that the property of the 
appellant is assessed too low. 

See, Condev West, Inc., supra; J.C. Penney Co., supra. 

[4] Before the Commission was established by 1995 Neb. 
Laws, L.B. 490, the district court had the same standard of 
review as § 77-1511 now gives to the Commission. See 
§ 77-1511 (Reissue 1990). Therefore, as noted by this court in 
Condev West, Inc., supra, and J.C. Penney Co., supra, princi- 
ples applicable to district court reviews in equalization matters 
maintain viability even though the Commission has taken over 
the district court’s role. Before the Commission existed, the 
Nebraska Supreme Court announced the rule, as quoted in 
Condev West, Inc., supra, that in determining whether to affirm 
the decision of a county board of equalization, 

“There is a presumption that a board of equalization has 
faithfully performed its official duties in making an 
assessment and has acted upon sufficient competent evi- 
dence to justify its action. That presumption remains ‘until 
there is competent evidence to the contrary presented, and 
the presumption disappears when there is competent evi- 
dence adduced on appeal to the contrary. From that point 
forward, the reasonableness of the valuation fixed by the 
board of equalization becomes one of fact based upon all 
the evidence presented. The burden of showing such valu- 
ation to be unreasonable rests upon the taxpayer on appeal 
from the action of the board.” 

Lancaster Cty. Bd. of Equal. v. Condev West, Inc., ante p. 319, 
329, 581 N.W.2d 452, 459 (1998) (quoting /deal Basic Indus. v. 
Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 437 N.W.2d SOl 
(1989)). 
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[5] In rebutting the aforementioned presumption, 

“the burden of persuasion imposed on the complaining 
taxpayer is not met by showing a mere difference of opin- 
ion unless it is established by clear and convincing evi- 
dence that the valuation placed upon his property when 
compared with valuations placed on other similar property 
is grossly excessive and is the result of a systematic exer- 
cise of intentional will or failure of plain duty, and not 
mere errors of judgment.” 

Id. at 330, 581 N.W.2d at 459-60 (quoting Bumgarner v. County 

of Valley, 208 Neb. 361, 303 N.W.2d 307 (1981)). 

This standard, however, does not tell the Commission that it 
must affirm a board of equalization’s decision unless it was 
determined by will or caprice or selected at random, although it 
is clear that a decision determined by will or caprice or at ran- 
dom would clearly be arbitrary and reversible under the proper 
standard. A board’s decision made in disregard of facts and cir- 
cumstances without some basis which would lead a reasonable 
person to the same conclusion would certainly be arbitrary. 
However, the above-quoted statute and the rules laid down by the 
Supreme Court do not establish such a harsh standard of review. 

In one of its assignments of error, Kawasaki argues that the 
record contains no evidence showing how the Board reached its 
decision. We do not agree with that statement. The record 
shows, both by the county assessor’s file and by Hendricksen’s 
testimony, that the property was not appraised in any manner 
before the appeal to the Commission was initiated by Kawasaki. 
If the computer record of the county assessor’s office contains a 
cryptic appraisal, the Board did not see fit to introduce evidence 
that the appraisal was explained to the Board or to the 
Commission so it could be relied upon in arriving at a value. 
The record clearly shows that the assessor valued the property 
on the basis of an agreement reached between the Board and 
Kawasaki in 1995 that settled litigation for tax years 1994 and 
1995, but increased the valuation to reflect new construction. 
There is no evidence that that settlement was intended to 
include tax years after 1995. In the analysis portion of its order, 
the Commission found the Board’s reliance on the previous 
agreement was wrong and not to be condoned. The Commission 
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noted in its decision that the agreement was given no weight. 
However, the Commission did not find that the Board’s reliance 
upon that agreement made the Board’s action arbitrary and 
capricious, which it clearly was, because at the time of its deci- 
sion, the Board had only the agreement to support its value. 

Because we have determined on the basis of undisputed evi- 
dence that the Board’s method was arbitrary and capricious, it 
naturally follows that the Commission committed error on the 
record when it found otherwise. If the Commission had found 
that the Board had been arbitrary and capricious, the reason- 
ableness of the valuation fixed by the Board would become a 
fact that would need to be determined based on all of the evi- 
dence presented. The Commission’s announced standard of 
review tends to establish that it did not consider the reasonable- 
ness of the fixed value on the basis of all of the evidence. See, 
Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 
437 N.W.2d 501 (1989); J.C. Penney Co. v. Lancaster Cty. Bd. 
of Equal., 6 Neb. App. 838, 578 N.W.2d 465 (1998). However, 
the entire Order, particularly that part under the heading of 
“Analysis,” shows otherwise. 

In its analysis, the Commission considered the evidence pre- 
sented by both Kawasaki and the Board in detail, listed and dis- 
cussed sales relied upon by both appraisers, discussed some 
sales that it felt significant, considered principles and notions of 
arriving at value by appraisement, and cited relevant authority 
on appraisement. Most of its findings were formal and uncon- 
tested facts, but the Commission did find that the comparables 
used by Kawasaki’s expert tended to skew “the resultant esti- 
mate of valuation.” We think the “Analysis” portion of the Order 
is more revealing of the exercise performed and the conclusions 
made than the “Findings of Fact” portion of the Order. 

Based on our study of the Order, we conclude that the Com- 
mission did consider all of the evidence presented and deter- 
mined the reasonableness of the valuation fixed by the Board on 
the basis of all the evidence and that it determined that value to 
be reasonable. 


Must Commission Make Specific Finding of Value? 
[6] The Commission did not make a specific finding as to the 
value of the subject property, and Kawasaki contends that such 
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failure to “independently determine the value of the property in 
question” pursuant to § 77-1511 constitutes reversible error. 
Brief for appellant at 9. We can find no case which considers the 
question. It is true that § 77-1511 provides that the Commission 
shall determine anew all questions raised before the Board. 
However, the above-cited authority holds that the Commission 
should determine the reasonableness of the valuation fixed by 
the Board, which becomes a question of fact for the Commis- 
sion. It seems clear that if the Commission determined the 
Board’s value was reasonable, there is no need for further find- 
ings. The record supports this finding, and we therefore affirm 
the order of the Commission affirming the determination made 


by the Board. 
AFFIRMED. 


STATE OF NEBRASKA ON BEHALF OF CAMDEN J. ELSASSER, 
APPELLEE, V. CHAD R. FOX, APPELLANT. 
584 N.W. 2d 832 


Filed September 22, 1998. No. A-97-021. 


1. Modification of Decree: Visitation: Child Support: Appeal and Error. 
Modification of a dissolution decree, child visitation, and amount of child support are 
matters initially entrusted to the discretion of the trial court, whose decisions are to 
be reviewed on appeal de novo on the record and will be affirmed absent an abuse of 
discretion. 

2. Modification of Decree: Appeal and Error. Although in conducting its de novo 
review of a modification of a decree an appellate court reaches a conclusion inde- 
pendent of the trial court, where credible evidence is in conflict on a material issue 
of fact, the appellate court considers and may give weight to the fact that the trial 
court heard and observed the witnesses and accepted one version of the facts rather 
than another. 

3. Child Support: Rules of the Supreme Court. Paragraph C of the Nebraska Child 
Support Guidelines requires that all orders for child support, including modifications, 
must include a basic income and support calculation worksheet. 

4. ___:___. A court may deviate from the child support guidelines whenever the 
application of the guidelines in an individual case would be unjust or inappropriate. 

5. : . Student loans are an appropriate deviation from the Nebraska Child 


Support Guidelines. 


Appeal from the District Court for Saunders County: ALAN 
G. GLEss, Judge. Affirmed as modified. 
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Loren L. Lindahl, Deputy Saunders County Attorney, for 
appellee. 


MILLER-LERMAN, Chief Judge, and HANNON and Irwin, Judges. 


HANNON, Judge. 

Chad R. Fox appeals from the order of the district court 
increasing his child support obligation for Camden J. Elsasser, 
arguing that the court erred in not deducting the monthly pay- 
ment he is required to make on his student loan from his net 
monthly income in computing his obligation. We find that the 
court did not include a basic income and support calculation 
and wrongly ignored evidence of the income of Camden’s 
mother, Dawn Elsasser. Moreover, we conclude that the court 
erred in failing to allow a deduction for Chad’s monthly student 
loan payments. Accordingly, we affirm as modified. 


FACTUAL BACKGROUND 

The facts are undisputed. On December 29, 1994, the district 
court entered a consent decree establishing that Chad is the 
father of Camden, born January 14, and ordering Chad to pay 
child support to Dawn in the amount of $50 per month, com- 
mencing January |, 1995. The court also ordered Chad to name 
Camden as a beneficiary under any health and medical insur- 
ance policy available to him through his employer and to make 
certain payments in connection with Camden’s birth. 

On May 15, 1996, under Neb. Rev. Stat. § 43-512.12 (Reissue 
1993), the Saunders County Attorney, representing the State of 
Nebraska on behalf of Camden, filed an application to modify 
Chad’s child support obligation and to establish medical insur- 
ance coverage. The application alleged that Chad’s income had 
increased substantially and that Chad may have medical insur- 
ance available through his employer. In his responsive pleading, 
Chad admitted that he was capable of furnishing more support 
and alleged that he had already procured medical insurance and 
had provided Dawn with evidence thereof. In an amended 
pleading, he alleged that he was responsible for student loans in 
the principal amount of approximately $17,000, for which he 
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was obligated to make monthly payments in the amount of 
$178.09. Chad alleged that such loans should be taken into con- 
sideration in computing his child support obligation. 

The trial on the modification issue was held on December 9, 
1996. Dawn testified that although she had previously received 
aid from Aid to Families with Dependent Children, she had 
recently obtained full-time employment, earning $7.10 per hour 
for 40 hours per week. Her testimony gave every indication that 
the job was permanent employment. During Dawn’s direct exam- 
ination, the State’s attorney offered into evidence a photographic 
copy of the first pay stub she received from her new employment, 
showing her gross pay and the amounts withheld for income tax, 
et cetera. Chad’s attorney objected to the exhibit as irrelevant, 
and for reasons we do not understand, the judge sustained the 
objection. At the time of the hearing, Dawn’s wages would have 
translated into a monthly gross income of $1,230. 

Chad testified that he is 24 years of age, that at the time of 
the decree in December 1994 he was a full-time college student, 
and that he graduated therefrom in May 1996. The record 
reflects that Chad attended college with the aid of part-time 
employment, some scholarships, help from his parents, and a 
student loan. In September 1996, he obtained full-time employ- 
ment as a teacher in a public school in a small town, with gross 
pay of $1,974.16 per month. The record also reflects that he had 
supplied Dawn with medical insurance information. 

Chad testified that the student loan was necessary for him to 
obtain the education he attained. Chad testified that the term of 
the loan was 10 years, beginning January 1996. A loan state- 
ment, dated January 8, 1996, reveals that Chad’s principal bal- 
ance was $17,219.02, that his monthly payment was $178.09, 
and that he was current in his payments on that loan. Income tax 
returns from the years 1994 and 1995 show that Chad made sev- 
eral thousand dollars a year in various jobs, some of which 
appear to be related to the education profession and others of 
which are typical of those engaged in by college students. 

The parties did not file or introduce a basic income and sup- 
port calculation, and the court did not follow paragraph C of the 
Nebraska Child Support Guidelines, which requires “[alJll 
orders for child support, including modifications, must include 
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a basic income and support calculation worksheet 1, and if 
used, worksheet 2 or 3.” We find in the transcript an unsigned 
journal entry wherein the court stated that since it sustained the 
objection to Dawn’s evidence of income, it found her income to 
be $0 per month. Further, the court stated: “Under the circum- 
stances of this case, I find it would not be reasonable [or] equi- 
table to allow the deviation for student loan payments requested 
by [Chad].” The journal entry stated that the court adopted the 
“County Attorney’s calculation B as the most appropriate cal- 
culation,” and found that effective September 1, 1996, Chad’s 
child support obligation should be increased to $319 per month. 
The transcript also contains a formal order dated and filed on 
January 6, 1997, modifying the decree. In the order, the court 
found a “substantial change in circumstances” and, without dis- 
closing any findings relative to either party’s gross or net 
income, or allowable deductions, ordered Chad to pay $319 per 
month in child support, commencing September 1, 1996. The 
order also contains the usual directives regarding payment to 
the clerk, delinquent payments, medical insurance, et cetera. 


ASSIGNMENT OF ERROR 
Chad argues that the court erred in computing his child sup- 
port obligation because the court failed to deviate from the child 
support guidelines to account for his student loan. Chad, how- 
ever, admits that there is a change in circumstances justifying an 
increase in support. 


STANDARD OF REVIEW 

[1,2] Modification of a dissolution decree, child visitation, 
and amount of child support are matters initially entrusted to the 
discretion of the trial court, whose decisions are to be reviewed 
on appeal de novo on the record and will be affirmed absent an 
abuse of discretion. Smith-Helstrom v. Yonker, 253 Neb. 189, 
569 N.W.2d 243 (1997). Although in conducting its de novo 
review of such matters an appellate court reaches a conclusion 
independent of the trial court, where credible evidence is in 
conflict on a material issue of fact, the appellate court considers 
and may give weight to the fact that the trial court heard and 
observed the witnesses and accepted one version of the facts 
rather than another. /d. 
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ANALYSIS 

[3] As noted above, the parties did not see fit to file or intro- 
duce any worksheet disclosing their respective gross and net 
monthly incomes or the method of computing Chad’s child sup- 
port obligation under the guidelines. Paragraph C of the 
Nebraska Child Support Guidelines requires that all orders for 
child support, including modifications, must include a basic 
income and support calculation worksheet. See, also, Baratta v. 
Baratta, 245 Neb. 103, 511 N.W.2d 104 (1994) (suggesting that 
such be incorporated into record). The court ignored this clear 
direction by failing to include such as part of its order. Such 
failures impose upon this court the unnecessary work of comb- 
ing the record in order to determine the income and deductions 
mandated by the evidence, and thus the judicial resources of 
this state are wasted on needless duplication. The worksheets 
provide an efficient method of summarizing the findings or pro- 
posed findings from the evidence, as well as displaying compu- 
tations, and the trial courts are required to use them under para- 
graph C. We do not understand why trial courts and litigants do 
not always use them. Furthermore, such worksheets enable effi- 
cient comparison of the arithmetic necessary in child suppor 
calculations. 

As we were unable to view a worksheet, we did the necessary 
work and prepared our own worksheet. Unfortunately, we are 
unable to arrive at the exact amount of child support ordered by 
the trial court, even when we use what we understand to be the 
trial court’s findings on Dawn’s income and the nondeductibil- 
ity of Chad’s student loan payments. We find that the evidence 
on Chad’s income and deductions, exclusive of the student loan 
payments, is not disputed and that a correct, although skeletal, 
worksheet is as follows: 


Chad’s gross monthly income: $1,974.16 
Less deductions: 

Income taxes $ 291.53 

FICA taxes 143.77 

Health insurance 94.83 

Mandatory retirement _143.13 
Total deductions: -_ 673.26 


-Monthly Net Income: $1,300.90 
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At a 100-percent contribution level, Chad’s monthly obligation 
is $313.22. Again, this figure does not include a deduction for 
Chad’s student loan and assumes that Dawn has no income. 

We fail to understand why the trial court sustained Chad’s 
objection to the introduction of Dawn’s pay stub, as we cannot 
see why Dawn’s new income status should not be considered. If 
the inclusion of her income made a significant difference under 
the guidelines, we would probably have included it in our com- 
putation on the basis of plain error. However, the worksheet we 
have prepared, which includes Dawn’s gross and net incomes as 
ascertained from her testimony and the improperly excluded 
document, reveals that the effect on Chad’s obligation would be 
minimal. 

Under the evidence in the record, and not including any 
deduction for Chad’s student loan payments and treating 
Dawn’s income as $0, Chad should not have to pay more than 
$313.22 per month in child support. But the principal issue of 
this appeal is whether Chad should be allowed a deduction of 
$178.09 for the monthly student loan payment he must make. If 
Chad is allowed the deduction, his resulting child support obli- 
gation is $271.02 per month. 

First of all, under the evidence in this case, it is clear that Chad 
incurred his student loan in order to obtain the education neces- 
sary to gain employment as a teacher. By setting the initial child 
support at $50 per month, the trial court made it possible for 
Chad to obtain his present income. Most courts recognize that 
fostering further education of young parents in such a fashion 
benefits the child throughout the child’s life. It seems undesirable 
to undermine that policy by ignoring the fact that such students 
must later repay the student loans they incurred in the process. 

The obligation of a person who has obtained an education 
financed through a student loan, also known as an education loan, 
to repay the loan is very real. Under 20 U.S.C. § 1078(b)(1)(E)(ii) 
(1994), the loan must be repaid in not more than 10 years com- 
mencing at the beginning of the repayment period, the latter of 
which is determined under § 1078(b)(7). However, if such loans 
are consolidated, the time for repayment of principal and inter- 
est may be extended, depending on the amount of the consoli- 
dated loans. See 20 U.S.C. § 1078-3 (Supp. II 1996). 
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Furthermore, as 11 U.S.C. § 523 (1994) reveals, student 
loans are not easily dischargable in bankruptcy proceedings: 
(a) A discharge under . . . this title does not discharge an 
individual debtor from any debt— 


(8) for an educational benefit overpayment or loan 
made, insured or guaranteed by a governmental unit, or 
made under any program funded in whole or in part by a 
governmental unit or nonprofit institution, or for an obli- 
gation to repay funds received as an educational benefit, 
scholarship or stipend, unless— 
(A) such loan, benefit, scholarship, or stipend overpay- 
ment first became due more than 7 years . . . before the 
date of the filing of the petition; or 
(B) excepting such debt from discharge under this para- 
graph will impose an undue hardship on the debtor and the 
debtor’s dependents[.] 
Additionally, we observe that Congress has recently amended 
the Internal Revenue Code to provide that the interest paid on 
educational loans may be deducted in calculating income tax. 
26 U.S.C.A. § 221 (West 1997). 
The laws controlling the repayment of student loans are so 
crafted that students availing themselves must realize that their 
real income after graduation will in fact be their earnings less 
the required monthly payments upon their respective school 
loans. We see no reason why the courts should not recognize the 
reality of the situation of so many young parents who have uti- 
lized education loans to obtain an education beyond high 
school. Neb. Rev. Stat. § 42-364.16 (Cum. Supp. 1996) pro- 
vides in significant part: 
Child support shall be established in accordance with such 
guidelines, which guidelines are presumed to be in the 
best interests of the child, unless the court finds that one 
or both parties have produced sufficient evidence to rebut 
the presumption that the application of the guidelines will 
result in a fair and equitable child support order. 

“A judge may not satisfy his duty to act equitably toward all 

concerned, i.e., the parties and the children, by blindly follow- 

ing suggested guidelines.” Brandt v. Brandt, 227 Neb. 325, 327, 
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417 N.W.2d 339, 341 (1988), overruled on other grounds, 
Druba y. Druba, 238 Neb. 279, 470 N.W.2d 176 (1991). 

Child support under the guidelines is computed upon the 
basis of the net monthly income of the parents. In that process, 
deductions are allowed for fixed, nonavoidable obligations such 
as taxes, Social Security, health insurance, mandatory retire- 
ment, and child support for other children. Education loan pay- 
ments are of the same nature as the deductions that are allowed, 
that is, they are fixed, legally unavoidable monthly payments, 
and they have the long-term effect of decreasing the former stu- 
dent’s real income by the amount of the monthly payment. 
Unlike ordinary debts, an educational loan cannot, for most for- 
mer students, be discharged in bankruptcy. 

[4,5] A court may deviate from the child support guidelines 
whenever the application of the guidelines in an individual case 
would be unjust or inappropriate. Nebraska Child Support 
Guidelines, paragraph C; Phelps v. Phelps, 239 Neb. 618, 477 
N.W.2d 552 (1991). See, also, § 42-364.16. After a de novo 
review of the facts and circumstances of this case, we find that 
Chad’s student loan should have been taken into account. It is 
undisputed that Chad was current in his child support payments 
and has complied with the terms of the consent decree. 
Moreover, Chad’s student loan will unquestionably benefit 
Camden, both immediately and in the long run. Thus, we deduct 
Chad’s monthly student loan payment of $178.09 from the net 
monthly income computed above of $1,300.90 to arrive at a net 
monthly income of $1,122.81. Chad’s resulting child support 
obligation is $271.02, which we round to $271 per month. 


CONCLUSION 
We conclude that the trial court abused its discretion in fail- 
ing to deviate from the child support guidelines to take Chad’s 
monthly student loan payment into account. The district court is 
therefore directed to decrease Chad’s support obligation to $271 
per month for the term of the 10-year loan, effective September 


1, 1996. 
AFFIRMED AS MODIFIED. 


IrwIN, Judge, dissenting. 
I respectfully dissent from the decision of the majority hold- 
ing that the district court committed an abuse of discretion by 
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not deviating from the Nebraska Child Support Guidelines and 
allowing Chad a deduction for his monthly student loan pay- 
ments in computing his net monthly income. There is no prece- 
dent for such an allowance, and there is currently no case law 
which mandates such an allowance. Under these circumstances, 
I simply cannot find an abuse of discretion. 

The majority cites no authority for granting a deduction for 
student loan payments in computing a parent’s child support 
obligation. My research reveals that there is practically no 
authority for such action and that there is no authority in 
Nebraska. In In re Marriage of Davis, 287 Ill. App. 3d 846, 679 
N.E.2d 110 (1997), the court did grant such an allowance. 
However, the Illinois child support guidelines provide that a 
party is to be granted a deduction for “‘[e]xpenditures for 
repayment of debts that represent reasonable and necessary 
expenses for the production of income... .’” (Emphasis omit- 
ted.) 287 Ill. App. 3d at 852, 679 N.E.2d at 114. In Nebraska, 
we have no such language in our child support guidelines, nor 
can any other language in our guidelines be construed as grant- 
ing such an allowance. 

The trial court in the present case made a specific finding that | 
“[ujnder the circumstances of this case . . . it would not be rea- 
sonable [or] equitable to allow the deviation for student loan 
payments requested by [Chad].” In order to find an abuse of dis- 
cretion, it is necessary that the trial court’s decision be clearly 
untenable and deprive a litigant of a substantial right or a just 
result. The majority does not clarify how this standard is met in 
the present case, and I do not believe that it is. To hold that the 
trial court committed an abuse of discretion in this case is tan- 
tamount to suggesting that despite the fact that student loan 
payments are not enunciated in the guidelines as a specific basis 
for deviation, failure to grant a deviation and allow a deduction 
when the student loan is incurred to enable a parent to obtain 
employment which will ultimately benefit the child during his 
life is, by itself, an abuse of discretion. The majority sets a 
potentially far-reaching precedent in this case by its holding. 

Despite the conceded facts that student loans are often a nec- 
essary expense for a parent to obtain an education and achieve 
meaningful employment, that the education received as a result 
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of incurring the loans will ultimately benefit the child, and that 
the loans must be repaid and are difficult, if not impossible, to 
discharge, I do not believe that a trial court’s failure to grant a 
deviation to allow a deduction for the amount of the monthly 
loan payments is an abuse of discretion. See Jensen v. Bowcut, 
892 P.2d 1053 (Utah App. 1995) (holding that lower court did 
not abuse discretion by failing to grant deduction for student 
loan payments). See, also, CSEA yv. Lozada, 102 Ohio App. 3d 
442, 657 N.E.2d 372 (1995) (holding that referee erred in grant- 
ing deduction for student loan payments). Although I would 
acknowledge that in a proper case, a trial court may well be jus- 
tified in concluding that such a deviation from the guidelines is 
necessary for a just or appropriate result, the trial court’s failure 
to grant such a deviation in the present case is not an abuse of 
discretion. The trial court’s decision not to grant the deviation 
was in compliance with the current child support guidelines, and 
absent some modification of the guidelines, I would not find an 
abuse of discretion and would not grant this deviation on appeal. 


COUNTY OF SARPY, APPELLEE, V. JANSEN REAL ESTATE Co., 
APPELLANT, AND BANK OF PAPILLION, APPELLEE. 
584 N.W. 2d 824 


Filed September 22, 1998. No. A-97-370. 


1, Equity: Appeal and Error. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion independent of the 
findings of the trial court, provided, where credible evidence is in conflict on a mate- 
rial issue of fact, the appellate court will consider and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted one version of the facts 
rather than another. 

2. Judgments: Appeal and Error. When reviewing a question of law, an appellate 
court reaches a conclusion independent of the district court’s ruling. 

3. Taxes: Liens: Foreclosure: Time. The inaction of a county official cannot release 
or divest a valid tax lien, but only payment or failure of the purchaser of such a lien 
to foreclose it within the required time cancels a tax lien. 

4, Taxes: Real Estate. Neb. Rev. Stat. § 77-1303 (Reissue 1990) provides that the 
county assessor shall prepare a list, ledger, or computer file of all taxable lands in the 
county. This list shall include in one description all contiguous lots in the same tract 
or block which belong to one owner. The real estate tax list shall show the name of 
the owner and shall contain columns in which may be shown the number of acres, the 
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value of the land, the improvements, and the total value. The assessor shall transcribe 
the assessment into a suitable book. The book shall contain several specific columns, 
and among the columns is to be a number of columns for delinquent taxes of previ- 
ous years. 

5. Taxes: Real Estate: Time. No informality in the real estate tax list and no delay in 
the transmitting of the same after the time specified shall affect the validity of any 
taxes or sales, or other proceedings for the coliection of taxes. 

6. Taxes: Real Estate. As soon as the county treasurer receives the real estate tax lists, 
the treasurer shall enter the amount of unpaid taxes opposite each description. 

7. Taxes: Real Estate: Records. The records for real estate in the same taxing district 
under the same owner are kept together as a unit. 

8. Taxes: Real Estate: Valuation: Liability. Upon approval of an application under 
Neb. Rev. Stat. § 77-1344(1) (Reissue 1990), the county assessor shali value the land 
and shall also enter on the valuation the notation and potential additional tax liability 
until the land becomes disqualified for such valuation. 


Appeal from the District Court for Sarpy County: GEORGE A. 
THOMPSON, Judge. Reversed and remanded with directions to 
dismiss. 


Dixon G. Adams, of Adams & Sullivan, for appellant. 


Michael A. Smith, Deputy Sarpy County Attorney, for 
appellee County. 


HANNON, IRwIN, and INBODY, Judges. 


HANNON, Judge. 

Sarpy County filed this action to foreclose delinquent real 
estate taxes in 1989 and 1990 against three lots owned by 
Jansen Real Estate Co. (Jansen). The lots are located in Western 
Hills, a subdivision located in Sarpy County. The subdivision is 
a quarter section of real estate which until 1991 had been val- 
ued for agricultural purposes under Neb. Rev. Stat. §§ 77-1344 
through 77-1348 (Reissue 1990). The taxes foreclosed against 
the lots were the additional taxes assessed when the quarter sec- 
tion ceased to qualify for the special value. The taxes were in 
the amount that would have been due for the quarter section had 
the special value not been elected before 1991. Sarpy County 
seeks to foreclose all the taxes against the three lots. Jansen 
resists the foreclosure on the basis that the county is estopped 
by errors and irregularities in levying and assessing the tax and 
misrepresentations relied upon by Jansen and that Sarpy County 
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seeks to foreclose all of the additional tax for the entire quarter 
section against the three lots. The trial court allowed foreclosure 
but apportioned the $23,755.51 additional taxes between the 
three lots and the remainder of the quarter section, thus allow- 
ing foreclosure of only $42.76 against each of the three lots. We 
conclude that the district. court did not have the authority to 
apportion these taxes and that Sarpy County is not prevented 
from foreclosing the taxes for the reasons alleged, except that 
the taxes assessed against the entire quarter section cannot be 
foreclosed against the lots. We therefore reverse, and remand 
with directions to dismiss. 


SUMMARY OF FACTS 

The parties stipulated that prior to April 1, 1991, the north- 
west quarter of Section 22, Township 14 North, Range 12 East 
of the 6th P.M., in Sarpy County, was owned by Masonic Lodge 
No. 39 and St. Paul’s Methodist Church, and was primarily used 
for agricultural purposes. On April 1, title was transferred to 
Western Hills, Inc. (Western Hills). On August 1, Western Hills 
filed a plat, which subdivided the quarter section into 176 lots 
of varying sizes and streets, in the Sarpy County register of 
deeds office. On July 2, the Sarpy County treasurer had certified 
that there were no regular or special taxes due on the quarter 
section. On December 28, 1993, Western Hills conveyed Lots 
26, 29, and 32 in the subdivision to Jansen. 

Before being transferred to Western Hills, the quarter section 
had been valued for agricultural purposes rather than a higher 
value for other purposes as provided in § 77-1344. Western 
Hills did not apply for special valuation. On November 1, 1991, 
the county assessor notified Western Hills that the quarter sec- 
tion was subject to recapture and proceeded to assess the recap- 
ture against the property as provided in § 77-1348. The amount 
due from the 1989 tax year was $13,606.15, and $10,149.36 
was due from the 1990 tax year. Western Hills was sent notice 
of this action. 

Steven Griesmer, a title insurance agent for the company 
which insured title to the real estate, testified that about May 6, 
1991, he searched the county records with respect to taxes, both 
general and special, assessed against the real estate. Griesmer 
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testified that when a search of the records is made for the pos- 
sibility of special assessment taxes, particularly “greenbelt 
taxes,” searches are made in the county treasurer’s office. (We 
note that during trial, the attorneys and witnesses frequently 
referred to the taxes that were or could be recovered when spe- 
cial valuation under § 77-1344 ceased as “greenbelt taxes.” We 
find no statutory foundation for the term, and we did not find 
the term helpful in this opinion. We therefore use it only when 
quoting the parties or witnesses.) When Griesmer made the 
search, he found no indication of special use valuation having 
been used. Griesmer testified that since May 1991, he has made 
similar searches against the individual lots, and although the 
additional tax is indexed against the quarter section, there is no 
indication of the additional tax indexed under the individual 
lots. 

Griesmer testified that the county treasurer’s records appear 
on a computer screen. A printout of a computer screen for cur- 
rent taxes against the quarter section was introduced. The print- 
out lists Western Hills as the owner and states “LEGAL DESC 
NW1/4 22-14-12 (155.78 AC) PAPILLION.” The printout has 
six columns which were headed as follows: “YEAR,” “SEQ— 
NO SPA RCPTUR TX—SAL,” “TAX DUE ADV RECVD,” 
“TAX RECVD INT RECVD,” “TOTAL RECVD,” and “BAL- 
ANCE DUE.” The printout contains lines for each year from 
1982 to 1990 in descending order and shows the tax for 1988 
and each prior year to be approximately $2,000 per year. The 
printout shows these taxes were paid. For 1989 and 1990, the 
printout shows taxes of $3,292.62 and $2,817.24, respectively, 
and that they were paid. Finally, the printout shows the taxes 
assessed by special use for 1989 and 1990 and the balance due 
to be $13,606.57 and $10,149.36. 

Griesmer testified that when he searched for taxes on the 
northwest quarter of Section 22, nothing appeared on the screen 
until after November 1, 1991. When asked what he did at the 
assessor’s office, Griesmer testified: “At that time we had to — 
we were not allowed to look at the information, we basically 
had to ask the employees there to tell us yes or no, was the prop- 
erty filed for greenbelt protection.” Griesmer testified that in 
May 1991, he asked these employees and was told the property 
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was not filed for greenbelt protection. Griesmer also testified 
that there was no indication of any special agricultural assess- 
ment on the screen as to “each individual lot in the subdivision” 
and that up to the time of trial, the amount claimed to be due for 
the entire quarter section was not posted against individual lots, 
but only against the quarter section. 

Richard Campbell, who is a real estate appraiser employed 
by the Sarpy County assessor’s office and the coordinator of the 
greenbelt valuation, testified that after examining the Western 
Hills subdivision plat and the above-described computer print- 
out, there was no way for him to determine the amount of these 
taxes that should be assessed against the three individual lots 
“without just taking the entire amount [and] dividing it by the 
lots” and that this would not have accounted for the streets 
shown on the plat. Campbell testified that the No. 1 in the col- 
umn “SEQ—NO SPA RCPTUR TAX—SAL” of the printout 
would notify someone that the land was under special valuation. 
(There is a No. | in the column for the years 1989 and 1990.) 

Campbell testified that that system did not exist in 1991 and 
that in 1991, the records which would have shown that special 
valuation was used were kept on a piece of paper in a folder 
designated for each piece of property. This file folder would 
have shown both the regular valuation and the special valuation 
and would have contained a notation that the property was val- 
ued at a special value. Campbell testified that these records 
were available to the public for inspection and that he could 
recall no time when anyone was denied access to these records. 
Campbell also testified that the taxes were divided when a piece 
of property was subdivided. To do this, the assessor’s office 
checks the record for the previous 4 years to determine the type 
of soil for the parcel which will no longer be for agricultural use 
and allocates the value based upon that consideration. Campbell 
did not testify as to why the taxes in question were not divided 
by the assessor’s office. Campbell testified there was nothing in 
the treasurer’s records in 1991 to indicate the property was val- 
ued at a special valuation in 1991. 

After a trial, the court made specific findings of fact. Among 
other findings, the court found: “He [Griesmer] made further 
inquiry at the Assessor’s office and was advised by the 
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Assessor’s personnel there [were no recovered taxes from spe- 
cial use]. There may have been a folder in the Assessor’s Office, 
but abstracters were not allowed to see this file.” The trial court 
also found that the Sarpy County agents were at fault, but other 
than the above quote, the court did not specify as to how or 
when the agents were at fault. The court also found that it would 
be inequitable to charge the three lots with the entire tax 
assessed against the quarter section. The court computed the 
square footage of the three lots from the plat and apportioned 
the recapture tax between the three lots and the remainder of the 
quarter section for each of the 2 years. The court computed that 
taxes of $42.76 were delinquent on each of the three lots for the 
years 1989 and 1990. The court also found that to charge inter- 
est before the decree would be inequitable but that the interest 
was to accrue at the rate of 14 percent after the decree. The court 
found a lien on each lot and ordered a foreclosure sale of the real 
estate to satisfy the taxes and interest due against the three lots. 


ASSIGNMENTS OF ERROR 

Jansen appeals, and we have reduced its six assigned errors 
to four. Jansen claims the trial court erred (1) in failing to find 
the conduct of the Sarpy County agents made it unjust and 
inequitable for Sarpy County to maintain this action, (2) in find- 
ing the additional tax was a lien on the lot, (3) in calculating the 
dimension of the lots, and (4) in basing its decree upon issues 
not raised by the petition and answer. 


STANDARD OF REVIEW 

{1] This is a foreclosure action and therefore an equitable 
action. In an appeal of an equity action, an appellate court tries 
factual questions de novo on the record, reaching a conclusion 
independent of the findings of the trial court, provided, where 
credible evidence is in conflict on a material issue of fact, the 
appellate court will consider and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. Bauermeister v. 
McReynolds, 253 Neb. 554, 571 N.W.2d 79 (1997); Hanigan v. 
Trumble, 252. Neb. 376, 562 N.W.2d 526 (1997). 

{2] The most significant questions raised in this case are 
questions of law. When reviewing a question of law, an appel- 
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late court reaches a conclusion independent of the district 
court’s ruling. Board of Regents v. Pinzon, 254 Neb. 145, 575 
N.W.2d 365 (1998); Tapp v. Blackmore Ranch, 254 Neb. 40, 
575 N.W.2d 341 (1998). 


ANALYSIS 
Negligence and Misrepresentation. 

Jansen argues that the negligence or misrepresentation of 
Sarpy County officials makes it inequitable to allow Sarpy 
County to foreclose the additional taxes. There is no evidence 
that any county official made any representation to any repre- 
sentative of Jansen or that Jansen in any way relied upon any 
records of Sarpy County to its detriment. There is no evidence 
that Griesmer’s activity in checking the records in 1991 was for 
Jansen or that Jansen in any way relied upon his investigation. 
Therefore, there is no evidence that any conduct of a county 
official proximately caused any damage to Jansen. The record 
shows that the county assessor gave Western Hills notice of the 
extra assessment in November 1991. At most, the evidence 
shows that a buyer of lots in Western Hills subdivision might not 
have learned of the additional taxes if the buyer did not check 
the assessor’s records. The evidence does not establish how this 
situation affected Jansen, who bought the property in 1993. 

Jansen established the technique used by the title examiner 
for a particular title insurance company. Jansen seems to 
assume that since that technique did not disclose the informa- 
tion that a buyer of such property needed to protect itself, some 
county officials neglected a duty. We point out that assessment 
records are undoubtedly public records and that under Neb. 
Rev. Stat. § 84-711 (Reissue 1994), any person is entitled to 
access thereto. If the assessor’s office denied Griesmer access 
to its records, the law was violated. Griesmer might be entitled 
to redress, but not Jansen, because insofar as we know, Jansen 
did not seek access to the records. Campbell testified that the 
Sarpy County assessor’s office had never denied people access 
to the assessment records; however, even if someone was 
denied access on one or several occasions, this fact would 
hardly justify canceling a tax levy, particularly for a taxpayer 
who did not seek access. 
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Jansen’s position seems to assume that if the county does not 
keep the books and records that enable buyers of real estate to 
discover delinquent taxes, the county loses its lien for those 
taxes. We do not agree. The Legislature determines the duties of 
public officials and the records they must keep. From a review of 
the applicable statutes, it appears the Legislature long ago pro- 
vided a system that allows buyers to learn of liens for unpaid 
taxes. Later in this opinion, we shall review the applicable statute 
in force from 1991 through 1993 which specified the record on 
the assessment, levy, and payment of real estate taxes which the 
Legislature has required public officials to keep. Some of these 
statutes have been changed, but these changes are updates that do 
not affect the provisions applicable to the issues of this case. 

[3] In Keenan v. McClure, 127 Neb. 466, 255 N.W. 784 
(1934), the landowner paid taxes on land with a check that was 
good at the time but was rendered uncollectible when the bank 
on which the check was drawn closed as insolvent before the 
treasurer presented the check for payment. The Keenan court 
held the taxes were deemed paid because the treasurer was neg- 
ligent in presenting the check. Jansen relies on Keenan for the 
proposition that when the negligence of the public official pre- 
vents payment of taxes, equity requires the tax foreclosure 
action be dismissed. We do not agree that Keenan supports this 
proposition. In Keenan, the taxpayer would have actually lost 
the amount of the taxes paid because the treasurer failed to 
negotiate the check promptly. In the case at hand, there is no evi- 
dence Jansen lost anything, even if negligence on the part of 
some county official is assumed. There is no evidence showing 
that some act of a county official proximately caused Jansen any 
damage. The evidence does not show that Jansen, as opposed to 
Griesmer, relied on an act of a county official or any record kept 
- by the county. The most the evidence in this case shows is that 
county officials might not have made a record available to 
Griesmer or might not have kept the records Jansen asserts they 
should have kept. The correct rule is that the inaction of a county 
official cannot release or divest a valid tax lien, but only pay- 
ment or failure of the purchaser of such a lien to foreclose it 
within the required time cancels a tax lien. Spiech v. Tierney, 56 
Neb. 514, 76 N.W. 1090 (1898). 
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In its amended answer, Jansen alleged Sarpy County is 
estopped from maintaining the action because of errors and 
irregularities in levying and assessing the tax. Jansen does not 
point out any errors or irregularities in assessing the additional 
tax. Insofar as we can discern from the evidence, the county 
assessor simply followed the statutory procedure in assessing 
the additional tax, and when that tax was assessed, the entire 
quarter section or all of the platted lots in Western Hills subdi- 
vision were in common ownership. The assessor, therefore, had 
no reason to assess the additional tax against the individual lots, 
and under the statutes discussed below, this procedure was suf- 
ficient until lots were sold. There is no evidence which would 
support a finding the additional tax assessed was not validly 
assessed. 

The evidence establishes that on November 1, 1991, the 
county assessor notified Western Hills of the additional tax 
assessed against the quarter section due to the disqualification. 
We observe that as of that date, the quarter section was still 
under common ownership, notwithstanding the fact that a plat 
subdividing it had been filed on August 1. On about May 6, 
when Griesmer testified he checked the record to learn of the 
possible special use tax liability, the land had not yet been dis- 
qualified. We also observe that Jansen did not buy the three lots 
until December 23, 1993. None of these facts establish that any 
Sarpy County officials made any representations to Jansen or its 
representatives, and no officer from Jansen testified that Jansen 
relied upon any representation of any county official or that 
Jansen relied on any record of the county. There is no support 
for Jansen’s defense on the basis of misrepresentations or unjust 
and inequitable conduct of any county official. 


Statutory Procedure. 

Jansen argues that the evidence shows there was and is no 
record in the Sarpy County treasurer’s office showing the tax 
due against the individual lots and that at no time up to the time 
of trial could it have paid the taxes, because they were assessed 
against a quarter section and were not broken out for Jansen’s 
property. Jansen does not allege that it requested the county 
assessor to break the taxes assessed against the quarter section 


COUNTY OF SARPY v. JANSEN REAL ESTATE CO. 685 
Cite as 7 Neb. App. 676 


down against the individual lots. We conclude that if the statutes 
were followed, the Sarpy County records would have shown the 
amount of delinquent tax, that is, the additional tax assessed, 
against each of the three lots. In that event, Jansen could have 
paid the tax, and in the event of foreclosure, Sarpy County 
would have had the necessary evidence to foreclose the taxes 
actually due against the three lots rather than that which was 
due from the quarter section in which they are located. 

[4-6] Neb. Rev. Stat. § 77-1303 (Reissue 1990) provides that 
a county assessor shall prepare a list, ledger, or computer file of 
all taxable lands in the county. The statute further provides that 
this list shall include in one description all contiguous lots in 
the same tract or block which belong to one owner. The real 
estate tax list shall show the name of the owner and shall con- 
tain columns in which may be shown the number of acres, the 
value of the land, the improvements, and the total value. Neb. 
Rev. Stat. § 77-1613 (Reissue 1990) provides that after the levy 
is made, the assessor shall transcribe the assessment into a suit- 
able book. The book shall contain several specific columns, and 
among the columns is to be “a number of columns for delin- 
quent taxes of previous years.” Neb. Rev. Stat. § 77-1616 
(Reissue 1990) provides that the real estate tax list shall be 
delivered to the county treasurer by December 1 of each year 
and further provides: “No informality therein, and no delay in 
the transmitting of the same after the time above specified, shall 
affect the validity of any taxes or sales, or other proceedings for 
the collection of taxes as provided for in this chapter.” Neb. Rev. 
Stat. § 77-1618 (Reissue 1990) provides that as soon as the trea- 
surer receives the tax lists, the treasurer shall enter the amount 
of unpaid taxes opposite each description. Neb. Rev. Stat. 
§§ 77-1853 and 77-1854 (Reissue 1990) together provide that 
any omission on any assessment book is only an irregularity 
which shall not in any manner invalidate a tax that was levied. 

[7] Neb. Rev. Stat. § 77-1703 (Reissue 1990) provides in sig- 
nificant part: 

The treasurer shall receive taxes on part of any lot, 
piece or parcel of land charged with taxes, when a partic- 
ular specification of the part is furnished. If the tax on the 
remainder of such lot or parcel of land shall remain 
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unpaid, the treasurer shall enter such specification in his 
return so that the part on which the tax remains unpaid 
may be clearly known. 
The above statutes provide a system whereby the records for 
real estate in the same taxing district under the same owner are 
kept together as a unit and subdivided when “specification[s] of 
the [tract are] furnished.” This provision applies to contiguous 
lots. 

Under the evidence in this case, the assessor should have kept 
the records under one name until a different owner acquired part 
of the tract, or at least until a request was made to have the taxes 
for a part of the land broken out and separated from the larger 
tract. Since § 77-1303 requires the tax list to be under the sep- 
arate owner’s name and after the levy is made, the list must 
show delinquent taxes, the assessor could not follow that statu- 
tory direction unless the additional taxes, then delinquent, were 
broken out and shown against each tract or lot which is not con- 
tiguous or under the same ownership. Under the statute, at least 
absent a request by the owner, this did not need to be done until 
Jansen acquired title to the three lots in 1993. However, we note 
that under § 77-1703, this was clearly required to be done at 
some point before this action was commenced on June 6, 1995. 

The treasurer’s record in the form of the computer printout is 
undated but contains a calculation of the interest due and states: 
“COMPUTATION DTE 29 January 97”; therefore, we presume 
the printout must be a record for on or after that date. This 
record is not in accord with the statutory directions because the 
information is given as to the entire quarter when the real estate 
had not been in common ownership for at least 5 years. The 
deputy county assessor’s statement that he could not break the 
taxes out to the individual lots, if intended to imply such a 
breakout is impossible, is not acceptable. We refuse to believe 
the information necessary to divide the assessed taxes for a 
known area of bare farmland into lesser-included areas of any 
size is not available to the assessor. 

[8] Section 77-1347 provides that “{u]pon approval of an 
application, the county assessor shall value the land as provided 
in subsection (1) of section 77-1344 and shall also enter on the 
valuation the notation and potential additional tax liability until 
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the land becomes disqualified for such valuation... .” The 
statute does not clearly state upon which record the assessor 
shall keep this information, but it can only mean that the poten- 
tial tax liability shall be entered on the same record where the 
assessor enters the special use value. This would appear to be 
the real estate tax list. 

If land becomes disqualified, § 77-1348 provides that the 
assessor shall notify the owner that “there shall be added to the 
tax extended against the land on the next general property tax 
roll, to be collected and distributed in the same manner as other 
taxes levied upon real estate.” In what must be one of the most 
complex sentences ever written, the statute provides that the 
amount of tax to be added will be the amount that would have 
been collected during the past 3 years had the special valuation 
not been used, plus interest at 6 percent on that additional tax 
from the date it would have been collected. That statute also 
provides that when the special value is removed as a result of a 
sale or transfer, the lien for the additional tax attaches the day 
before the sale or transfer. 

The assessor did not follow these statutes, in that the poten- 
tial additional tax liability was not noted on the tax list, as 
required by § 77-1347. Also, after the quarter section was sub- 
divided, the entry on the tax list for the individual lots no longer 
under the same ownership did not disclose the delinquent taxes 
generated by the recapture as required by the combined effect 
of §§ 77-1303 and 77-1616. Under §§ 77-1853 and 77-1854, the 
taxes assessed would not be canceled for failure to keep the 
required records, but without those entries on the tax records of 
Sarpy County, the owner of the lots does not have the informa- 
tion necessary to pay the taxes to be paid, and the county does 
not have the evidence necessary to prove a foreclosure case if 
they are not paid. A suit to foreclose the delinquent taxes due 
from the larger tract by foreclosure against the smaller tract is 
not the solution. 

The trial court’s solution seems sensible, and when the asses- 
sor breaks out the taxes as required, the amount assessed against 
the three lots will probably not be significantly different from 
that determined by the trial court. However, this result was not 
an issue under the pleadings in this case, and the evidence was 
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insufficient to do anything more than guess at the proper appor- 
tionment. We also find no authority for the district court’s 
action when that particular function is undoubtedly a function 
of the county assessor under § 77-1703. 

Since the trial court did not have the authority to apportion 
the taxes in this foreclosure action, the correct finding is that 
Sarpy County failed to prove its case and that it failed to prove 
the taxes it seeks to foreclose were a lien on the three lots. The 
petition must be dismissed. Accordingly, we reverse the decree 
of foreclosure entered by the trial court and direct it to dismiss 
the action without prejudice to the foreclosure of properly 
determined delinquent taxes. 


REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


DEBRUCE GRAIN, INC., APPELLANT, V. 
OTOE COUNTY BOARD OF EQUALIZATION, APPELLEE. 
584 N.W, 2d 837 


Filed September 22, 1998. No. A-98-001. 


1, Taxation: Final Orders: Appeal and Error. Appellate review of a final decision of 
the Nebraska Tax Equalization and Review Commission is for error on the record of 
the commission. 

2. Judgments: Appeal and Error. When reviewing an order for errors appearing 
on the record, an appellate court’s inquiry is whether the decision conforms to the 
law, is supported by competent evidence, and is neither arbitrary, capricious, nor 
unreasonable. : 

3. Taxation: Valuation: Equity: Appeal and Error. The Tax Equalization and 
Review Commission shall hear appeals as in equity and without a jury and determine 
anew all questions raised before a county board of equalization which relate to the 
liability of the property to assessment, or the amount thereof. 

4. Taxation: Valuation: Evidence: Proof: Appeal and Error. The Tax Equalization 
and Review Commission shall affirm the action taken by a county board of equal- 
ization unless evidence is adduced establishing that the action of the board was unrea- 
sonable or arbitrary or unless evidence is adduced establishing that the property of 
the appellant is assessed too low. 

5. Taxation: Valuation: Presumptions: Evidence. There is a presumption that a 
county board of equalization has faithfully performed its official duties in making an 
assessment and has acted upon sufficient competent evidence to justify its action. 
That presumption remains until there is competent evidence to the contrary presented. 
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6. Real Estate: Valuation: Witnesses. An owner of a specific type of facility, who is 
familiar with the facility and the value of such facility, is undoubtedly qualified to 
render an opinion on the fair market value of the subject property. 

7. Real Estate: Taxation: Valuation: Evidence: Proof. Recent and comparable sales 
of real estate may be admissible as evidence in condemnation cases for two different 
purposes. They may be admitted as substantive proof of value of the condemned 
property or as foundation and background for an expert’s opinion of value. The rule 
on comparability is not as strict for foundational purposes as it is when the compara- 
ble is used as direct and independent proof of value. 


Appeal from the Nebraska Tax Equalization and Review 
Commission. Affirmed. 


Ronald L. Comes, of McGrath, North, Mullin & Kratz, P.C., 
for appellant. 


Max J. Kelch, Otoe County Attorney, for appellee. 
HANNON, IRWIN, and INBopy, Judges. 


HANNON, Judge. 

DeBruce Grain, Inc., appeals the order of the Nebraska Tax 
Equalization and Review Commission (Commission) which 
upheld the valuation by the Otoe County Board of Equalization 
(Board) of $1,113,895 for property tax purposes. We conclude 
that DeBruce Grain did not introduce sufficient relevant evi- 
dence to rebut the presumption the law accords the actions of the 
Board, and, therefore, we affirm the action of the Commission. 


FACTUAL BACKGROUND 

The property at issue here, the DeBruce Grain facility, is a 
grain elevator facility located along the Missouri River in 
Nebraska City, Otoe County, Nebraska. The facility consists of 
a concrete grain elevator, a metal drive-through, an office and 
scale, and a shower room, all of which were built in 1957. The 
facility also includes a service garage, a warehouse, a tank, and 
a barge loading facility. The facility receives and moves grain 
by both rail and barge. The elevator can load 25 railroad-car 
units simultaneously. The land has been assessed at $25,070 
since 1985, and its valuation is not now in dispute. The elevator 
has a stipulated capacity of 970,000 bushels. In 1997, the Otoe 
County assessor’s office raised the assessed value of the 
improvements by 5 percent from $1,036,975, its 1996 assessed 
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value, to $1,088,825. At that assessed value, the price per 
bushel of capacity is $1.12. 

DeBnuce Grain protested the proposed 1997 valuation of its 
grain elevator facility. There is no verbatim transcript of the 
hearing before the Board in the record on appeal, and this 
appeal proceeds on this basis. However, as reflected in the 
“Property Valuation Protest,” filed June 30, 1997, DeBruce 
Grain requested a valuation of $25,070 for the land and 
$275,000 for the improvements, for a total value of $300,070. 
The handwritten stated reason was as follows: “Local elevators 
appraised at considerably lower value per bushel. Purchased 
Percival elevator for 18¢ per bushel.” As also reflected on the 
protest, the county assessor recommended “[n]o change.” The 
Board approved the assessor’s recommendation of $1,113,895 
($1,088,825 for improvements and $25,070 for land) and 
denied DeBruce Grain’s protest. DeBruce Grain then appealed 
to the Commission. 

At the hearing before the Commission, Paul DeBruce repre- 
sented his company. Only DeBruce and Robert Dickey, the Otoe 
County assessor, testified. Their testimony is summarized 
below. The documentary evidence consists of six exhibits. 
Exhibit 1 is a document entitled “Appeal to Tax Equalization 
and Review Commission.” It contains the legal description of 
the property, and under a section headed “Reason for Appeal: 
Be Specific and attach exhibits” is a list of seven exhibits. That 
list and the attached exhibits refer to the sales and appraisals 
referred to in DeBruce’s and Dickey’s testimony. Exhibit 2 con- 
sists of “Points to Consider” and therefore amounts to argu- 
ment. Exhibits 3 and 4 are the assessor’s property record cards 
for the Farmers Co-ops located in Burr and Palmyra, respec- 
tively. Exhibit 5 is a “Cost Approach” worksheet on the subject 
property, and exhibit 6 is a similar worksheet on an additional 
building on the subject property. 

DeBnice testified that he has worked around elevators all of 
his life and that in 1978 he started DeBruce Grain. He testified 
that the company has facilities in 12 locations in 4 or 5 states 
and that he has been involved in the acquisition of such facili- 
ties in the Midwest for the past 20 to 25 years. He specifically 
testified that he has “looked at probably 200 different facilities 
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in putting together the group of facilities that DeBruce Grain 
now has.” 

DeBruce testified that the overall market for grain elevators 
“continues to be marginal at best.” DeBruce testified that a 
number of grain elevators have traded in the area of 6 to 22 cents 
per bushel. DeBruce offered exhibit 1, which included a docu- 
ment entitled “Comparable Sale Summary.” The summary listed 
six different elevators (three in Nebraska, two in Kansas, and 
one in Iowa), their capacities, and their price per bushel. The 
capacities ranged from 83,764 bushels to 24 million bushels. 
The price per bushel ranged from 40 cents per bushel for the 
smallest facility to 5.8 cents per bushel for the largest facility. 
According to DeBruce, smaller facilities will trade at a higher 
cost per bushel due to the “inherent handling equipment.” 

Exhibit 1 also included a document entitled “Local Elevator 
Tax Appraisals.” This document listed four other Nebraska City 
elevators with capacities ranging from 770,000 bushels to 
1,080,000 bushels and appraised values ranging from $24,505 
to $451,685. The appraised values per bushel ranged from 2.9 
cents to 41.8 cents. DeBruce admitted that the capacity per 
bushel numbers were inflated because the appraised values 
included the value of the land and not just the value of the 
improvements. 

At the hearing, DeBruce testified concerning some of the 
facilities mentioned in the above documents. DeBruce testified 
that “the best representation” of a comparable facility was either 
the Monroe or the Percival facility. These facilities, which had 
bushel capacities of 7,930,000 and 654,000, respectively, both 
traded at approximately 18 cents per bushel. However, DeBruce 
admitted that he bought the Percival facility at an auction and 
that it is an entirely steel storage facility. According to DeBruce, 
the cost of constructing a concrete building is significantly 
higher than the cost of constructing a steel building. 

DeBruce also compared his facility to the High Plains Grain 
Company facility (Bartlett), which is also located in Nebraska 
City. This facility was included in DeBruce’s local elevator tax 
appraisals list. According to DeBruce, the Bartlett elevator, 
which also had both rail and barge loading capabilities, has a 
capacity of 1,080,000 bushels and an appraised value of 
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$451,685, for an appraised value per bushel of 41.8 cents. 
However, DeBruce admitted that the concrete portion of the 
Bartlett elevator held only 150,000 bushels and that the remain- 
der was. contained in two steel tanks. DeBruce also admitted 
that the Bartlett facility did not have the capability to load 25 
railroad cars at once. 

With respect to recent sales, DeBruce testified that he had 
bought four elevators over the last “couple of years” and that he 
paid up to 40 cents per bushel for all concrete facilities. 
DeBruce further testified that within the last 6 months, his com- 
pany had acquired a 100-percent concrete facility in Amarillo, 
Texas, for 18 to 19 cents per bushel. DeBruce testified that the 
facility could load and unload 100-car trains in under 15 hours. 
DeBruce further testified that 1'2 years previously he had pur- 
chased an elevator in the Texas panhandle at approximately 45 
cents per bushel. 

Concerming his valuation of the DeBruce Grain elevator, 
DeBruce testified that his price per bushel figure was 30 cents. 
DeBruce explained that grain elevators are not like apartment 
buildings or houses, in that they are not easy to find compara- 
bles for. According to DeBruce, 

Grain elevators are — don’t have any of those attributes. I 
could probably give you an argument that the flat building 
is worth less than — even less than 10 cents, but that did- 
n’t seem like a reasonable approach. Is this facility worth 
35 cents instead of 30 cents? Those are difficult arguments. 

Dickey, the Otoe County assessor, also testified at the hear- 
ing. Dickey testified that the assessed value for improvements 
for 1997 was done by John Fritz of Fritz Appraisal Company 
under the cost approach from the Marshall-Swift manual. 
Dickey admitted that the records that Fritz used in arriving at the 
1997 value were those maintained as part of his business as the 
Otoe County assessor. Dickey testified that the concrete elevator 
had a 50-percent depreciation level, that the drive-through had a 
65-percent depreciation level, that the shower room had an 80- 
percent depreciation level, that the warehouse had an 80-percent 
depreciation level, that the barge loading facility had a 65-per- 
cent depreciation level, and that the tank had a 20-percent 
depreciation level. Dickey further testified that the office had 
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been built in 1994 and that its only depreciation involved the 
basement — a 50-percent level. Dickey further testified that in 
arriving at these values, each element of the facility was mea- 
sured and recorded in the assessor’s business records. 

When asked whether the Marshall-Swift manual identifies 
specific facility economic depreciation, Dickey testified that he 
did not think so but stated that such was “up to the appraiser.” 
Additionally, the following conversation took place, apparently 
concerning the value at which Fritz appraised the DeBruce 
Grain facility: 

Q [DeBruce] Okay, so that was a very subjective — is 
it fair to say that was a very subjective number on the part 
of the appraiser? 

A [Dickey] Well, the appraiser, and their expertise and 
their line, their judgment, just like it is a referee on the 
football field or anybody else. It’s part of their business. 

Dickey admitted that he does not do appraisals. 

When asked why there was an increase from the 1996 valua- 
tion to the 1997 valuation, Dickey testified: “All the commer- 
cial improvements were increased 5 percent to get us into the 
range of — to meet the state guidelines, 92 to 100 percent.” 
Dickey admitted that such was an across-the-board increase. 
Dickey further testified that the value of the DeBruce Grain 
facility had increased in both 1995 and 1996 due to the addition 
of new facilities. When asked whether it was a professionally 
accepted appraisal practice to consider the valuation of proper- 
ties strictly based on the appraised value per bushel, Dickey tes- 
tified that “it would be quite confusing.” 

Concerning the Bartlett elevator, Dickey testified he had per- 
sonally viewed both the DeBruce Grain and the Bartlett eleva- 
tors. According to Dickey, the Bartlett elevator’s steel tanks were 
“getting quite badly rusted,” and “in [Dickey’s] mind, it’s of a 
lesser condition.” Dickey also testified that he did not think that 
the Bartlett elevator had the capacity to load multiple railroad 
cars simultaneously. Dickey further testified that the Bartlett 
facility was 15 or 16 years older than the DeBruce Grain facility. 

Dickey testified that the most comparable elevators were 
those located in Burr and Palmyra, and he offered the property 
record cards of such facilities, which DeBruce objected to on 
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the grounds that they had not previously been made available to 
him. The Burr facility, which has a capacity of approximately 
661,000 bushels, had an assessed value on the improvements of 
$368,000, for a value of 55 cents per bushel. However, Dickey 
testified that the Burr facility did not have any rail facilities and 
that such was the reason for the difference between the assessed 
values of the Burr and DeBruce Grain facilities. Dickey testi- 
fied that the Palmyra facility had a capacity of 143,900 bushels 
and an assessed value of $260,000, for a total value of $1.84 
(actually, $1.81) per bushel. Dickey explained that it was a 
newer facility and that it has not had the amount of depreciation 
that other facilities have had. Dickey admitted that the Palmyra 
facility is about 10 years newer than the DeBruce Grain facility. 

With one member dissenting, the Commission concluded “as 
a matter of law. that [the decision appealed from] was neither 
unreasonable nor arbitrary” and affirmed the Board’s decision. 
In its written decision, the Commission made specific findings 
of fact. Excluding the formal and procedural findings, the 
Commission found: 

IX. That the comparables chosen by the Taxpayer are 
not truly comparable to the subject property. 

X. That the assessed value of the subject property for 
tax year 1997 is supported by the evidence adduced by 
Appellee. 

XI. That no evidence has been adduced to establish that 
the decision of the Appellee was unreasonable or arbitrary. 

DeBruce Grain now appeals. 


ASSIGNMENTS OF ERROR 

DeBruce Grain contends that the Commission erred (1) in 
determining that the assessed value of the property for the tax 
year 1997 was supported by the evidence adduced by the Board; 
(2) in determining that no evidence had been adduced to estab- 
lish that the decision of the Board was unreasonable or arbi- 
trary; (3) in determining that the comparables chosen by 
DeBruce were not truly comparable to the property; and (4) in 
allowing the introduction of the Burr and Palmyra property 
record cards, when such exhibits had not been timely 
exchanged in advance of the hearing as required by the Com- 
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mission’s notice of hearing pursuant to 442 Neb. Admin. Code, 
ch. 5, § 004.08 et seq. (1996). Our resolution of this appeal 
combines the first three assignments of error and renders con- 
sideration of the last one unnecessary. 


STANDARD OF REVIEW 

[1,2] Our review of a final decision of the Commission is for 
error on the record of the Commission. Neb. Rev. Stat. 
§ 77-5019 (Supp. 1997); Lancaster Cty. Bd. of Equal. v. Condev 
West, Inc., ante p. 319, 581 N.W.2d 452 (1998); J.C. Penney 
Co. v. Lancaster Cty. Bd. of Equal., 6 Neb. App. 838, 578 
N.W.2d 465 (1998). When reviewing an order for errors appear- 
ing on the record, an appellate court’s inquiry is whether the 
decision conforms to the law, is supported by competent evi- 
dence, and is neither arbitrary, capricious, nor unreasonable. 
Condev West, Inc., supra; J.C. Penney Co., supra. 


ANALYSIS 
Commission’s Standard of Review. 

[3,4] We review the Commission’s decision for error on the 
record, but the Commission’s standard of review is determined 
by Neb. Rev. Stat. § 77-1511 (Reissue 1996), which provides: 

The ... Commission shall hear appeals . . . as in equity 
and without a jury and determine anew all questions raised 
before the county board of equalization which relate to the 
liability of the property to assessment, or the amount 
thereof. The commission shall affirm the action taken by 
the board unless evidence is adduced establishing that the 
action of the board was unreasonable or arbitrary or unless 
evidence is adduced establishing that the property of the 
appellant is assessed too low. 


Taxpayer's Burden. 

[5] District court decisions made before the development of 
the Commission maintain viability now that the Commission 
has taken over the district court’s role. Condev West, Inc., supra; 
J.C, Penney Co., supra. But before the Commission existed, the 
Nebraska Supreme Court announced the rule in determining 
whether to affirm the decision of a county board of equalization 
as follows: 
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“There is a presumption that a board of equalization has 
faithfully performed its official duties in making an 
assessment and has acted upon sufficient competent evi- 
dence to justify its action. That presumption remains until 
there is competent evidence to the contrary presented, and 
the presumption disappears when there is competent evi- 
dence adduced on appeal to the contrary. From that point 
forward, the reasonableness of the valuation fixed by the 
board of equalization becomes one of fact based upon all 
the evidence presented. The burden of showing such valu- 
ation to be unreasonable rests upon the taxpayer on appeal 
from the action of the board.” 

Condev West, Inc., ante at 329, 581 N.W.2d at 459. Accord 
Ideal Basic Indus. v. Nuckolls Cty. Bd. of Equal., 231 Neb. 653, 
437 N.W.2d 501 (1989). 

Our analysis must start with the above presumption that the 
Board faithfully performed its duties and with the recognition 
that DeBruce Grain has the burden of persuasion. After several 
readings of the record, we are unable to find any opinion con- 
cluding that the subject property had a certain actual value, or 
any other opinion which would establish a basis for changing 
the assessed value of the subject property to some figure lower 
than that determined by the Board. We are not impressed with 
the Board’s evidence, but absent valid evidence contradicting 
the Board’s finding, the Commission and this court must give 
effect to the presumption. 

[6] We reiterate that we are not impressed with the Board’s 
evidence. From the record, it appears that DeBruce is a 
forthright man, who is very knowledgeable about the grain busi- 
ness and the value of grain handling facilities in the Midwest. 
An owner of a specific type of facility, who is familiar with the 
facility and the value of such facility, is undoubtedly qualified 
to render an opinion on the fair market value of the subject 
property. See, generally, US Ecology v. Boyd Cty. Bd. of Equal., 
6 Neb. App. 956, 578 N.W.2d 877 (1998). See, also, Johnson’s 
Apco Oil Co. v. City of Lincoln, 204 Neb. 397, 282 N.W.2d 592 
(1979). Clearly, DeBruce is qualified to give such an opinion; 
however, he never rendered one. The closest he came was when 
he was asked, “And that is less than what you’re asking for this 
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one to be at, or more than what you want this one to be at per 
bushel? What’s your per bushel figure at?” And he answered, 
“My per bushel is about 30 cents.” 

[7] DeBruce chose to attempt to prove the value of the subject 
property by showing sales and appraisals of similar property. His 
testimony establishes that the comparables are not really compa- 
rable, and the Commission specifically, and correctly, found that 
the sales and appraisals were not truly comparable. We will turn 
to eminent domain case law for guidance and explanation. 

We recognize that recent and comparable sales of real 
estate may .be admissible as evidence in condemnation 
cases for two different purposes. They may be admitted as 
substantive proof of value of the condemned property or as 
foundation and background for an expert’s opinion of 
value. [Citation omitted.] The rule on comparability is not 
as strict for foundational purposes as it is when the com- 
parable is used as direct and independent proof of value. 
However, there still must be a certain degree of similarity 
for both purposes .... 

Clearwater Corp. v. City of Lincoln, 207 Neb. 750, 754, 301 
N.W.2d 328, 330 (1981). 

Because DeBruce did not give an opinion of the fair market 
value of the property, it follows that the sales he relied upon 
were introduced only as independent proof of value. The evi- 
dence at best shows that the sales relied upon were of grain han- 
dling facilities. There is no testimony that the property sold in 
the sales relied upon were similar to the subject property, 
although, upon cross-examination, there is considerable testi- 
mony about differences in the various property, as well as some 
similarities. It would probably be difficult to establish that 
improved property located at a distance from the subject prop- 
erty is sufficiently similar to be relevant as independent evi- 
dence of value. An expert using such sales as foundation for an 
opinion on value can frequently explain the similarities and dif- 
ferences and thus use such sales as background. However, the 
Commission was clearly not in error when it held that the sales 
were not comparables for purposes of independent proof. 

We point out that some of the information adduced about 
other grain facilities was for the purpose of showing the ass 
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assessed values of similar properties, rather than the sale prices 
of those properties. Comparing assessed values of other proper- 
ties with the subject property to determine actual value has the 
same inherent weakness as comparing sales of other properties 
with the subject property. The properties must be truly compa- 
rable. Therefore, we have not considered what relevancy, if any, 
evidence of other assessments would possess if the other facili- 
ties were shown to be similar to the subject property. 

We therefore find no error on the record and affirm the deci- 


sion of the Commission. 
AFFIRMED. 


CLINTEN LACKMAN, APPELLEE, V. ROGER ROUSSELLE AND 
VIRGINIA ROUSSELLE, DEFENDANTS AND THIRD-PARTY PLAINTIFFS, 
APPELLANTS AND CROSS-APPELLEES, AND JACK LACKMAN, 
THIRD-PARTY DEFENDANT, APPELLEE AND CROSS-APPELLANT. 
585 N.W. 2d 469 


Filed September 29, 1998. No. A-97-489, 


1, Verdicts: Appeal and Error. A jury verdict will not be disturbed on appeal unless 
it is so clearly against the weight and reasonableness of the evidence and so dispro- 
portionate as to indicate that it was the result of passion, prejudice, mistake, or some 
other means not apparent in the record, or that the jury disregarded the evidence or 
tules of law. 

2. Judgments: Appeal and Error. On questions of law, an appellate court has an obli- 
gation to reach independent conclusions irrespective of the decision made by the 
court below. 

3. Directed Verdict: Waiver: Appeal and Error. There is no waiver of any error in 
the ruling on a motion for directed verdict when such motion is renewed at the close 
of all evidence. 

4. Joint Ventures. A joint venture can exist only by voluntary agreement of the parties 
and cannot arise by operation of law. There must be an agreement to enter into an 
undertaking; the parties must have a community of interest in the object of the under- 
taking and a common purpose in performance; each of the parties must have an equal 
voice in the manner of performance and control over the agencies used. The mere 
pooling of property, money, assets, skill, or knowledge does not create the relation- 
ship. And there must be something more than mere sharing of profits; there must be 
some active participation in the enterprise and some control of the subject matter 
thereof or property engaged therein. 

5. Joint Ventures: Partnerships. The absence of mutual interest in the profits or ben- 
efits is conclusive that a partnership or joint venture does not exist. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17, 


18. 


19. 
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Joint Ventures. The primary criterion for a joint venture is that the parties enter into 
an agreement as owners or principals in the endeavor. Therefore, even a close rela- 
tionship between two parties does not create an implied joint venture. 

Joint Ventures: Evidence. There must be evidence of a common pecuniary interest 
between parties alleged to be involved in a joint enterprise. 

Negligence: Marriage. Generally, the mere existence of a marriage relationship does 
not have the effect of making the negligence of one spouse imputable to the other, 
but the existence of such a relationship will not preclude the negligence of one spouse 
from being imputed to the other. 

Negligence: Damages. Contributory negligence chargeable to a claimant shall 
diminish proportionately the amount awarded as damages for an injury attributable to 
the claimant’s contributory negligence but shall not bar recovery, unless the contrib- 
utory negligence is equal to or greater than the total negligence of all persons against 
whom recovery is sought. 

Negligence: Joint Ventures: Liability: Damages. In an action involving more than 
one defendant when two or more defendants as part of a common enterprise or plan 
act in concert and cause harm, the liability of each such defendant for economic and 
noneconomic damages shall be joint and several. In any other action involving more 
than one defendant, the liability of each defendant for economic damages shall be 
joint and several and the liability of each defendant for noneconomic damages shall 
be several only and shall not be joint. Each defendant shall be liable only for the 
amount of noneconomic damages allocated to that defendant in direct proportion to 
that defendant’s percentage of negligence, and a separate judgment shall be rendered 
against that defendant for that amount. 

Jury Instructions: Appeal and Error. Whether requested to do so or not, a trial 
court has the duty of instructing on issues presented by the pleadings and the evi- 
dence, and the failure to do so constitutes prejudicial error. 


‘Appeal and Error. Appellate courts reserve the right to note plain error which was 


not complained of at trial. 

Appeal and Error: Words and Phrases. Plain error is error plainly evident from the 
record and of such a nature that to leave it uncorrected would result in damage to the 
integrity, reputation, or faimess of the judicial process. 

Jury Instructions: Appeal and Error. In instances of plain error, appellate courts 
will reach errors in jury instructions despite counsel’s lack of objection to, request 
for, or tender of a proper instruction. 

Liability: Contribution. The prerequisite for contribution is that the party secking 
contribution and the party from whom it is sought must share a common liability. 
___: ___. Contribution is the sharing of the cost of an injury as opposed to a com- 
plete shifting of the cost from one to another, which is indemnification. 

___: ____. A common liability to the same person must exist in order for there to 
be contribution. 

Jury Instructions: Negligence: Contribution. A jury must be fully and openly 
informed before making its determinations with respect to contributory negligence 
and the attendant allocation of negligence. 

Negligence: Tort-feasors: Liability. A system of allocation of fault that ignores 
patently responsible tort-feasors is needlessly impractical if a single action can 
include and adjudicate all parties potentially liable for a plaintiff's injuries. 
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20. Negligence: Tort-feasors: Contribution. Efficient and equitable enforcement of 
contribution among multiple tort-feasors requires enforcement of contribution in the 


same proceeding. 


Appeal from the District Court for Scotts Bluff County: 
RoseERrtT O. HIprE, Judge. Reversed and remanded with directions. 


P. Shawn McCann, of Sodoro, Daly & Sodoro, for appellants. 


Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellee Clinten Lackman. 


Leland K. Kovarik, of Holtorf, Kovarik, Ellison & Mathis, 
P.C., for appellee Jack Lackman. 


MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, Judges. 


SIEveERS, Judge. 

This case stems from a low-speed collision of two pickup 
trucks on what is best described as a dirt road in a farm field. 
The appeal concerns whether a farmer husband and his home- 
maker wife are involved in a joint enterprise so as to impute the 
husband’s negligence to the wife. Second, we discuss the fail- 
ure to instruct the jury that it must separately assess any eco- 
nomic and noneconomic damages sustained by the plaintiff. 


FACTUAL BACKGROUND 

This accident occurred on June 29, 1992, when a 1979 blue 
Ford pickup owned by Roger Rousselle and Virginia Rousselle 
and driven by Roger collided with a 1979 maroon GMC pickup 
driven by Jack Lackman, the father of the plaintiff, Clinten 
Lackman, who was a passenger in his father’s pickup. The 
Lackman pickup was traveling northbound, and the Rousselle 
pickup was headed south. Both drivers had an unobstructed 
view as they approached each other on this essentially flat dirt 
road located near the Nebraska-Wyoming border in a farm field 
2 miles north and one-fourth mile west of Lyman, Nebraska. On 
the west side of the road was a cornfield with 2- to 3-foot-tall 
corn, and to the east was a beanfield with a gravity irrigation 
pipe running parallel to the road to irrigate the beanfield. We 
shall use the term “field road” as the most accurate description 
of the locale of the collision. 
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There was a headgate for the irrigation ditch approximately 
100 to 200 feet south of the accident site. Jack and Clinten had 
been at the headgate and were northbound from there on the 
field road as Roger proceeded southbound toward the headgate. 
According to Roger, Clinten was on the passenger side looking 
straight ahead, and Jack was looking straight at Roger. Roger 
observed the Lackman vehicle slowing down, and he applied 
his brakes. The vehicles hit each other at a low-speed impact. 
Neither Roger nor Jack were injured, and both vehicles sus- 
tained damage only to their bumpers. The vehicles came 
together in an offset position, with the Lackman vehicle gener- 
ally in the middle of the road and the Rousselle vehicle on the 
right side of the road. A postcrash photograph of the vehicles on 
the field road before they were moved is in the record. The off- 
set was described by Roger as 21 inches off the center of the 
road. Three different experts testified as to the velocity at the 
time of impact and placed it at 6 m.p.h., 7 to 9 m.p.h., and 8.6 
m.p.h. The testimony of the Lackmans was that they were 
checking the pipeline for leaks as they proceeded northbound 
and that Clinten was on the passenger side with his arm, head, 
and upper body out of the window looking for leaks in the pipe. 
Clinten testified that his father was driving slowly and close to 
the pipeline. Clinten testified that the vehicles could have actu- 
ally passed on the road without hitting each other. 

Jack testified that he was driving on the hill “[nJot very fast.” 
Jack testified that he was not looking down the road, rather, he 
was looking at the irrigation pipes and gates prior to impact. 
Jack testified he saw the Rousselle pickup out of the corner of 
his eye, looked up, and stopped prior to impact. Jack said that 
at impact, he was jarred back a little and that he had grabbed 
the steering wheel to brace himself. 

At the time of the accident, Clinten was working for his 
father’s farming operation doing such things as cutting and bal- 
ing hay, cultivating corn, driving equipment, setting gravity irri- 
gation tubes, and whatever else his father told him to do in the 
farming operation on a day-to-day basis. Clinten stated that he 
had been farming full time since the summer of 1989 after he 
graduated from high school but that he did not file an income 
tax return until 1995. Clinten has never been paid a wage, a 
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bonus, or a share in the crops. Instead, his father simply pro- 
vided for his needs, including putting money in his checking 
account. Clinten claimed a personal injury from the accident in 
the nature of torn interspinous ligaments in his neck which 
would require a surgical procedure at the C6-7 level of the ver- 
tebrae. Clinten wore a cervical collar for 3 months after the 
accident, but he had continued to work for his father in the 
farming operation and did not miss any work. 

The case was tried to a jury in Scotts Bluff County District 
Court in April 1997. Roger and Virginia brought Jack into the 
action as a third-party defendant. The jury returned a verdict in 
favor of Clinten and against both Roger and Virginia in the 
amount of $175,000. The jury imputed the negligence of Roger 
to Virginia under the joint enterprise doctrine. Under the court’s 
instructions, the jury assessed the percentage of negligence of 
the parties as follows: 0 percent for Clinten; 90 percent for 
Roger; and for Jack, 10 percent. Using the jury’s findings, the 
trial judge entered judgment against Roger and Virginia and in 
favor of Clinten in the amount of $175,000, plus taxable court 
costs, and a second judgment against Jack in favor of Roger and 
Virginia in the amount of $17,500, plus 10 percent of the tax- 
able court costs. Motions for new trial were filed and overruled, 
and Roger and Virginia appealed to this court. Jack has cross- 
appealed with respect to whether the Rousselles are entitled to 
contribution from him and, if so, the extent of such contribution. 


ASSIGNMENTS OF ERROR 

Roger and Virginia assign seven separate errors as follows: 
The trial court erred (1) in failing to instruct the jury on the gen- 
eral standard of care by which Clinten’s conduct was to be 
judged, “after having instructed the jury on the driver’s standard 
of care”; (2) in failing to instruct the jury to make a separate 
finding as to the amount of economic and noneconomic dam- 
ages in a case involving the allocation of negligence between 
alleged joint tort-feasors; (3) in giving an instruction on future 
loss of earning capacity; (4) in admitting without proper foun- 
dation hearsay evidence from a motor vehicle accident investi- 
gation report; (5) in submitting the question of imputing 
Roger’s negligence to Virginia under the joint enterprise doc- 
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trine; (6) in failing to submit the question of imputing Jack’s 
negligence to Clinten under the joint enterprise doctrine; and 
(7) in failing to grant the Rousselles’ motions for a directed ver- 
dict, judgment notwithstanding the verdict, and new trial. 


STANDARD OF REVIEW 

[1,2] A jury verdict will not be disturbed on appeal unless it 
is so clearly against the weight and reasonableness of the evi- 
dence and so disproportionate as to indicate that it was the 
result of passion, prejudice, mistake, or some other means not 
apparent in the record, or that the jury disregarded the evidence 
or rules of law. Mahoney v. Nebraska Methodist Hosp., 251 Neb. 
841, 560 N.W.2d 451 (1997). On questions of law, an appellate 
court has an obligation to reach independent conclusions irre- 
spective of the decision made by the court below. State v. 
McBride, 252 Neb. 866, 567 N.W.2d 136 (1997). 


ANALYSIS 
Were Roger and Virginia Involved in Joint Enterprise? 

Virginia was sued by Clinten. His claim was that Roger’s 
negligence should be imputed to Virginia under the joint enter- 
prise doctrine, thereby making her jointly and severally liable 
with Roger. At the close of Clinten’s evidence, Roger and 
Virginia moved for a directed verdict in Virginia’s favor on this 
issue, but the court overruled that motion and submitted the 
question of joint enterprise to the jury. 

[3] Clinten asserts that Roger and Virginia waived any error 
in the trial court’s ruling denying their motion for a directed 
verdict on this point at the close of Clinten’s evidence, because 
they proceeded to introduce evidence thereafter. See Kreus v. 
Stiles Service Ctr, 250 Neb. 526, 550 N.W.2d 320 (1996). 
However, our examination of the record shows that counsel for 
Roger and Virginia renewed the motion for directed verdict at 
the close of all evidence and that the motion was denied. There 
is no waiver of any error in the ruling on a motion for directed 
verdict when such motion is renewed at the close of all evi- 
dence. Spulak v. Tower Ins. Co., 251 Neb. 784, 559 N.W.2d 197 
(1997); State v. Severin, 250 Neb. 841, 553 N.W.2d 452 (1996). 
Other than this, Clinten’s brief does not contain any argument 
on this point. 
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The trial court’s instructions imposed the burden upon 
Clinten to establish four elements of joint enterprise: 

1. That Roger and Virginia Rousselle had an expressed 
or implied agreement to engage in a business activity. 

2. That they had a mutual interest in the profits or ben- 
efits of the business activity. 

3. That they had equal authority to control the perform- 
ance of the business activity, even if some of them g[a]ve 
up or never exercise[d] that authority. 

4. That Roger Rousselle acted with the authority of 
Virginia Rousselle; or did the kind of thing the joint ven- 
ture is in business to do; did it substantially within any 
authorized limits on time and place; and did it with at least 
the partial intention of furthering the interest of the joint 
venture. 

[4-6] The Rousselles cite Global Credit Servs. v. AMISUB, 
244 Neb. 681, 508 N.W.2d 836 (1993), as setting forth the ele- 
ments of a prima facie case against a defendant under the joint 
enterprise doctrine. The court in Global Credit Servs. held: 

A joint venture can exist only by voluntary agreement 
of the parties and cannot arise by operation of law... . 
There must be an agreement to enter into an undertaking; 
the parties must have a community of interest in the object 
of the undertaking and a common purpose in performance; 
each of the parties must have an equal voice in the manner 
of performance and control over the agencies used... . 
The mere pooling of property, money, assets, skill, or 
knowledge does not create the relationship. . . . And there 
must be something more than mere sharing of profits; 
there must be some active participation in the enterprise 
and some control of the subject matter thereof or property 
engaged therein. . .. The absence of mutual interest in the 
profits or benefits is conclusive that a partnership or joint 
venture does not exist. .. . The primary criterion is that the 
parties enter into an agreement as owners or principals in 


the endeavor. . . . Therefore, even a close relationship 
between two parties does not create an implied joint 
venture. 


(Citations omitted.) Jd. at 690-91, 508 N.W.2d at 844. 
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(7) To the extent that it was not sufficiently delineated in ear- 
lier cases, Winslow v. Hammer, 247 Neb. 418, 426, 527 N.W.2d 
631, 636 (1995), makes it clear that in addition to the foregoing 
elements of joint enterprise, there must be evidence “of a com- 
mon pecuniary interest between the parties alleged to be 
involved in the joint enterprise.” See Strother v. Herold, 230 
Neb. 801, 433 N.W.2d 535 (1989). Winslow states that the court 
“officially adopt{ed] the definition of joint enterprise” set forth 
in the Restatement (Second) of Torts, § 491, comment c. at 548 
(1965). The Restatement provides that the four essential ele- 
ments are 

(1) an agreement, express or implied, among the members 
of the group; (2) a common purpose to be carried out by 
the group; (3) a community of pecuniary interest in that 
purpose, among the members; and (4) an equal right to a 
voice in the direction of the enterprise, which gives an 
equal right of control. 

The question of imputing Roger’s negligence, if any, to 
Virginia involves the imputation of a farmer husband’s negli- 
gence to his homemaker wife. We do not find a Nebraska case 
factually on point. Nonetheless, in Morse v. Gray, 166 Neb. 
557, 89 N.W.2d 842 (1958), the court said that the negligence 
of the husband cannot be imputed to the wife where there is 
nothing in the evidence adduced to show any joint enterprise 
between the wife and the husband. The court in Morse quoted 
from Bartek v. Glasers Provisions Co., Inc., 160 Neb. 794, 71 
N.W.2d 466 (1955): “‘‘The negligence of a husband while driv- 
ing an automobile with his wife as a guest may not be imputable 
to her... .’” Morse, 166 Neb. at 566, 89 N.W.2d at 848. 

[8] Here, Roger was alone in the vehicle, and any imputation 
of negligence must be premised on the alleged joint farming 
enterprise between Roger and Virginia. We have recited the 
instructions given by the court to the jury on this issue, as well 
as the four elements from the Restatement which must be 
proved. In examining the record in light of the four elements, 
we see two key issues: whether there was proof of an express or 
an implied agreement to enter into a joint enterprise between 
Roger and Virginia and whether there was proof that Roger and 
Virginia had equal authority to control the performance of the 
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farming operation. These are the first and fourth elements of the 
joint enterprise test. Generally, the mere existence of a marriage 
relationship does not have the effect of making the negligence 
of one spouse imputable to the other, but the existence of such 
a relationship will not preclude the negligence of one spouse 
from being imputed to the other. 65A C.J.S. Negligence § 159 
(1966). 

The Rousselle family had lived in San Jose, California, pre- 
viously, where Virginia was employed as a registered nurse and 
Roger, who has a degree in electrical engineering, was a com- 
puter manager. Roger, who did not have a farm background, 
began farming when the family moved to Lyman. He farmed a 
piece of land owned by Virginia’s mother, as well as land jointly 
owned with Virginia. The farming operation involved grain, as 
well as some cattle. Upon their move to the Lyman area in 1982, 
Virginia stopped working as a nurse because of a young and 
growing family. The Rousselles’ four children, Melissa, Cara, 
Robert, and Ray, were ages 21, 19, 13, and 11, respectively, at 
the time of trial. Virginia testified that Roger was responsible 
for the day-to-day farming activities on their land, as well as her 
mother’s land. She denied participating in any of the actual 
farming. Virginia testified that she never tilled the soil, prepared 
it for planting, drove a tractor, applied fertilizer or herbicides, 
cultivated, planted, or harvested. She admitted to setting irriga- 
tion tubes once when she went with her son who had been told 
by Roger to check water in a particular field. Virginia stated that 
she does not help Roger make decisions as to when or what 
crops are to be planted or what chemicals are to be used and that 
she does not know Roger’s plans in the morning when he leaves 
the house unless he tells her. Virginia said she controls none of 
Roger’s farming activities. Virginia testified that she did not 
make decisions about when to sell crops or to whom, nor did 
she know how much crops were sold for, nor did she check 
prices with the grain elevators. 

Virginia’s involvement in the farming operation can be sum- 
marized by stating that she pays the bills, both family- and farm- 
related, and on a very infrequent occasion, feeds cattle, sets an 
irrigation tube, or checks a headgate. All of the farm machinery 
and vehicles and land (other than her mother’s land) is jointly 
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owned, she and Roger file joint income tax returns, and she 
signs the notes at the bank. However, her testimony was that 
“Roger goes in and talks to the banker without me, gets the 
note, and we sign it, and [he] takes it back in.” Virginia’s testi- 
mony reveals much about how the family operates: 

Q. So, you benefitted from the farming just as Roger 
did? 

A. Yes. 

Q. Did you ever tell Roger that you thought he should 
do something different to the farming? 

A. No. 

Q. Why not? 

A. He wouldn’t have listened to me. 

Q. Why wouldn’t he listen to you? 

A. I don’t know nothin’ [sic] about farming. 

Q. So, you delegate that — you give him that right to 
perform that part of your relationship? 

A. When we moved back to farm, that is what he was 
going to do to make a living was farm. 

Q. So, you delegate that to him and you take care of the 
household? 

A. No. That is our understanding. I didn’t delegate. 

Q. It was your understanding that you would take care 
of the children and the house, and he would do the farm- 
ing as your livelihood? 

A. Yes. 

Q. And you didn’t do any more nursing? 

A. No. 

Roger testified to nothing different about Virginia’s involve- 
ment in the farming operation, nor was any other evidence 
offered by Clinten to show that Virginia had a different or more 
substantial role in the farming operation. 

The most recent pronouncement of the Nebraska Supreme 
Court on joint enterprises is Winslow v. Hammer, 247 Neb. 418, 
527 N.W.2d 631 (1995). The court emphasized the element of 
“a community of pecuniary interest in the purpose among the 
members,” citing Maselli v. Ginner, 119 Idaho 702, 809 P.2d 
1181 (idaho App. 1991), which in turn relied upon William L. 
Prosser, The Law of Torts § 72 (4th ed. 1971): “‘ “By limiting the 
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application of the doctrine to an enterprise having a business or 
pecuniary purpose, we will be avoiding the imposition of a basi- 
cally commercial concept to non-commercial situations which 
are more often matters of friendly or family cooperation and 
accommodation.”’” Winslow, 247 Neb. at 425-26, 527 N.W.2d 
at 636. 

We believe that this succinct reasoning is particularly appli- 
cable to the evidential record here, which really shows nothing 
more than a marriage between Virginia and Roger where each 
works: she runs a household with four children, and he provides 
the family’s livelihood by farming. We find no evidence in the 
record to support the first and fourth elements of the test for 
joint enterprise. There is no evidence of an agreement, express 
or implied, that Roger and Virginia will jointly engage in the 
business of farming. The only thing resembling an agreement in 
the record is that which obviously and naturally occurs because 
of their shared interests as husband and wife working together 
to raise their family. In short, the evidence proves a family rela- 
tionship, not a commercial one. Second, there is no evidence 
whatsoever that Virginia has the right of control or an equal 
voice in the farming operation. In fact, the evidence is abun- 
dantly clear that she has no knowledge, interest, control, or 
voice in how the farm will be run. The fact that she manages 
what can be described as the family checkbook and pays farm- 
ing-related expenses at her husband’s direction does not consti- 
tute an agreement to jointly engage in a common pecuniary 
enterprise with the right to equal control. We recognize that the 
element of control is not necessarily a matter of the exercise of 
control, but the right to do so. Nonetheless, there is no evidence 
here that Virginia had such a right concerning the farming oper- 
ation, and certainly the record is undisputed that she in fact 
exercised no control over the farming operation. 

The Iowa Supreme Court in Farm Bureau Service Co. of 
Hardin Cty. v. Bavender, 217 N.W.2d 560 (Iowa 1974), 
described a husband-and-wife farming operation similar to that 
evidenced in the record here, except that the wife did chores and 
fieldwork when needed, whereas the husband took care of the 
finances. The Iowa court there upheld the trial court’s refusal to 
find that the husband and wife were engaged in a joint enter- 
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prise, using essentially the same tests we have previously out- 
lined from Nebraska jurisprudence. The Bavender court held: 
The evidence in this case is totally lacking with regard to 

any voluntary agreement between the defendants to engage 
in a joint venture in the operation of their farming enter- 
prise. Instead, the evidence demonstrates a typical joint 
ownership of property and the pooling of assets for com- 
mon advantage between a husband and a wife. Certainly 
the evidence establishes the wife occasionally assisted with 
the chores and the field tasks, as did the children of the par- 
ties. However H. L. Bavender was not the employer of 
Helen Bavender, nor was he her business partner. 

Id. at 563. 

The Bavender court also stated: “We are not willing to 
impute the rule of joint venturer into the role of spouse. The evi- 
dence establishes conclusively to us that the activity of Helen 
Bavender was that traditionally associated with her role as a 
farm housewife.” Id. at 564. 

Some 24 years after Bavender, we are reluctant to label any 
marital relationship in the late 1990s as a “traditional” farm 
household. Nonetheless, we are convinced that the joint enter- 
prise doctrine, in order to be applied to a husband and wife who 
happen to live on a family farm, must involve much more proof 
than that offered about the Rousselles on the central issues of 
the parties’ agreement and the equality of control. In Popejoy v. 
Steinle, 820 P.2d 545 (Wyo. 1991), the Wyoming Supreme 
Court drew a distinction between joint enterprise, which is for 
the mutual benefit or pleasure of the parties, and joint venture, 
which are business ventures with commercial and profit 
motives, but the court declined to find joint venture in the wife’s 
trip, during which an accident occurred, to purchase a calf for 
the daughter to raise, despite substantial evidence of joint ven- 
ture between the husband and wife in a general ranching 
operation. The Wyoming court limited its analysis to whether 
the ranch couple was “engaged in a joint venture at the time of 
[the] accident.” Jd. at 551. In G. R. Little Agency, Inc. v. 
Jennings, 88 N.C. App. 107, 362 S.E.2d 807 (1987), the wife’s 
use and enjoyment of profits from the former husband’s farm 
business did not make the wife liable for the husband’s business 
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farm debts, including an insurance policy on the husband’s farm 
which she had procured prior to their divorce. The wife utilized 
the profits merely for living and subsistence purposes to which 
she, as the husband’s wife, was entitled. See Wood v. Claussen, 
207 S.W.2d 802 (Mo. App. 1948) (joint ownership of farm 
property without element of joint venture, i.e., joint carrying on 
of business enterprise for profit, prevents imputed liability from 
husband to wife). 

Consequently, in the present case, in view of the evidence 
and the applicable law, the trial court should have granted the 
requested directed verdict in favor of Virginia, as there was 
inadequate proof as a matter of law of a joint enterprise. Thus, 
the district court is directed to dismiss the case as to Virginia. 


Failure to Instruct Jury to Make Separate Findings 
for Economic and Noneconomic Damages. 

[9,10] The date of this accident was June 29, 1992, which 
means that by virtue of Neb. Rev. Stat. § 25-21,185.07 (Reissue 
1995), the newer rules with respect to contributory negligence 
and comparative negligence are applicable. Neb. Rev. Stat. 
§ 25-21,185.09 (Reissue 1995) provides that the contributory 
negligence chargeable to a claimant shall diminish proportion- 
ately the amount awarded as damages for an injury attributable 
to the claimant’s contributory negligence but shall not bar recov- 
ery, unless the contributory negligence is equal to or greater than 
the total negligence of all persons against whom recovery is 
sought. In the instant case, the jury made an express finding that 
Clinten’s negligence was 0 percent. Therefore, this statute does 
not apply to reduce Clinten’s recovery. However, Roger argues 
that a related statute, Neb. Rev. Stat. § 25-21,185.10 (Reissue 
1995), does apply. This statute provides: 

In an action involving more than one defendant when 
two or more defendants as part of a common enterprise or 
plan act in concert and cause harm, the liability of each 
such defendant for economic and noneconomic damages 
shall be joint and several. 

In any other action involving more than one defendant, 
the liability of each defendant for economic damages shall 
be joint and several and the liability of each defendant for 
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noneconomic damages shall be several only and shall not 
be joint. Each defendant shall be liable only for the 
amount of noneconomic damages allocated to that defend- 
ant in direct proportion to that defendant’s percentage of 
negligence, and a separate judgment shall be rendered 
against that defendant for that amount. 

[11-14] Clinten sought recovery for both economic and 
noneconomic damages, and both types of damages were sub- 
mitted to the jury. Roger’s argument is that notwithstanding that 
Jack was a third-party defendant, the jury should have deter- 
mined the percentage of negligence attributable to each Jack 
and Roger and then the second paragraph of § 25-21,185.10 
quoted above would determine the precise nature and extent of 
their liability. Roger argues that Roger’s and Jack’s liability 
would be joint and several for economic damages but that there 
would be only several liability for noneconomic damages. See 
Neb. Rev. Stat. § 25-21,185.08 (Reissue 1995) (defining eco- 
nomic damages as “monetary losses” and noneconomic dam- 
ages as “subjective, nonmonetary losses”). The jury, as 
instructed, separately assessed the percentage of negligence 
chargeable to Roger and Jack. But the trial court failed to 
require the jury to separately determine Clinten’s economic and 
noneconomic damages. Roger acknowledges that no party 
requested that the jury make such a finding, but he relies upon 
the rule that whether requested to do so or not, a trial court has 
the duty of instructing on issues presented by the pleadings and 
the evidence, and the failure to do so constitutes prejudicial 
error. Burns v. Metz, 245 Neb. 428, 513 N.W.2d 505 (1994). 
Appellate courts reserve the right to note plain error which was 
not complained of at trial. Russell v. State, 247 Neb. 885, 531 
N.W.2d 212 (1995) (Lanphier, J., dissenting). Plain error is 
error plainly evident from the record and of such a nature that 
to leave it uncorrected would result in damage to the integrity, 
reputation, or fairness of the judicial process. Pantano vy, 
McGowan, 247 Neb. 894, 530 N.W.2d 912 (1995). That appel- 
late courts will reach errors in jury instructions despite the lack 
of objection to, request for, or tender of a proper instruction, 
cannot be doubted. See Wheeler v. Bagley, 254 Neb. 232, 575 
N.W.2d 616 (1998). 
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[15-17] Roger sought contribution from Jack by alleging that 
Jack was also negligent, which negligence proximately con- 
tributed to any damages suffered by Clinten. The prerequisite 
for contribution is that the party seeking contribution and the 
party from whom it is sought must share a common liability. 
Smith v. Kellerman, 4 Neb. App. 178, 541 N.W.2d 59 (1995). 
Contribution is the sharing of the cost of an injury as opposed 
to acomplete shifting of the cost from one to another, which is 
indemnification. Id. A common liability to the same person 
must exist in order for there to be contribution. Rawson v. City 
of Omaha, 212 Neb. 159, 322 N.W.2d 381 (1982). In Smith, 
supra, we disapproved the use of NJI2d Civ. 3.42 entitled 
“Concurring Cause” in a contribution action, saying that 
instructing that one person may be responsible for the entire 
injury when the negligence of two people allegedly combined to 
proximately cause the injury is the antithesis of contribution. 

With this background about contribution, we return to the 
assigned error. In the case at hand, there is no claim that Roger 
and Jack were engaged in a joint enterprise which would make 
them jointly and severally liable for both economic and 
noneconomic damages under § 25-21,185.10. Without a joint 
enterprise, the statute makes them jointly and severally liable 
for Clinten’s economic damages, but only severally liable for 
his noneconomic damages. See § 25-21,185.10. When there are 
multiple defendants, the plain language of § 25-21,185.10 
requires that the trial court instruct the jury to make separate 
findings as to the amount of economic and noneconomic dam- 
ages, which are defined in § 25-21,185.08, assuming, of course, 
that the evidence justifies the submission of either type of dam- 
age. This must be done in order for the statute to be correctly 
applied. Such findings determine the amount for which defend- 
ants such as Roger and Jack will be jointly and severally liable 
and the amount for which they will be only severally liable. The 
trial court erred in failing to instruct the jury to determine the 
amount of Clinten’s economic and noneconomic damages. 

[18] And, of course, the actual amount of the individual’s lia- 
bility is directly dependent on how the jury divides the 100 per- 
centage points of negligence between Clinten, Roger, and Jack, 
because § 25-21,185.10 requires proportionality. The Nebraska 
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Supreme Court recently held that it is plain error not to instruct 
the jury on the effects of their allocation of negligence. Wheeler, 
supra. In Wheeler, the court said that § 25-21,185.09 contains a 
clear mandate from the Nebraska Legislature that the jury be 
“fully and openly informed before making its determinations 
with respect to contributory negligence and the attendant allo- 
cation of negligence.” Wheeler, 254 Neb. at 238, 575 N.W.2d at 
619. See, also, Fiscel v. Beach, 254 Neb. 678, 578 N.W.2d 52 
(1998) (reversing and remanding for new trial where jury was 
not instructed on effect of its allocation of negligence). In Fiscel, 
the need for such an instruction was described as “mandatory.” 
Id. at 684, 578 N.W.2d at 57. Wheeler requires that the instruc- 
tion on the effect of allocation be given when the cause of 
action arises after February 8, 1992, and “in which contributory 
negligence is a defense.” Wheeler, 254 Neb. at 239, 575 N.W.2d 
at 620. Both conditions are satisfied here. Therefore, under 
Wheeler and Fiscel, the trial court in the instant case also erred 
in not instructing the jury about the effect of the allocation of 
negligence. In both Wheeler and Fiscel, the court found plain 
error from such failure, as we do here. 

[19,20] While we recognize that Wheeler and Fiscel are the 
most basic “plaintiff against defendant” cases, whereas this case 
involves a third-party claim by Roger against Jack, we do not 
see this difference as mandating a different outcome. The heart 
of the rationale of Wheeler is that the jury should not stumble 
blindly about trying to guess what effect its percentage alloca- 
tion of negligence will have, nor should the jury try to “adjust” 
its damage award for the allocation without accurate informa- 
tion. That rationale carries just as much weight when the jury is 
allocating among multiple defendants, as in the present case. As 
pointed out in 3 Arthur Best, Comparative Negligence Law and 
Practice § 19.10(3)(c)(i) (1998), a system of allocation of fault 
that ignores patently responsible tort-feasors is needlessly 
impractical if a single action can include and adjudicate all par- 
ties potentially liable for a plaintiff’s injuries. Efficient and 
equitable enforcement of contribution among multiple tort-fea- 
sors requires enforcement of contribution in the same proceed- 
ing. Jd. Thus, the fact that Jack is a third-party defendant is of 
no consequence. That Jack is in the case via a third-party peti- 
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tion rather than sued originally by Clinten is a distinction with- 
out a difference. 

Although we have already addressed two grounds for rever- 
sal, further problems are presented in the record because of how 
the trial court entered judgment on the jury’s verdict. 
Obviously, the court could not enter a proper judgment because 
economic and noneconomic damages had not been separately 
assessed by the jury. Nonetheless, we think it is of some bene- 
fit in future trials to discuss the trial court’s entry of judgment. 
The trial court entered a judgment against Roger for $175,000, 
or 100 percent of the total damages assessed by the jury, despite 
the jury’s finding that Roger was only 90-percent negligent. But 
apparently as a form of “offset,” the trial court then gave Roger 
a judgment against Jack for $17,500, or 10 percent of that 
amount. The trial judge’s thought may have been to give Roger 
a chance to recoup 10 percent (the jury’s assessment of Jack’s 
negligence) from Jack of what Roger was to pay Clinten. But 
whether such judgment would actually serve to hold Roger’s 
liability to 90 percent of the total damages is a function of 
whether Roger can collect $17,500 from Jack. 

But most importantly, an offsetting judgment is not the result 
intended or required by the statute. We see § 25-21,185.10 as 
protecting a marginally or less culpable tort-feasor from the 
burden of joint and several liability for the entirety of the plain- 
tiff’s damages. This occurs under the new statute, because as 
between defendants, joint and several liability applies only to 
economic damages, when in many tort cases the greatest dam- 
ages may well be noneconomic, e.g., for pain and suffering. 
With respect to amount of noneconomic damages, “[e]ach 
defendant shall be liable only for the amount of noneconomic 
damages allocated to that defendant in direct proportion to that 
defendant's percentage of negligence, and a separate judgment 
shall be rendered against that defendant for that amount.” 
(Emphasis supplied.) § 25-21,185.10. 

Thus, the third error was that when the trial court entered 
judgments upon the jury’s verdict, it did not enter “a separate 
judgment . . . against” Roger and Jack, as the statute contem- 
plates, for their proportional allocation of the noneconomic dam- 
ages. The trial court’s error in failing to require the jury to sepa- 
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rate economic and noneconomic damages inevitably led to the 
errors in the judgments entered upon the jury’s verdict. Perhaps 
an example, in the context of this case, of how the statute should 
be applied will be of benefit to the trial bench and the bar. 

Assuming, for illustration, that the jury had been instructed 
to separately assess Clinten’s economic and noneconomic dam- 
ages and did so at $10,000 and $165,000 respectively and using 
the percentages of negligence for Jack (10 percent) and Roger 
(90 percent) found by the jury, then the following result obtains 
under § 25-21,185.10. A judgment for $10,000 for economic 
damages should have been entered in Clinten’s favor against 
Roger and Jack jointly and severally. A separate judgment in 
Clinten’s favor against Roger for 90 percent of $165,000 (the 
noneconomic damages), or $148,500, should have been entered. 
Finally, a separate judgment in the amount of $16,500, or 10 
percent of the noneconomic damages, should have been entered 
against Jack and in favor of Clinten. 

Notwithstanding the absence of a request to instruct in accor- 
dance with § 25-21,185.10, the trial court must still properly 
instruct on material or relevant issues presented by the plead- 
ings and the evidence. Anderson v. Union Pacific RR. Co., 229 
Neb. 321, 426 N.W.2d 518 (1988). The instructions were wrong 
in a number of ways, and thus the verdict must be reversed and 
the matter remanded for a new trial. 


Extent of Remand. 

To this point, we have decided a number of issues. First, the 
trial court should have sustained Virginia’s motion for a directed 
verdict and dismissed her from the litigation. After a complete 
presentation of evidence on whether Roger and Virginia were 
involved in a joint enterprise, so as to allow the imputation of 
Roger’s negligence to her, there was a failure of proof. As a 
matter of law, there was no joint enterprise between Virginia 
and Roger. Accordingly, the district court is directed to dismiss 
Virginia from the case. 

Second, the district court erred in failing to have the jury sep- 
arately determine Clinten’s economic and noneconomic dam- 
ages and in failing to advise the jury of the effect of its alloca- 
tion of negligence. Finally, the court erred in entering an 
offsetting judgment in Roger’s favor against Jack rather than 
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following the procedure for joint and several liability, had eco- 
nomic damages been assessed, including a proportional and 
separate judgment for Clinten’s noneconomic damages. Thus, a 
new trial is required. 

Although not briefed by the parties, the issue now naturally 
arises as to whether the jury’s determination that Clinten was 0- 
percent negligent, that Roger was 90-percent negligent, and that 
Jack was 10-percent negligent is binding so that the only issue 
on retrial is the amount of economic and noneconomic damages. 
The answer to that question is provided by Wheeler v. Bagley, 
254 Neb. 232, 575 N.W.2d 616 (1998), where the court held that 
the language from § 25-21,185.09, “[t]he jury shall be instructed 
on the effects of the allocation of negligence,” means that the 
jury should be fully aware of the ramifications of its allocation 
of negligence “so that it may make a careful and considered 
determination regarding the apportionment of liability.” 
Wheeler, 254 Neb. at 241-42, 575 N.W.2d at 621. Consequently, 
the court in Wheeler remanded the cause for a new trial on both 
damages and liability because the instruction, which was not 
given, affects the jury in its determination of liability and its 
attendant allocation of negligence. We read Wheeler as clear 
authority for the proposition that the present case must be 
retried on both liability and damages under proper instruction, 
which we believe may be found in Wheeler, supra; in Fiscel v. 
Beach, 254 Neb. 678, 578 N.W.2d 52 (1998); and in this opin- 
ion. Thus, the end result is a new trial, but without Virginia. 

Roger also has an evidentiary assignment of error dealing 
with the admission of the motor vehicle accident report pre- 
pared by a deputy sheriff. An initial objection to exhibit 7 on 
foundation and relevance was overruled, and the document was 
received into evidence. Then, a second objection was made on 
hearsay grounds, but the court ruled: “I have already received it 
now.” Given that the court’s ruling appears to be a matter of the 
timing of the objection and a retrial has been ordered, no further 
comment on this evidentiary point is needed. 


Loss of Earning Capacity in Future. 
Roger assigns error to the trial court’s submission to the jury 
as an element of Clinten’s potential damage “[t]he reasonable 
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value of the earning capacity plaintiff is reasonably certain to 
lose in the future.” Roger argues that the jury was allowed to 
engage in speculation and conjecture as to any future loss of 
earning capacity, citing Uryasz v. Archbishop Bergan Mercy 
Hosp., 230 Neb. 323, 431 N.W.2d 617 (1988). The evidence in 
Uryasz was that the injured plaintiff had recovered about 90 
percent; continued to have pain and numbness in her leg; and 
was unable to return to work and if she did, she would not work 
in a drugstore, as she could not stand on her legs that long and 
do a good job. An economist testified that Uryasz’ future loss of 
earning capacity was $215,280. The Nebraska Supreme Court 
in Uryasz found that the economist’s testimony concerning the 
plaintiff’s diminution of earning capacity and its present worth 
was speculative and confusing to the jury. Nonetheless, the 
court found that the evidence, if believed, showed that the plain- 
tiff had an injury and an impairment, in some indefinite degree, 
to her future earning capacity. However, relating the extent and 
permanency of that injury to Uryasz’ job performance under the 
record would require the jury to engage in speculation and con- 
jecture. In reversing the jury’s verdict, the court held that the 
evidence “fails to prove with reasonable certainty the impair- 
ment of plaintiff’s future earning capacity.” Jd. at 335, 431 
N.W.2d at 625. 

Examination of the record in the instant case reveals medical 
testimony that Clinten has sustained an injury to his cervical 
spine which will likely require surgical intervention. Dr. Terry 
Mark Himes testified with reasonable medical certainty that 
Clinten should have surgery to correct the motion between the 
C6-7 vertebrae, and the doctor described several different pos- 
sible techniques. Dr. Himes described various adverse conse- 
quences of that surgery, including an accelerated rate of degen- 
erative arthritic change. Dr. Himes gave an opinion that Clinten 
had suffered a 20-percent partial impairment of the whole body, 
that his activities would be limited, and that he would continue 
to experience limitations significant enough to restrict his activ- 
ities in the area of farm work. 

Roger relies upon Schwab v. Allou Corp., 177 Neb. 342, 128 
N.W.2d 835 (1964), to argue that the submission of loss of 
future earning capacity was error. In Schwab, the plaintiff, a 
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teacher, received injuries to a leg and was assigned a 10- to 15- 
percent disability, which was, according to the evidence, an 
inconvenience when she resumed teaching. The court found that 
there was a failure to prove with reasonable certainty that the 
injury impaired Schwab’s earning capacity. 

In dealing with the instant assignment of error, we remember 
that a new trial has been ordered on both liability and damages. 
Thus, we believe the only pronouncement we need make is that 
on the record before us, we cannot say that the trial court erred 
in submitting this element of damage to the jury on this record. 
But the trial court will once again need to evaluate this issue in 
light of the evidence at the retrial. 


Cross-Appeall. 

Jack has cross-appealed and assigns error to the trial court’s 
conclusions that the Rousselles were entitled to contribution 
from him and that the Rousselles “were entitled to relief based 
on apportionment of fault.” Jack also asserts that the trial court 
erred in failing to determine that the Rousselles were barred 
from recovering anything from Jack by Roger’s negligence. We 
believe that our resolution of Roger’s assignments of error deal- 
ing with the failure to instruct the jury on separate economic 
and noneconomic damages, as well as our commentary about 
the manner in which judgment was entered in this case, largely 
resolves the cross-appeal. However, we do take this opportunity 
to respond to the assertion made in brief by Jack that “two 
actions [were] being tried in this case, i.e., the case of Clinten 
Lackman against the Rousselles and the case of the Rousselles 
against Jack Lackman . . . each independently subject to the 
terms and requirements of the Nebraska Comparative 
Negligence Statute, to-wit, §25-21,185.07 [et seq.]” Brief for 
cross-appellant at 18. 

We have already indicated our disagreement with this con- 
cept. In this instance, it is only the fact that Clinten sued only 
Roger, who then brought Jack in as a third-party defendant, 
which caused the parties to be lined up as plaintiff (Clinten) 
versus defendant and third-party plaintiff (Roger) versus third- 
party defendant (Jack). Procedural twists aside, this case is still 
a negligence action against two parties, Roger and Jack, who 
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are alleged to have each been negligent and a proximate cause 
of Clinten’s damages. The basic job of the jury in this case was 
to determine if there was negligence, and if so by whom, and in 
what proportion. The jury’s next task was to determine dam- 
ages, separating economic from noneconomic, and then to 
apportion the damages according to the law of comparative neg- 
ligence. To the extent feasible, we have tried to provide guid- 
ance for the retrial of this action which, as said, we do not see 
as two independent cases. Beyond this, no further comment is 
needed upon the cross-appeal. The cause is remanded for fur- 
ther proceedings consistent with this opinion. 
REVERSED AND REMANDED WITH DIRECTIONS. 

MUES, Judge, dissenting. 

I respectfully dissent. I disagree with that portion of the 
majority’s decision which finds error in the failure to instruct 
the jury to separately determine economic and noneconomic 
damages and in the manner in which the trial court entered 
judgment. If Clinten had sued both Roger and Jack as joint tort- 
feasors, I would wholeheartedly agree with the majority’s con- 
clusions. But Clinten did not sue both Roger and Jack—Clinten 
sued only Roger, seeking 100 percent of his recovery. 


Joinder of Tort-Feasors. 

It has long been the rule in this state that a plaintiff need not 
join all tort-feasors as defendants in an action for damages. See 
Fick v. Herman, 161 Neb. 110, 72 N.W.2d 598 (1955). The 
Nebraska Supreme Court has recently reaffirmed that rule in a 
suit by a bank for tortious conversion where the defendant 
argued a third party was necessary or indispensable. In finding 
that the bank was not required to join all possible joint tort-fea- 
sors, the Supreme Court stated: “A plaintiff need not join all 
tort-feasors as defendants in an action for damages. Every joint 
tort-feasor is liable for all damages to which his conduct has 
contributed, and it is no defense that these damages would not 
have occurred without the concurring misconduct of another 
person.” Battle Creek State Bank v. Preusker, 253 Neb. 502, 
512, 571 N.W.2d 294, 301 (1997). 

It has also been said that a defendant may not tender a sub- 
stitute defendant to the plaintiff by pleading that the cause of 
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the plaintiff’s injury was the act of the third-party defendant and 
not of the original defendant, since a person may be brought in 
as a third party only if he is secondarily liable to the third per- 
son, rather than directly liable to the original plaintiff. 67A 
C.J.S. Parties § 98 (1978). 


Third-Party Practice. 

Neb. Rev. Stat. § 25-331 (Reissue 1995) is Nebraska’s 
impleader statute. Impleader is a procedural device which does 
not create substantive rights but merely accelerates the accrual 
of the right to assert a claim of liability over. See 67A C.J.S. 
Parties § 95 (1978). Thus, § 25-331 provides a procedure by 
which a defendant, “as a third-party plaintiff,” may bring into an 
action a party who is or may be liable for all or part of the plain- 
tiff’s claim. Leave of court is required, and when authorized, the 
person brought in is called the “third-party defendant.” 

Of significance to my dissent is that impleader is not manda- 
tory, nor is the plaintiff compelled to assert any claim against 
the third-party defendant, even one arising out of the transaction 
or occurrence that is the subject matter of the plaintiff’s claim 
against the original defendant. § 25-331. The court or any party 
may move to strike the third-party claim or for its severance or 
separate trial if the third-party claim should delay trial, might 
tend to confuse a jury, or in-any way jeopardizes the rights of 
the plaintiff. Id. 

A third-party claim under § 25-331 may be asserted when a 
third party’s liability is in some way dependent upon the 
outcome of the main claim or when the third party is secondar- 
ily liable to the defendant. Life Investors Ins. Co. v. Citizens 
Nat. Bank, 223 Neb. 663, 392 N.W.2d 771 (1986). The basic 
function of third-party practice is the original defendant’s seek- 
ing to transfer to the third-party defendant the liability asserted 
by the original plaintiff. Jd. The granting of leave to file a third- 
party complaint is within the discretion of the trial judge. 
Northwestern Bell Tel. Co. y. Woodmen of the World Life Ins. 
Soc., 189 Neb. 30, 199 N.W.2d 729 (1972). 


Contribution. 
There is no dispute that Jack’s involvement in this case is as 
a third-party defendant sued by Roger on a theory of contribu- 
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tion. Clinten asserted no claim against Jack after the impleader 
was allowed, nor was he compelled to do so under § 25-331. I 
believe any verdict for Clinten under a typical case prior to the 
passage of § 25-21,185.10 could only have been against Roger, 
the person Clinten sued. In turn, Roger would have been enti- 
tled to a judgment against Jack to shift a part of the common lia- 
bility on the premise that Roger, in facing Clinten’s judgment, 
would be discharging more than his fair share of the common 
liability. See, e.g., Smith v. Kellerman, 4 Neb. App. 178, 541 
N.W.2d 59 (1995). 

Generally, the method of contribution among joint tort-fea- 
sors varies. In some jurisdictions, it is pro rata or proportionate, 
based upon the number of tort-feasors. In others, each tort-fea- 
sor bears the loss in proportion to his fault. See 18 C.J.S. 
Contribution § 8 (1990). To my knowledge, Nebraska’s method 
of apportioning loss between joint tort-feasors for purposes of 
contribution before § 25-21,185.10 has never been specifically 
defined by the Supreme Court. 


Statutory Construction. : 

Statutory language is to be given its plain and ordinary mean- 
ing. This court will, if possible, try to avoid a construction which 
would lead to absurd, unconscionable, or unjust results. Hilliard 
v. Robertson, 253 Neb. 232, 570 N.W.2d 180 (1997). The major- 
ity essentially concludes that there is no rational distinction 
between Jack’s status as a third-party defendant as opposed to 
that of an original defendant, when assessing the applicability of 
§ 25-21,185.10. To reach that conclusion, the majority implicitly 
construes the term “defendant” in § 25-21,185.10 to include 
“third-party defendant,” a term used only in § 25-331. The major- 
ity has read into the statute language which is not there, and I 
believe the construction it places on this section leads to several 
unjust results. 

The first is that Clinten, not Roger, is forced to bear the risk 
of the collectibility of a judgment against Jack. As stated, in a 
third-party proceeding seeking contribution under § 25-331, the 
judgment would normally be in favor of the third-party plaintiff, 
Roger, as the trial court determined here. Next, it seems funda- 
mentally wrong that a judgment be entered against someone and 
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in favor of another who has not sought it. Such a result defies 
basic pleading rules. Moreover, it contradicts the rule in Fick v. 
Herman, 161 Neb. 110, 72 N.W.2d 598 (1955), that a plaintiff 
cannot be forced to join all tort-feasors and the language of 
§ 25-331 that a plaintiff is not compelled to assert a claim 
against the third-party defendant. By treating the third-party 
defendant, Jack, as if he were an original defendant sued by 
Clinten, the majority has effectively “joined” Jack as a tort- 
feasor for Clinten. If the intent of the Legislature in enacting 
§ 25-21,185.10 was to abrogate the Fick rule and alter long- 
standing rules of procedure on necessary and indispensable par- 
ties, it seems it could have easily said so. 

Moreover, although perhaps not “unjust,” the majority’s rea- 
soning, if correct, accentuates yet another significant change 
brought about by § 25-21,185.10. The effect of the majority’s 
conclusion is that the substantive common law of contribution 
between joint tort-feasors has been replaced by the provisions 
of § 25-21,185.10, a statute which, on its face, ostensibly 
applies only when a plaintiff seeks relief, not when a defendant 
seeks contribution from another tort-feasor. 

While construing the formula of § 25-21,185.10 to be appli- 
cable to Roger’s suit for contribution is an ingenious way to 
clarify a subject heretofore uncertain in this state, Nebraska’s 
common law of allocating damages for contribution purposes 
was arguably much different than the legislatively imposed for- 
mula of § 25-21,185.10. See, e.g., 18 C.J.S. Contribution § 8 
(methods of contribution vary, in some instances it being pro 
rata based upon number of tort-feasors). See, also, Smith v. 
Kellerman, supra. 

Section 25-21,185.10 clearly evidences the Legislature’s 
intent to limit a tort-feasor’s liability to a plaintiff for noneco- 
nomic damages to a percentage of that tort-feasor’s negligence 
when a plaintiff seeks to recover from more than one defendant. 
While I do not challenge the majority’s logic in implying a sim- 
ilar intent as to third-party actions between tort-feasors for con- 
tribution, the statute does not address this topic, and it is one 
which I suspect is not normally associated with the statutory 
scheme which focuses on the liability of the defendants to the 
plaintiffs and not on the defendants’ liability to one another. 
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In sum, I am not convinced that the issues raised by Roger 
are answered by the subject legislation. Surely, the majority’s 
opinion is a well-reasoned attempt to balance § 25-21,185.10 
with existing law. But in my view, the majority goes too far 
when it interprets the statute in ways that abrogate well-estab- 
lished principles—some statutory and some common law, some 
procedural and some substantive—without the Legislature’s 
clear indication that such was the intended result. Based on cur- 
rent Nebraska law, the action below involved two separate pro- 
ceedings which were tried together at the discretion of the trial 
court. There was no error in the jury’s failure to determine 
Clinten’s economic and noneconomic damages or to allocate 
negligence between Roger and Jack in Clinten’s suit against 
Roger. Moreover, based on the pleadings, I believe the district 
court correctly entered judgment in favor of Clinten and against 
Roger for the full amount of Clinten’s damages. Assuming 
arguendo that the suit by Roger against Jack required a deter- 
mination of their respective percentages of negligence, it would 
have been solely for contribution purposes. While such results 
are not necessarily compatible with the. majority’s view of 
§ 25-21,185.10, I believe they are the ones compelled by 
Nebraska’s current jurisprudence. And compatible or not, I 
believe they are the results which must continue in such matters 
unless or until the Legislature specifically directs to the 
contrary. 


STATE OF NEBRASKA, APPELLEE, V. 
KEVIN V. JOHNSON, APPELLANT. 
585 N.W.2d 486 


Filed September 29, 1998. No. A-98-136. 


1, Habitual Criminals: Prior Convictions. Two or more prior convictions arising out 
of the same set of circumstances may not be used to impose an enhanced penalty 
under Neb. Rev. Stat. § 29-2221 (Reissue 1995). 

2. ___:____. Where the sequence of prior convictions is an issue, the rule followed in 
the majority of jurisdictions is that each successive felony must be committed after 
the previous felony conviction in order to count toward habitual criminal status. 
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3. Trial: Evidence: Waiver: Appeal and Error. Errors in the admission of evidence 
are waived by failure to object at trial. 

4. Pleas. A guilty plea admits all facts recited in open court by the State and all facts 
alleged in the information, including the time and place that the offense was com- 
mitted. 

5. ___. Before accepting a guilty plea, the trial court must determine, among other 
things, whether a factual basis for the plea exists. 

6. Habitual Criminals. The habitual criminal statute does not constitute a separate 
criminal offense, but, rather, serves as an enhancement of the penalty for the crime 
committed. 


Appeal from the District Court for Pierce County: RICHARD 
P. GARDEN, Judge. Sentence vacated, and cause remanded for 
resentencing. 


William F. Eustice for appellant. 


Don Stenberg, Attorney General, and J. Kirk Brown for 
appellee. 


HANNON, SIEVERS, and MUES, Judges. 


SIEVERS, Judge. 

This matter is submitted for decision without oral argument 
because it is upon a guilty plea. This case presents issues 
involving a guilty plea to a habitual criminal charge and the 
extent to which a defendant may have waived errors in the 
State’s presentation against him by his guilty plea. 

On January 7, 1998, an information was filed in the district 
court for Pierce County, Nebraska, charging Kevin V. Johnson 
with unlawful possession of a controlled substance with intent 
to deliver, a Class III felony. That information also charged 
Johnson with operating a motor vehicle during a period of sus- 
pension, second offense, and with being a habitual criminal 
under Neb. Rev. Stat. § 29-2221 (Reissue 1995). The allegations 
of the habitual criminal count were that on July 10, 1995, 
Johnson was convicted by the district court for Madison County 
of possession of a controlled substance and sentenced to an 
indeterminate term of not less than 18 months’ nor more than 3 
years’ incarceration. The second allegation of a previous con- 
viction was that on that same date, Johnson was also convicted 
in the district court for Pierce County on a charge of possession 
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of a controlled substance with intent to deliver and sentenced to 
an indeterminate term of not less than 18 months’ nor more than 
3 years’ incarceration. 

As part of a plea agreement which came before the court on 
January 12, 1998, an amended information was filed that 
dropped the charge of driving while under suspension. The 
defendant was advised by the court of the nature of the charges 
and penalties and then informed of his rights. Johnson then 
stated that he wished to plead guilty to the possession charge as 
well as the charge of being a habitual criminal. With regard to 
the factual basis for the possession charge, Johnson stated that 
when he “was pulled over by a highway patrolman,” Johnson 
“had a small amount of methamphetamine” in his pocket, and 
that he knew it was such because the person who gave it to him 
told him that. The State informed the court that two bags had 
been removed from Johnson’s pocket and the contents were 
later tested as methamphetamine. One bag weighed 4.7 grams, 
and the other weighed | gram. 

At this point, the State offered exhibits 1 and 2, certified 
copies of Johnson’s two prior convictions, without objection 
from Johnson’s counsel. Exhibits 1 and 2 were received by the 
court “for the purposes of determining whether or not the 
defendant is an habitual criminal.” Exhibit 1 includes an infor- 
mation charging Johnson with possession of methamphetamine 
in Madison County on December 21, 1994, plus the district 
court’s journal entry indicating that Johnson appeared in court 
with his counsel, was advised of his rights, and entered a plea 
of guilty to that charge. Johnson was sentenced, according to 
exhibit 1, on July 10, 1995, to an indeterminate term of not less 
than 18 months’ nor more than 3 years’ incarceration, said sen- 
tence to be served concurrent with the sentence in “Case No. 
7137 in the District Court of Pierce County... .” 

Exhibit 2 includes a journal entry from the aforementioned 
case No. 7137 from the district court for Pierce County, reciting 
that Johnson was before that court on May 8, 1995, charged 
with possession of a controlled substance. The journal entry 
recites that Johnson pleaded guilty, but it does not contain the 
factual basis for this plea or its acceptance by the district court. 
The journal entry set the conviction in case No. 7137 for sen- 
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tencing on July 10. Exhibit 2 also includes a second journal 
entry showing that Johnson was sentenced on July 10, 1995, for 
an indeterminate term of not less than 18 months’ nor more than 
3 years’ incarceration. The information filed against Johnson in 
case No. 7137 is not included in exhibit 2, nor is it in the record 
before us. Thus, we are without knowledge as to when and 
where the offense occurred which led to the guilty plea reflected 
in exhibit 2. 

After receiving exhibits 1 and 2 in this case, the trial court 
accepted Johnson’s guilty plea on the habitual criminal charge. 
This subjected Johnson to a penalty of not less than 10 nor more 
than 60 years’ incarceration on the underlying charge of pos- 
session of a controlled substance. The trial court sentenced 
Johnson to 10 years in prison. 

Johnson timely appeals to this court. 


ASSIGNMENT OF ERROR 
Johnson alleges that the trial court erred “in enhancing sen- 
tence for conviction of possession of a controlled substance on 
[the] basis of finding that the conviction was third conviction of 
a felony.” 


STANDARD OF REVIEW 
A trial court is afforded discretion in deciding whether to 
accept guilty pleas, and an appellate court will reverse the trial 
court’s determination only in case of an abuse of discretion. 
State v. Dodson, 250 Neb. 584, 550 N.W.2d 347 (1996). 


ANALYSIS 

[1] Johnson’s argument is that under the habitual criminal 
statute, § 29-2221(1), the State failed to prove he was “twice 
convicted of a crime, sentenced, and committed to prison.” 
Johnson argues that the evidence showed only that he was sen- 
tenced on the same day, July 10, 1995, in two separate counties 
to the same sentence of not less than 18 months’ nor more than 
3 years’ incarceration, to run concurrently. Johnson asserts that 
the law is that two or more prior convictions arising out of the 
same set of circumstances may not be used to impose an 
enhanced penalty under § 29-2221, citing State v. Lopez, 215 
Neb. 65, 337 N.W.2d 130 (1983). We agree with this assertion. 
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In Lopez, the defendant was convicted of second degree sexual 
assault and second degree assault. The trial court found that the 
conviction of second degree assault was a third conviction of a 
felony and thus found Lopez to be a habitual criminal. Citing 
State v. Ellis, 214 Neb. 172, 333 N.W.2d 391 (1983), the 
Supreme Court in Lopez found that the sentence was erroneous 
because the holding in State v. Pierce, 204 Neb. 433, 283 
N.W.2d 6 (1979) had been overruled. Pierce had held that where 
two prior convictions arose out of the same set of circumstances, 
they could be used to impose an enhanced penalty under the 
habitual criminal statute. This was changed by Ellis, supra. 

While Johnson asserts that the two drug convictions used to 
enhance his sentence “emanate from the same series of events, 
i.e., drug trafficking and possession in Pierce County and 
Madison County,” brief for appellant at 4, that assertion cannot 
be verified by the record. Exhibit 1 in the record shows that 
Johnson was charged and pled guilty on December 21, 1994, to 
possession of methamphetamine in Madison County. However, 
the record fails to show on what date Johnson’s second felony 
conviction, possession of a controlled substance in Pierce 
County, occurred. The significance of this comes from the hold- 
ing of Ellis that it is the commission of the second felony after 
conviction of the first and the commission of the third felony 
after conviction of the second which is deemed to make the 
defendant incorrigible and thus subject to the habitual criminal 
Statute, citing Coleman v. Commonwealth, 2716 Ky. 802, 125 
S.W.2d 728 (1939). 

[2] The Ellis court cites numerous cases for the general 
proposition that where the sequence of prior convictions is an 
issue, the rule followed in the majority of jurisdictions is that 
each successive felony must be committed after the previous 
felony conviction in order to count toward habitual criminal sta- 
tus. Thus, Ellis stated as follows: 

We .. . declare that in order to warrant the enhancement 
of the penalty under the Nebraska habitual criminal 
statute, § 29-2221, the prior convictions, except the first 
conviction, must be for offenses committed after each pre- 
ceding conviction, and all such prior convictions must pre- 
cede the commission of the principal offense. 
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214 Neb. at 176, 333 N.W.2d at 394. While Ellis was a 4-to-3 
decision, it appears to remain the law. Thus, the applicable case 
law requires a certain order or time line for previous felony con- 
victions which are later used under the habitual criminal statute. 
[3] This record, therefore, does not allow us, or a trial judge 
for that matter, to conclude that Johnson’s prior convictions 
were for successive crimes. Thus, on the face of the matter, it 
appears that the evidence, exhibits 1 and 2, although not 
objected to by Johnson, fail to prove the prerequisites for a find- 
ing that Johnson was a habitual criminal. The State argues that 
any problem in this regard is cured by the absence of a timely 
objection to exhibits 1 and 2 because errors in the admission of 
evidence are waived by failure to object at trial, citing State v. 
Williams, 247 Neb. 878, 530 N.W.2d 904 (1995). While the 
State’s proposition of law is basically correct, the issue raised 
by Johnson is not the improper admission of exhibits 1 and 2, 
but whether they prove the elements necessary for a finding that 
Johnson is a habitual criminal. On their face, exhibits 1 and 2 
do not prove the elements of the habitual criminal charge. 
[4-6] The State also reminds us that Johnson pleaded guilty 
to being a habitual criminal. A guilty plea admits all facts 
recited in open court by the State and all facts alleged in the 
information, including the time and place that the offense was 
committed. State v. Bargen, 219 Neb. 416, 363 N.W.2d 393 
(1985). However, before accepting a guilty plea, the trial court 
must determine, among other things, whether a factual basis for 
the plea exists. Jd. The habitual criminal statute does not con- 
stitute a separate criminal offense, but, rather, serves as an 
enhancement of the penalty for the crime committed. State v. 
Luna, 211 Neb. 630, 319 N.W.2d 737 (1982). Therefore, a 
guilty plea is only an admission of the truth of the allegations of 
the information by which habitual criminal status is alleged. 
But, in this case, the information did not contain sufficient fac- 
tual allegations to satisfy the requirement that the two prior 
crimes be successive and not arising out of the same set of cir- 
cumstances. Therefore, the guilty plea is not determinative here. 
In State v. Belmarez, 254 Neb. 467, 474, 577 N.W.2d 264, 
269 (1998), the Supreme Court detailed the rights of which a 
defendant must be advised and stated: “Additionally, the record 
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must establish that (1) there is a factual basis for the plea... .” 
Thus, the question becomes whether the trial judge, by looking 
at the evidence presented by the State, admitted without objec- 
tion, could find that there was a factual basis for Johnson’s plea 
of guilty to the habitual criminal charge and could thereby 
accept his plea. Given that State v. Lopez, 215 Neb. 65, 337 
N.W.2d 130 (1983), holds that crimes arising out of the same 
set of circumstances cannot be used and State v. Ellis, 214 Neb. 
172, 333 N.W.2d 391 (1983), requires that the crimes be suc- 
cessive, our answer is in the negative. The result is that the 
guilty plea should not have been accepted. See State v. Dodson, 
250 Neb. 584, 592, 550 N.W.2d 347, 354 (1996) (holding that 
State’s reference to only “30th and Fowler Streets” did not 
establish necessary element of venue when nothing in record 
showed that this location was in Omaha or Douglas County and 
trial court abused its discretion in accepting guilty plea). 
While it seems logical that Johnson could not possess con- 
traband in Madison County and Pierce County without doing so 
successively, because a person cannot be in more than one place 
at a time, there is still the question of whether the crimes arose 
out of the same set of circumstances. Given that Johnson was 
sentenced on July 10, 1995, in both Pierce and Madison 
Counties and that the court imposed concurrent sentences, the 
stronger inference, to the extent that any inference is reason- 
able, is that the two convictions arose out of the same set of cir- 
cumstances. Nonetheless, we do not premise our holding on 
that inference, but, rather, on the failure of exhibits 1 and 2 to 
establish that the two prior felonies were committed successive 
to each other, a necessary factual predicate for finding that 
Johnson was a habitual criminal. For that reason, the record 
does not show a factual basis for the court’s finding that 
Johnson was a habitual criminal. Therefore, Johnson should not 
have been sentenced as a habitual criminal, and we vacate the 
sentence and remand the matter to the district court for resen- 
tencing. As far as remand is concerned, when the factual basis 
for a guilty plea was lacking in Dodson, supra, the Supreme 
Court vacated the sentences and convictions and granted the 
defendant a new trial. Here, we remand for a new enhancement 
hearing, and as a necessary adjunct thereto, Johnson must be 
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sentenced anew on the principal crime. However, the conviction 
on the principal charge stands. 


SENTENCE VACATED, AND CAUSE 
REMANDED FOR RESENTENCING. 


SANDRA J. HALOUSKA, APPELLEE, 
v. RONALD L. HALOUSKA, APPELLANT. 
585 N.W. 2d 490 


Filed October 6, 1998. No. A-97-546. 


Divorce: Property Division: Alimony: Attorney Fees: Appeal and Error. In 
actions for dissolution of marriage, an appellate court reviews the case de novo on 
the record to determine whether there has been an abuse of discretion by the trial 
judge. This standard of review applies to the trial court’s determinations regarding 
division of property, alimony, and attorney fees. 

Divorce: Property Division: Appeal and Error. The division of a marital estate in 
a dissolution case is initially left to the discretion of the trial court and will be 
reviewed by an appellate court de novo on the record and affirmed absent an abuse 
of discretion. 

Evidence: Appeal and Error. In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches its own independent 
conclusions with respect to the matters at issue. 

___:___. If the evidence, as presented by the record, is in conflict, an appellate 
court considers, and may give weight to, the fact that the trial court heard and 
observed the witnesses and accepted one version of the facts rather than another. 
Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
action, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dis- 
position through a judicial system. 

Child Support: Presumptions. It is appropriate to consider overtime wages in set- 
ting child support only when overtime is a regular part of the employment and the 
employee can actually expect to eam regularly a certain amount of income from 
working overtime. 

Child Support: Rules of the Supreme Court. In determining the amount of child 
support to be paid by a parent, the court must consider the earning capacity of each 
parent and apply the Nebraska Child Support Guidelines adopted by the Nebraska 
Sopene Court. 

____: ___.. The Nebraska Child Support Guidelines provide that in the event of sub- 
stantial fluc fluctuations of annual earnings of either party during the immediate past 3 
years, the income may be averaged to determine the amount of child support owed 
by each parent. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 
18. 


19. 


21, 
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Alimony: Appeal and Error. A decision whether to award alimony must be made 
on the particular facts and equities of each individual case, and the court must con- 
sider all of the facts and equities, in addition to those factors specifically enumerated 
in Neb. Rev. Stat. § 42-365 (Reissue 1993). The ultimate test for determining cor- 
rectness in the amount of alimony is reasonableness, and the trial court’s determina- 
tion will normally be affirmed in the absence of an abuse of discretion. 

—__: ___. In reviewing an alimony award, an appellate court does not determine 
whether it would have awarded the same amount of alimony as did the trial court, but 
whether the trial court’s award is untenable such as to deprive a party of a substan- 
tial right or just result. 

Alimony. In addition to the specific criteria listed in Neb. Rev. Stat. § 42-365 
(Reissue 1993), a court setting alimony is to consider the income and eaming capac- 
ity of each party, as well as the general equities of each situation. 

Divorce: Property Division. A marital estate is to be divided so that a spouse 
receives one-third to one-half. However, property division is not subject to a rigid 
mathematical formula, but, rather, tums upon the facts and circumstances of each 
individual case in light of the statutory factors found in Neb. Rev. Stat. § 42-365 
(Reissue 1993). 

—__: ___. Ina dissolution action, the court will consider all pertinent facts in reach- 
ing an award that is just and equitable. The ultimate test for determining an appro- 
priate division of marital property is one of reasonableness. The division must, most 
of all, be reasonable. 

___: ___. In cases where the growth of the marital estate cannot be attributed to 
one party more than to another, the trial court may divide the estate equally. 

____. The debts of the parties should be considered in making a property divi- 
sion in a dissolution of marriage action. 

—__: ___. The date upon which the marital estate is valued should be rationally 
related to the property composing the marital estate. 

Bankruptcy. The dischargeability of a debt is a question of federal bankruptcy law. 
Bankruptcy: Alimony: Child Support. Pursuant to 11 U.S.C. § 523(a)(5)(B) 
(1994), a designation of a debt by a state trial court as alimony, maintenance, or sup- 
port to a spouse, former spouse, or child will render it nondischargeable only if such 
liability is actually in the nature of alimony, maintenance, or support. 

—_—! ___: __.. The critical issue in determining whether a debt constitutes 
alimony, maintenance, or support for purposes of the exception to discharge provided 
in 11 U.S.C. § 523(a)(5)(B) (1994) is the intent of the partics and the function the 
award was intended to serve at the time of the divorce. 

——_: ___: ___. Although a trial court’s designation of debts as support might be 
one indication of the function the award was intended to serve, it is not conclusive. 
A declaration that the debts are nondischargeable in bankruptcy is not binding on the 
bankruptcy court. 

Guardians Ad Litem: Fees: Appeal and Error. The allowance, amount, and allo- 
cation of a guardian ad litem fee are matters within the initial discretion of the trial 
court, necessarily involve consideration of the equities and circumstances of each 
particular case, and will be set aside on appeal only when there appears to be an abuse 
of discretion by the trial court. 


732 7 NEBRASKA APPELLATE REPORTS 


Appeal from the District Court for Lincoln County: DONALD 
E. ROWLANDS II, Judge. Affirmed as modified. 


Michael E. Piccolo, of Clough, Dawson & Piccolo, for 
appellant. 


Susan C. Williams for appellee. 
MILLER-LERMAN, Chief Judge, and Stevers and MUES, Judges. 


MuES, Judge. 
INTRODUCTION 


This is an appeal from a decree dissolving the marriage of 
Ronald L. Halouska and Sandra J. Halouska. Ronald appeals on 
the grounds that the trial court erred in (1) computing the par- 
ties’ net monthly incomes, (2) computing child support, (3) 
computing the amount and duration of alimony, (4) determining 
the values of marital assets and debts, (5) dividing the marital 
estate, (6) assessing all of the guardian ad litem fees to him, and 
(7) ordering that the debts assigned to him are nondischargeable 
in bankruptcy. 


BACKGROUND 

Ronald and Sandra were married on August 2, 1975. Two 
children were born of the marriage, Jody, age 21 at the time of 
trial, and Jill, age 13 at the time of trial. On July 3, 1996, Sandra 
filed for divorce, and an ex parte nonhypothecation order was 
entered ordering that Ronald “be restrained from selling, 
assigning, concealing, or liquidating any or all of the real estate 
or personal assets of the parties, individually or collectively, 
except in the usual course of business during the pendency of 
this action.” On August 5, the court granted Sandra’s motion 
that Ronald be excluded from the family home, granted a 
restraining order against him, and entered a temporary nonhy- 
pothecation order for the pendency of the divorce. 

Trial was held on March 25, 1997. Ronald and Sandra were 
the only witnesses. The trial court awarded joint physical and 
legal custody of Jill to the parties, with physical custody to rotate 
every 6 months. Using the parties’ 1996 incomes, the trial court 
ordered Ronald to pay child support of $142 per month until Jill 
reaches the age of majority, dies, becomes emancipated, marries, 
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or until further order of the court. The court also ordered Ronald 
to pay alimony of $400 for 120 months or until the death of 
either party or the remarriage of Sandra, attorney fees of $1,000, 
costs, and the entire guardian ad litem fee of $763.75. Sandra 
was awarded one-half of the value of Ronald’s “Tier IT Railroad 
Retirement” which accrued during their marriage. 

In addition to the retirement account, according to the trial 
court’s calculations Sandra was awarded property the value of 
which was $157,781.27 and debts of $97,691.89, for a total net 
award of $60,089.38 (51 percent); Ronald was awarded assets 
valued at $64,864.24 and debts of $6,538.85, for a total net 
award of $58,325.39 (49 percent). Included in Ronald’s prop- 
erty award were a Pacific Brokerage Services account valued at 
$3,655.48 which he testified had been liquidated and used to 
pay marital debt; a Euro-Atlantic Securities account valued at 
$5,223.08 which he testified had been liquidated to pay real 
estate taxes on the parties’ rental house in which he was living; 
five credit card accounts the balances of which were listed as 
“unknown” in the court’s schedule awarding property; and two 
credit cards at balances which were substantially lower than 
those proposed by Ronald. All the debts assigned to Ronald 
were declared by the court to be in the nature of support and 
maintenance and thus, nondischargeable in bankruptcy. 


ASSIGNMENTS OF ERROR 

Ronald appeals to. this court, asserting that the trial court 
erred in determining the parties’ net monthly incomes, conse- 
quently erring in child support and alimony calculations; in 
determining or failing to determine the value of marital assets 
and debts and in dividing those assets and debts; in assessing all 
of the guardian ad litem fees to him; and in ordering that the 
debts assigned to him are nondischargeable in bankruptcy. 


STANDARD OF REVIEW 
[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. Priest v. 
Priest, 251 Neb. 76, 554 N.W.2d 792 (1996). This standard of 
review applies to the trial court’s determinations regarding divi- 
sion of property, alimony, and attorney fees. 
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[2-4] The division of a marital estate in a dissolution case is 
initially left to the discretion of the trial court and will be 
reviewed by an appellate court de novo on the record and 
affirmed absent an abuse of discretion. Tyler y. Tyler, 253 Neb. 
209, 570 N.W.2d 317 (1997). In a review de novo on the record, 
an appellate court reappraises the evidence as presented by the 
record and reaches its own independent conclusions with 
respect to the matters at issue. Jd. If the evidence, as presented 
by the record, is in conflict, an appellate court considers, and 
may give weight to, the fact that the trial court heard and 
observed the witnesses and accepted one version of the facts 
rather than another. Jd. 

An award of alimony is a matter entrusted to the discretion of 
the trial court, and on appeal, it will be reviewed de novo on the 
record and affirmed in the absence of an abuse of discretion. 
See Ainslie v. Ainslie, 249 Neb. 656, 545 N.W.2d 90 (1996). 

[5] A judicial abuse of discretion exists when a judge, within 
the effective limits of authorized judicial power, elects to act or 
refrain from action, but the selected option results in a decision 
which is untenable and unfairly deprives a litigant of a substan- 
tial right or a just result in matters submitted for disposition 
through a judicial system. Prochaska v. Prochaska, 6 Neb. App. 
302, 573 N.W.2d 777 (1998). 


ANALYSIS 
Income and Child Support. 

In determining what amount of child support to award, the 
trial court used the parties’ 1996 incomes as reported on 
Ronald’s W-2 form and Sandra’s 1099 form. Ronald argues that 
the trial court overestimated his income and underestimated 
Sandra’s and consequently erred in determining child support. 
In support of this contention, he alleges that the court should 
not have used the 1996 incomes of the parties, because they are 
not representative of present earning capacity. 

Ronald asserts that the trial court overestimated his income 
by using his 1996 income rather than his projected 1997 income 
based on his earnings during the first 2 months of 1997. He tes- 
tified that his employer, Union Pacific, made several changes in 
its staffing techniques in 1997, primarily due to budget con- 


HALOUSKA v. HALOUSKA 735 
Cite as 7 Neb. App. 730 


cerns, and alleges that these changes would decrease the 
amount of overtime he could work and also decreased the total 
amount of hours worked by vacation relief employees, of which 
he is one. 

[6] It is true that it is appropriate to consider overtime wages 
in setting child support only when overtime is a regular part of 
the employment and the employee can actually expect to earn 
regularly a certain amount of income from working overtime. 
See Stuczynski v. Stuczynski, 238 Neb. 368, 471 N.W.2d 122 
(1991). However, in the instant case, there is no evidence in our 
record which allows us to determine what portion, if any, of 
Ronald’s previous year’s income was attributable to overtime or 
during which months it was accrued. Thus, absent Ronald’s bare 
assertion, we have no firm evidence that Ronald’s 1997 income 
will be substantially lower than previous years’. It is also plau- 
sible that he has refused to work overtime in order to present 
evidence to the court of a lower income. Ronald’s 1996 income 
of $41,191 is not dissimilar to his pretax income from previous 
years—$4 1,449 in 1993, $38,737 in 1994, and $46,767 in 1995. 
We conclude that the trial court did not abuse its discretion in 
using Ronald’s 1996 income figures in determining his earnings 
for child support and alimony purposes. Therefore, the district 
court’s determination that his monthly net earnings for child 
support purposes were $2,274.68 was not erroneous. 

(7] Ronald argues that the trial court erred in using Sandra’s 
1996 income to determine child support and alimony because it 
does not accurately reflect her earning capacity. In determining 
the amount of child support to be paid by a parent, the court 
must consider the earning capacity of each parent and apply the 
Nebraska Child Support Guidelines adopted by the Nebraska 
Supreme Court. State on behalf of Hopkins v. Batt, 253 Neb. 
852, 573 N.W.2d 425 (1998). It is uncontested that Sandra did 
not work for several weeks in 1996 due to a health problem. 
Sandra admits that this may have affected her income for the 
year. 

Sandra’s reported income in the 3 years preceding 1996 was 
$61,233 less expenses of $19,049, for a gross income of 
$42,184 in 1993; $47,258 less expenses of $17,709, for a gross 
income of $29,549 in 1994; and $36,309 in gross income in 
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1995, a year for which the tax evidence in our record is limited. 
The 1996 “after expense” figure used by the trial court, $17,197, 
was based on Sandra’s 1996 Form 1099 income of $33,837, 
after deducting actual office expense of $1,641 and estimated 
additional business expenses of $15,000. After deducting a flat 
25 percent for income taxes, the monthly net income of 
$1,074.75 was arrived at. Using this figure and a net monthly 
income figure for Ronald of $2,274.68, the trial court deter- 
mined by applying the basic net income and support calculation 
worksheet of the Nebraska Child Support Guidelines that 
Ronald owed Sandra $141.84 per month for child support. 

In 1996, Sandra was off work for 6 weeks to 2 months for 
surgery and stated that “[i]t really did slow down this year. It 
really did.” She admitted at trial that she currently had no health 
problems that would affect her ability to work and stated that 
she plans to continue working full time as a real estate agent. 
There was considerable testimony from her about the “feast or 
famine” general nature of a real estate career. However, she 
offered no testimony or documentation regarding whether 
actual listings or sales were currently below previous years’. It 
is clear that Sandra’s 1996 income was an anomaly, and we find 
that the trial court abused its discretion in relying solely on it in 
determining Sandra’s income for support purposes. 

[8] The Nebraska Child Support Guidelines provide that in 
the event of substantial fluctuations of annual earnings of either 
party during the immediate past 3 years, the income may be 
averaged to determine the amount of child support owed by 
each parent. See Nebraska Child Support Guidelines, worksheet 
1 n.5. By averaging Sandra’s pretax income for the years 1994 
through 1996, we find that Sandra earned an average of $27,684 
per year. Using the worksheet for joint physical custody and 
Sandra’s average income with an estimated tax rate of 25 per- 
cent (a percentage which Sandra used below and which is 
unchallenged on appeal), we determine Sandra’s net monthly 
income to be $1,730. Using Ronald’s 1996 income and deduc- 
tions as figured by the trial court to determine Ronald’s net 
monthly income, $2,275, we determine that Ronald owes 
Sandra $65 per month in child support. Therefore, the trial 
court’s award of $141 per month is modified as stated. 
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Alimony. 

The trial court awarded Sandra alimony of $400 for 120 
months. In doing so, the district court expressed that it was bas- 
ing the alimony award on the same income figures as used in its 
child support calculations, which were essentially those found 
in Sandra’s proffered worksheet. Ronald argues that the trial 
court should have considered the parties’ earning capacity as 
well as the factors enumerated in Neb. Rev. Stat. § 42-365 
(Reissue 1993). He asserts that Sandra’s earnings over a period 
of years should also be used to determine alimony, because her 
1996 earnings were substantially lower than her earnings in the 
3 years prior to her filing for divorce. He argues that her earning 
capacity would be a more accurate forecast to determine alimony 
and that when this is considered, their incomes are not signifi- 
cantly different and alimony is not appropriate in this case. 

Section 42-365, relating to an award of alimony, provides: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, hav- 
ing regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage 
by each party, including contributions to the care and edu- 
cation of the children, and interruption of personal careers 
or educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in the 
custody of such party... . 

While the criteria for reaching a reasonable division of 
property and a reasonable award of alimony may overlap, 
the two serve different purposes and are to be considered 
separately. The purpose of a property division is to dis- 
tribute the marital assets equitably between the parties. 
The purpose of alimony is to provide for the continued 
maintenance or support of one party by the other when the 
relative economic circumstances and the other criteria 
enumerated in this section make it appropriate. 

[9,10] A decision whether to award alimony must be made on 
the particular facts and equities of each individual case, and the 
court must consider all of the facts and equities, in addition to 
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those factors specifically enumerated in § 42-365. The ultimate 
test for determining correctness in the amount of alimony is rea- 
sonableness, and the trial court’s determination will normally 
be affirmed in the absence of an abuse of discretion. Kelly v. 
Kelly, 246 Neb. 55, 516 N.W.2d 612 (1994). In reviewing an 
alimony award, an appellate court does not determine whether 
it would have awarded the same amount of alimony as did the 
trial court, but whether the trial court’s award is untenable such 
as to deprive a party of a substantial right or just result. /d. 

The record reflects that during the 21-year marriage, both 
parties worked outside the home, contributing their income to 
the marriage. Ronald worked continually for the railroad since 
early in the marriage. He now earns approximately $41,000 per 
year. Sandra worked for minimum wage during the majority of 
the marriage in a variety of jobs, some part time and some full 
time, including at the telephone company and at a jewelry store. 
Although she worked a variety of entry-level jobs, she did not 
present any evidence to show that she interrupted her education 
or a career to marry Ronald or raise their family. In fact, both 
parties testified that they were both actively involved in raising 
their children and managing the household. 

In 1988, Sandra went to school for one semester. In 1989, she 
became a real estate agent and since that time has become quite 
successful, receiving numerous awards and incentives, includ- 
ing at least 10 trips to conferences and conventions for real 
estate agents, in places such as Puerto Vallarta, Bermuda, 
Puerto Rico, San Francisco, San Diego, New Orleans, Orlando, 
Dallas, and Las Vegas. Sandra has been the top real estate agent 
for 5 or 6 years in a row and during at least 1 year was the top 
listing agent. She has taken continuing education classes and is 
close to completing her Graduate Realtors Institute certifica- 
tion, which will assist her in out-of-town referrals and add dis- 
tinction to her career. 

[11] In addition to the specific criteria listed in § 42-365, a 
court setting alimony is to consider the income and earning 
capacity of each party, as well as the general equities of each 
situation. Ainslie v. Ainslie, 249 Neb. 656, 545 N.W.2d 90 
(1996). At the time of the divorce, Sandra was earning between 
$29,500 and $41,000 per year. Ronald earns approximately 
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$41,000 per year. Each party is gainfully employed and expects 
to continue such employment. 

Based on the evidence before us, and as stated, it is quite 
apparent that Sandra’s 1996 income was not representative of 
her earning capacity. Even averaging it with her 1994 and 1995 
income and ignoring the higher 1993 income of $42,184, there 
is not a wide disparity in income between the parties. See Kelly 
v. Kelly, supra (noting that when wife had earning capacity of 
$34,000 and husband’s was $100,000, alimony award of $1,500 
per month for 120 months was not abuse of discretion as it, inter 
alia, tended to even out income disparity). 

The parties share equal joint custody of their minor child, 
and both their careers offer flexibility and will not interfere with 
their child-rearing responsibilities or affect Jill’s interests. 
Considering the facts and circumstances of this case, we con- 
clude that the trial court abused its discretion in ordering 
alimony in the amount of $400 per month for 120 months. It is 
fairly apparent that viewing the figures as accepted by the dis- 
trict court, this award essentially equalized the parties’ income. 
While it is acceptable to “even out” a disparity, see Kelly v. 
Kelly, supra, that is not the primary purpose of alimony, see, 
e.g., Ainslie v. Ainslie, supra; Thiltges v. Thiltges, 247 Neb. 371, 
527 N.W.2d 853 (1995); Ziebarth v. Ziebarth, 238 Neb. 545, 
471 N.W.2d 450 (1991); Ritz v. Ritz, 229 Neb. 859, 429 N.W.2d 
707 (1988). 

Although Sandra did provide a list of monthly expenses 
which exceeded her 1996 net income by $3,305 per month, we 
note that these expenses included clothing, haircuts, allowance, 
and toiletries for Jill, which will be paid at least half of the time 
by Ronald, and rent and expenses for Jody, who is an adult 
child. Further, she includes in those expenses $1,000 per month 
for “business expenses,” which are already taken into account in 
arriving at her net income for child support purposes. 
Consequently, we reduce the trial court’s award of alimony to 
the sum of $200 per month for 36 months. 


Value and Allocation of Certain Marital Assets. 
[12-14] Ronald asserts that the trial court erred in dividing 
the marital estate. As a general proposition, the Nebraska 
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Supreme Court has frequently said that the marital estate is to 
be divided so that a spouse receives one-third to one-half. 
Jirkovsky v. Jirkovsky, 247 Neb. 141, 525 N.W.2d 615 (1995). 
However, property division is not subject to a rigid mathemati- 
cal formula, but, rather, turns upon the facts and circumstances 
of each individual case in light of the statutory factors found in 
§ 42-365. Preston v. Preston, 241 Neb. 181, 486 N.W.2d 902 
(1992). The court will consider all pertinent facts in reaching an 
award that is just and equitable. Van Newkirk v. Van Newkirk, 
212 Neb. 730, 325 N.W.2d 832 (1982). The ultimate test for 
determining an appropriate division of marital property is one 
of reasonableness. The division must, most of all, be reason- 
able. Frost v. Frost, 227 Neb. 414, 418 N.W.2d 220 (1988). In 
cases where the growth of the marital estate cannot be attributed 
to one party more than to another, the trial court may divide the 
estate equally. Shockley v. Shockley, 251 Neb. 896, 560 N.W.2d 
777 (1997). 

According to the trial court’s calculations, Sandra’s net 
award was $60,089 (51 percent), while Ronald’s was $58,325 
(49 percent). But Ronald challenges these figures, claiming the 
district court included certain assets and failed to consider cer- 
tain unsecured debt. His argument focuses on the value of a 
computer, a Pacific Brokerage Services account, a Euro- 
Atlantic Securities account, and the balances of certain credit 
card debts. 


Credit Card Debts. 

Ronald was allocated the debt related to five credit cards. The 
district court assigned “unknown” balances, and consequently 
Ronald’s share of the property includes no deduction for such 
debts. These included a First Bank Visa card, another card des- 
ignated solely as First Bank but bearing a different account 
number than the Visa, a Citibank Visa card, an American 
Express Optima card, and an MBNA card. The trial court also 
awarded Ronald the debt balance of the Discover card at $612, 
which Ronald testified had a balance of $3,200, and a 
NationsBank Visa at $3,226, which he testified had a balance of 
$6,500. Ronald argues that the trial court abused its discretion 
in failing to determine the actual balances of these accounts. 
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[15] It is true that the debts of the parties should be consid- 
ered in making a property division in a dissolution of marriage 
action. See, e.g., Preston v. Preston, supra; Hildebrand v. 
Hildebrand, 239 Neb. 605, 477 N.W.2d 1 (1991). However, 
Sandra alleges that the trial court was correct in not placing a 
value on these accounts, because Ronald refused to comply 
with discovery requests to present documentation as to the 
value of the accounts at the time of separation. It is undisputed 
that Ronald was in the best position to produce records regard- 
ing the credit card accounts. Sandra testified that there were still 
many documents that had been asked for that had not been 
turned over to her and that she had wanted these documents to 
determine the amount of debt at the time the divorce was filed. 
Ronald testified that he did not remember being asked for this 
specific documentation in earlier discovery requests, but did 
remember their being requested in a notice to take deposition 
served on him in March. The deposition was taken March 7, 
1997. He testified that statements for these bills continued to be 
sent to the family residence even after he moved out on August 
5, 1996, because he felt Sandra needed to be able to see the 
monthly payments. He stated that most of the bills were opened 
when she gave them to him but that there were only 1 or 2 
months they were not forwarded to him in a timely manner. 
However, when asked if it was correct that Sandra’s attorney 
still did not have records for those accounts, he stated, “I don’t 
think I have received them, no, I do not.” 

Although the testimony is in conflict, one thing is clear: The 
record contains no documentation as to the balances of these 
accounts on July 3, 1996 (date of divorce filing), August 1 (date 
of valuation of marital estate by trial court), or August 5 (date 
of separation). The trial court was consistent in requiring docu- 
mentation of debt balances or values where either were dis- 
puted. These credit card debts were disputed and the documen- 
tation provided by Ronald was incomplete regarding, inter alia, 
the dates of the respective balances. Exhibit 34, a copy of a First 
Bank Visa statement dated September 24, 1996, was not 
received into evidence after Sandra objected that it was not the 
best evidence, and the court sustained the objection, stating that 
the cut-off time should be the date of filing, or at the latest, the 
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date of separation. Prior to offering the exhibit, Ronald had 
exhibits 34 through 39 marked for identification. After exhibit 
34 was rejected, no offer was made of the remaining exhibits, 
and they are not in our record. Ronald does not assign as error 
the rejection of this exhibit. As such, we do not address whether 
the trial court erred in failing to receive this evidence and will 
express no opinion about the propriety of such rejection. 

[16] We note however that the date upon which the marital 
estate is valued should be rationally related to the property com- 
posing the marital estate. See Davidson v. Davidson, 254 Neb. 
656, 578 N.W.2d 848 (1998). The trial court’s decision to use 
August 1, 1996, as the cut-off date for the marital estate appears 
to be rationally related to the property composing the marital 
estate. 

Ronald assigned balances to all of the disputed accounts 
except one on the joint property statement. He assigned the First 
Bank balance at $1,800, the Citibank at $5,800, the American 
Express at $5,100, the Discover at $3,200, the MBNA at 
$8,200, and the NationsBank at $6,500. Sandra offered exhibit 
25, a May 10, 1996, statement for the Discover card, and exhibit 
26, a May 21 statement for the NationsBank card, to show that 
the balances on these accounts were $612 and $3,226, respec- 
tively, on those dates. She listed the balances of the other 
accounts as “unknown.” , 

Ronald testified that he had used the First Bank card “a little 
bit” since the separation but had not used the Citibank, the 
American Express Optima, the Discover, or the NationsBank 
cards during the pendency of the divorce. He explained the dis- 
parity in the Discover balance by stating that he believed it had 
been used a lot in May and June by both the parties. He testi- 
fied that the American Express Optima account was opened in 
his name only but was used solely to buy Jody a computer in 
late 1995. Ronald maintained that he requested that no new 
charges could be placed on the Discover account after July or 
August or on the NationsBank account after August. However, 
he does not provide any documentation in this regard. 

Ronald did not offer any documentation as to what had been 
charged on any of these accounts prior to or after the separation. 
Nor does he offer any explanation as to why the documentation 
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is not present, even though he testified that he received the mail 
from Sandra and it is quite clear that she asked him to produce 
this documentation during discovery. Although Ronald testified 
as to the balances “when I called them to see what the balances 
were,” he did not testify concerning when he made these tele- 
phone calls. It could have been at the time of separation or the 
day before trial. We simply have no way of determining the date 
of the balances he testifies to, nor do we know what the bal- 
ances were at the time of separation or on August 1, 1996, the 
date the court used to determine the value of the marital estate. 
Ronald’s testimony also does not explain what the charges were 
made for, when they were made, or why the balances were so 
high, when he claims to have liquidated the Pacific Brokerage 
Services account to pay credit card debt. Thus, we have no way 
of determining if the debt was incurred for the benefit of both 
parties before separation or is primarily debt incurred for 
Ronald’s benefit after separation. 

Based on the evidence before us, we must agree with the trial 
judge when he explained that Ronald could have requested a 
payment history on these accounts back to the date of filing or 
the date of separation and that he had no way to determine if 
cash advances or charges had been made by Ronald after the 
separation. From the discovery requests, Ronald’s deposition, 
and the joint property statement, Ronald’s awareness that these 
debts were going to be contested is undisputable. Yet, he failed 
to present any documentary evidence to support his assigned 
balances or to offer any explanation of why he failed to disclose 
these items to Sandra. If the evidence, as presented by the 
record, is in conflict, an appellate court considers, and may give 
weight to, the fact that the trial court heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Tyler v. Tyler, 253 Neb. 209, 570 N.W.2d 317 (1997). 
The decision to award these debts at an unknown balance or at 
a balance shown on an earlier statement involves a matter of 
credibility which is properly left to the discretion of the trial 
court. See id. 


Computer. 
Ronald argues that the trial court disregarded his testimony 
concerning the value of his computer and accepted Sandra’s 
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offered appraisal even though it was performed by one of her 
former coworkers. However, a close examination of the record 
shows that in its award the trial court did not specifically assign 
a value to the computer. Rather, it awarded all household fur- 
nishings and equipment shown on the property statement which 
were in Ronald’s possession, which included the computer, at a 
value of $3,050. This is $400 less than Ronald himself valued 
such property and $1,650 less than Sandra valued his property. 
The trial court’s order simply does not support Ronald’s allega- 
tion that it adopted Sandra’s value on the computer. 


Pacific Brokerage Services Account. 

The Pacific Brokerage Services account was awarded to 
Ronald at a value of $3,655. On appeal, he argues that the court 
erred in awarding him the Pacific Brokerage Services account at 
that value, because at the time of trial the account had a $0 bal- 
ance, and the money was used to pay marital debt. 

Exhibit 16 shows the account balance to be $3,655 on August 
30, 1996, approximately 3 weeks after the parties separated. At 
trial, Ronald testified that he had removed the funds from this 
account during the divorce proceeding because his income was 
not sufficient to pay the monthly bills. He explained that he felt 
this came within the “usual course of business” exception to the 
nonhypothecation order and offered exhibit 31 to show how he 
had used these funds to service the parties’ credit card debts, to 
pay insurance premiums, and to purchase Jill’s furniture. This 
exhibit is a computer printout generated by Ronald entitled 
“Check Register.” It does not purport to list all of the checks 
written on whatever account is referenced, but it does show that 
Ronald spent approximately $3,675 servicing credit card debts, 
$486 on Jill’s furniture, and $249 on automobile insurance. 
Ronald offered no canceled checks or credit card statements to 
reflect that he had, indeed, paid the amounts listed for the pur- 
poses shown on his exhibit 31. 

Sandra argues that Ronald violated the nonhypothecation 
order when he liquidated this account and thus should be held 
responsible for his actions. She asserts that she was also paying 
substantial bills and yet did not have to liquidate an investment 
account to service her debt. She contends that charging Ronald 
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with the full value of the account at the time of separation is fair 
in light of the facts and circumstances. We agree. 

The August 5, 1996, court order states, “Both the petitioner 
and respondent shall be restrained from selling, assigning, con- 
cealing, or liquidating any of the assets of the parties except in 
the usual course of business during the pendency of this action.” 
The record shows that the account had a balance of $3,655 on 
August 30, and Ronald testified that he liquidated the account 
prior to trial. Nowhere in the record do we have indication, nor 
does Ronald suggest, that he petitioned the court for permission 
to liquidate the account to pay marital debt. Nor does he provide 
his monthly expenses to show why his monthly income was 
insufficient to service this debt. Apparently, the trial court either 
was not satisfied with the accounting Ronald gave at trial or did 
not believe the credit card debts paid per exhibit 31 were proper 
marital debts. Credibility seems to have played a significant 
role in this case. This, being a credibility issue, must be left to 
the discretion of the trial court absent an abuse of discretion. 
See Tyler v. Tyler, 253 Neb. 209, 570 N.W.2d 317 (1997). We 
cannot say that this was an abuse of discretion. The trial court’s 
order is affirmed in this regard. 


Euro-Atlantic Securities Account. 

Ronald was also awarded the Euro-Atlantic Securities 
account at a value of $5,223. Exhibit 18 shows that a check for 
this amount was sent to Ronald at the parties’ address on August 
2, 1996, 3 days before he moved out of the family residence but 
approximately 1 month after the petition for divorce was filed 
and the ex parte nonhypothecation order was entered. Ronald 
testified that $2,000 of this sum was used to pay the property 
taxes on the parties’ rental house, with the remainder placed in 
the parties’ joint bank account, available to both of the parties. 
Again, Ronald offered no documentation to support either these 
expenses or the deposit. Sandra testified that to her knowledge 
she did not receive any of the money from this account. 

In the decree, there is a parenthetical behind this award 
which states, “Cash disbursed to [Ronald] during the pendency 
of this action in violation of the non-hypothecation order issued 
by Judge Murphy on July 3, 1996.” We note that the order 
entered on July 3 was an ex parte nonhypothecation order. Neb. 
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Rev. Stat. § 42-357 (Reissue 1993) provides, in pertinent part, 
that such an order shall remain in force for no more than 10 
days or until a hearing is held thereon, whichever is earlier. We 
have nothing in our record which shows that a hearing was held 
until August 5. Thus, the ex parte nonhypothecation order 
expired on July 13, and the cash disbursement from the Euro- 
Atlantic Securities account which occurred on August 2 could 
not have been in violation of the July 3 ex parte nonhypotheca- 
tion order. As such, the trial court erred in finding that Ronald 
violated the nonhypothecation order. 

However, the trial court set an August 1, 1996, cut-off date 
for valuing the marital estate. On that date, the value of the 
Euro-Atlantic Securities account was $5,223. Although the liq- 
uidation of the account may not have violated a nonhypotheca- 
tion order, inclusion of its value in the marital assets as of a 
given date is proper so long as that date is rationally related to 
the property composing the marital estate. See Davidson y. 
Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998). Such rational 
relationship exists here. 

Where the record demonstrates that the decision of the trial 
court is correct, although such correctness is based on a differ- 
ent ground than that assigned by the trial court, the appellate 
court will affirm. See Gustin v. Scheele, 250 Neb. 269, 549 
N.W.2d 135 (1996). The trial court’s order awarding the Euro- 
Atlantic Securities account to Ronald at a value of $5,223 is 
affirmed, although we do not do so because its distribution vio- 
lated a nonhypothecation order; rather, we affirm because we 
cannot say that the district court’s rejection of Ronald’s 
accounting was an abuse of discretion. 


Debts as Nondischargeable in Bankruptcy. 

The trial court ordered that “all of the debts assigned to 
[Ronald] are in the nature of support and maintenance for 
{Sandra] and shall be non-dischargeable in bankruptcy.” On 
appeal, Ronald argues that such an order is not supported by the 
evidence and does not treat the parties equally, because it does 
not limit Sandra’s ability to discharge her debt in bankruptcy. 

The U.S. Bankruptcy Code excepts certain categories of debt 
from a debtor’s discharge granted in certain enumerated 


HALOUSKA v. HALOUSKA 747 
Cite as 7 Neb. App. 730 


bankruptcies. Among the debts rendered nondischargeable are 

debts owed 
to a spouse, former spouse, or child of the debtor, for 
alimony to, maintenance for, or support of such spouse or 
child, in connection with a separation agreement, divorce 
decree or other order of a court of record, determination 
made in accordance with State or territorial law by a gov- 
ernmental unit, or property settlement agreement, but not 
to the extent that— 

(A) such debt is assigned to another entity... 

(B) such debt includes a liability designated as alimony, 
maintenance, or support, unless such liability is actually 
in the nature of alimony, maintenance, or support{[.] 

(Emphasis supplied.) 11 U.S.C. § 523(a)(5) (1994). Thus, under 
this section, if a debt is “actually in the nature of” alimony, 
maintenance, or support of a spouse, former spouse, or child of 
the debtor, it is nondischargeable in bankruptcy. 

[17,18] The trial court’s decision to designate the debts allo- 
cated to Ronald as support and maintenance was an obvious 
attempt to ensure that if Ronald does go into bankruptcy, he 
cannot discharge the debts assigned to him. However, the dis- 
chargeability of a debt is a question of federal bankruptcy law, 
and as emphasized above, § 523(a)(5)(B) expressly provides 
that a designation of a debt as alimony, maintenance, or support 
to a spouse, former spouse, or child will render it nondis- 
chargeable only if “such liability is actually in the nature of 
alimony, maintenance, or support.” 

[19] In In re Moeder, 220 B.R. 52 (B.A.P. 8th Cir. 1998), the 
U.S. Bankruptcy Appellate Panel of the Eighth Circuit, address- 
ing, inter alia, the provisions of § 523(a)(5), observed that 
“whether a particular debt constitutes ‘alimony, maintenance or 
support’ or rather constitutes a property settlement is a question 
of federal bankruptcy law, not of state law.” 220 B.R. at 55. The 
critical issue in determining whether a debt constitutes alimony, 
maintenance, or support for purposes of this exception to dis- 
charge is the intent of the parties and the function the award was 
intended to serve at the time of the divorce. Id. 

Factors to be considered by the courts in determining 
whether an award arising out of marital dissolution pro- 
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ceedings was intended to serve as an award for alimony, 
maintenance or support, or whether it was intended to 
serve as a property settlement include, but are not limited 
to: the relative financial conditions of the parties at the 
time of the divorce; the respective employment histories 
and prospects for financial support; the fact that one party 
or another receives the marital property; the periodic 
nature of the payments; and whether it would be difficult 
for the former spouse and children to subsist without the 
payments. 
Id. at 55. The In re Moeder court concluded that the divorce 
court was concerned with balancing the income and earning 
capacities of the parties and providing proper care and support 
for the minor child when it ordered the husband to pay certain 
debts. Thus, it determined that the obligations at issue were 
nondischargeable. 

[20] Although the trial court’s designation of the debts as 
support might be one indication of the “function” the award was 
intended to serve, it is obviously not conclusive. And certainly 
a declaration that the debts are “nondischargeable in 
bankruptcy” is not binding on the bankruptcy court. Rather, as 
is clear from Jn re Moeder, a bankruptcy court will apply all of 
the principles enumerated above in determining whether an 
obligation is a support obligation or a nonsupport obligation 
merely disguised as one for support. 

While not directly implicated by the trial court’s decree in 
the present case, there is another category of debt incurred in 
the course of a divorce or separation that is nondischargeable. 
For completeness’ sake, we mention it briefly. It is found at 11 
U.S.C. § 523(a)(15) and was also at issue in Jn re Moeder. 
“Section 523(a)(15) excepts from discharge those debts arising 
out of marital dissolution proceedings that do not constitute 
nondischargeable alimony, maintenance or support under 
§ 523(a)(5); i.e. property settlement awards.” In re Moeder, 220 
B.R. at 54. As noted by the Jn re Moeder court, this exception 
to discharge was added in 1994 and is itself subject to certain 
exceptions which we need not detail here. Suffice it to say that 
§ 523(a)(15) renders such debts nondischargeable in bankruptcy 
even though they do not meet the criteria of § 523(a)(5), but 
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they will nevertheless be dischargeable if either of two enumer- 
ated exceptions apply. See In re Moeder, supra. 

In sum, based upon the clear language of § 523 and the ratio- 
nale of In re Moeder, supra, if and when the dischargeability of 
the relevant debts becomes an issue, a bankruptcy court will 
look beyond the designation in the award and determine the dis- 
chargeability of relevant debts based on federal bankruptcy law. 
Thus, the trial court’s nonbinding declaration cannot be said to 
be an abuse of discretion. 


Guardian Ad Litem Fees. 

Ronald argues that considering the circumstances and gen- 
eral equities of this case, including the fact that the parties have 
joint legal and physical custody, the trial court erred in requir- 
ing him to pay the entire guardian ad litem fee of $763. He pro- 
poses that this fee should have been split evenly between the 
parties. 

[21] The allowance, amount, and allocation of a guardian ad 
litem fee are matters within the initial discretion of the trial 
court, necessarily involve consideration of the equities and cir- 
cumstances of each particular case, and will be set aside on 
appeal only when there appears to be an abuse of discretion by 
the trial court. Hafer v. Hafer, 3 Neb. App. 129, 524 N.W.2d 65 
(1994), citing Smith v. Smith, 222 Neb. 752, 386 N.W.2d 873 
(1986). Although we may have ordered otherwise, it is not our 
prerogative to decide this issue anew. We cannot say that order- 
ing Ronald to pay the entire $763 is untenable and unfairly 
deprives him of a substantial right or a just result. Therefore, we 
affirm that portion of the trial court’s order. 


CONCLUSION 

Sandra’s 1996 income was an anomaly and fails to reflect her 
true earning capacity. The trial court erred in considering only 
her 1996 income when it determined child support and alimony. 
As such, those awards are modified as set forth in this opinion. 
The trial court’s division of the marital assets and debts does not 
constitute an abuse of discretion and is therefore affirmed. The 
court’s attempt to make these debts nondischargeable was not 
an abuse of discretion, nor was its order requiring Ronald to pay 
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the entire guardian ad litem fee. We affirm as modified, as set 
forth herein. 


12, 


AFFIRMED AS MODIFIED. 


NORWEST BANK NEBRASKA, N.A., TRUSTEE, APPELLEE, V. 
BELLEVUE BRIDGE COMMISSION, A PUBLIC BODY CORPORATE 
AND POLITIC, APPELLANT. 

585 N.W. 2d 505 
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Records: Appeal and Error. Without a complete record, an appellate court cannot 
make a de novo review. Absent a complete bill of exceptions, the only issue before 
the court on appeal is whether the pleadings are sufficient to support the judgment. 
Jurisdiction. Subject matter jurisdiction is a question of law for the court. 
Records: Appeal and Error. In reviewing the decision of a lower court, an appel- 
late court considers only evidence included within the record. 

Judgments: Records: Appeal and Error. Meaningful appellate review requires a 
record that elucidates the factors contributing to the lower court judge’s decision. 
Trial: Records. It is not the trial court’s prerogative to decide what the trial record 
shall be. Upon request, a litigant is entitled to a verbatim record of anything and 
everything which is said by anyone in the course of judicial proceedings; it is the duty 
of the court reporter to make such a record, and it is the obligation of the trial court 
to see to it that the reporter accurately fulfills that duty. 

Courts: Jurisdiction: Appeal and Error. After an appeal has been perfected to an 
appellate court, the lower courts are divested of subject matter jurisdiction over that 
case. 

Courts: Jurisdiction. One who invokes the power of the court on an issue other than 
the court’s jurisdiction over one’s person makes a general appearance so as to confer 
on the court personal jurisdiction over that person. 

Pleadings. A civil action must be commenced by filing of a petition in the office of 
the clerk of a proper court. 

Service of Process. A summons shall be directed to the defendant or defendants, and 
contain the names of the parties and the name and address of the plaintiff's attomey, 
if any, otherwise the address of the plaintiff. 

Receivers. No receiver shall be appointed except in a suit actually commenced and 
pending. 

Jurisdiction: Words and Phrases. Subject matter jurisdiction is a court’s power to 
hear and determine a case of the general class or category to which the proceedings 
in question belong and to deal with the general subject involved in the action before 
the court. 

Judgments: Jurisdiction. A ruling made in the absence of subject matter jurisdic- 
tion is a nullity. 
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13. Receivers. A suit, which must be actually commenced and pending as a condition 
precedent to an appointment of a receiver, must be one in which the major relief 
sought is independent of the receivership. The latter is a purely ancillary remedy. 

14. Jurisdiction. Parties cannot confer subject matter jurisdiction upon a judicial tribunal 
by either acquiescence or consent, nor may subject matter jurisdiction be created by 
waiver, estoppel, consent, or conduct of the parties. 

15. Courts: Receivers: Equity. The appointment of a receiver is a matter of discretion 
for the court. This discretion is equitable in nature. 


Appeal from the District Court for Sarpy County: RONALD E. 
REAGAN, Judge. Reversed and vacated. 


Thomas Blount, of Bertolini, Schroeder & Blount, for 
appellant. 


Gregory A. Pivovar for appellee. 


SIEVERS and Mugs, Judges, and Howarp, District Judge, 
Retired. 


SIEVERS, Judge. 
INTRODUCTION 
In this case, we explore fundamental jurisdictional issues, 
both personal and subject matter, which are involved in 
receiverships, and due to the district court’s lack of jurisdiction, 
we vacate its order appointing a receiver. 


BACKGROUND 

On October 20, 1950, three men met at the city hall in 
Bellevue, Nebraska, and resolved to build a bridge. The three 
men composed the Bellevue Bridge Commission, and the 
bridge was to span the Missouri River between Bellevue and 
Mills County, Iowa. In accordance with a written resolution 
passed by the commission that day, the bridge was built and is 
commonly known today as the Bellevue Bridge. 

The commission sold 2,800 bonds in order to raise money for 
the project. At $1,000 per bond, the money raised by the com- 
mission was enough to cover the estimated $2.8 million cost of 
building the bridge and readying it for operation. The bonds had 
a par value of $1,000, with interest coupons attached. Interest 
was to accrue at 4 percent annually, and the interest coupons 
could be cashed in every 6 months, on November 1 and May 1 
of each year. The bonds were to mature in 1980. However, the 
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commission had the option of redeeming some or all of the 
bonds earlier. According to the resolution, if the bonds were 
redeemed early, the commission would pay the par value of the 
bond and accrued interest to the bondholder, plus a “premium” 
of 4 percent of the par value. 

The interest and principal on the bonds were to be paid from 
money earned operating the bridge. This was to be the sole 
source of payment, and the commission made clear in the text 
of the resolution that no governmental body would be responsi- 
ble for paying on the bonds. The commission was to levy “tolls, 
fares or other charges” for the use of the bridge, in order to earn 
the money to pay the bond investors. The money collected was 
to be deposited in a group of accounts or funds, with names like 
the “Bridge Revenue Fund,” the “Sinking Fund,” and the 
“Contingency Reserve Fund.” Provisions were made to ensure 
that the operating costs of the bridge were paid and that ade- 
quate reserves were maintained. Additionally, provision was 
made for the method of paying bond investors. A portion of the 
resolution of October 20, 1950, provided: 

In the event that default shall be made in the payment of 
the interest on or the principal of any of the Bonds. . . and 
in the further event that any such default shall continue for 
a period of thirty days, any holder of such Bonds .. . shall 
be entitled as of right to the appointment of a receiver of 
said Bridge.... 

On January 17, 1997, Norwest Bank Nebraska, N.A. 
(Norwest), filed a petition in the district court for Sarpy County. 
The petition alleged that Norwest was the owner of 762 of the 
bonds issued pursuant to the 1950 resolution and that the com- 
mission had defaulted for more than 30 days in paying interest 
and principal. Norwest requested that Jeffrey Renner, secretary 
of the commission, be appointed as receiver. No other relief was 
requested. There was no praecipe for summons filed as part of 
the petition, nor was there a certificate of service. On that same 
day, Norwest hand-delivered a separate pleading, entitled 
“Notice of Application for Appointment of Receiver,’ to 
Eugene Farley, the chairman of the commission, and to Renner. 
The notice informed both men that a hearing on the application 
for appointment of a receiver would be held January 24, in the 
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district court for Sarpy County. At that hearing, the court 
appointed Renner as receiver. The court’s order of appointment 
of receiver, dated January 24, 1997, states that oral evidence 
and exhibits were received. That order does not indicate the 
presence at the hearing of any commission member or attorney 
representing the commission. 

On February 12, 1997, the commission filed its notice of 
intention to appeal that order to this court. The appropriate fees 
were timely paid to the district court. The commission also filed 
a “Praecipe for Transcript” and a “Praecipe for Bill of 
Exceptions.” Included in the praecipe for transcript was a 
request that the district court clerk produce any praecipe for 
summons, summons, and return of summons filed by Norwest 
in the district court. The transcript prepared and filed by the dis- 
trict court clerk does not include any of these three items. We 
have no bill of exceptions to consult on appeal because no 
recording was made of the January 24 hearing. 

On May 15, 1997, Norwest filed a motion for order nunc pro 
tunc. A hearing on the motion was held May 23, and an order 
nunc pro tunc was entered on June 6. The order nunc pro tunc 
revised the court’s order of January 24 regarding what tran- 
spired at the January 24 hearing. In the order nunc pro tunc, the 
court stated that Farley and Renner had been present at the 
January 24 hearing. The order nunc pro tunc further stated that 
at the January 24 hearing, the court “acknowledged” the “pres- 
ence in court” of Farley and Renner, and “made inquiry as to 
whether there were any objections and was advised that there 
were none.” It is unclear from the order nunc pro tunc what the 
topic of discussion was at the time Farley and Renner suppos- 
edly had no objections. The order nunc pro tunc also stated that 
there was a “dialogue” among the participants at the hearing. 
No further notice of appeal was filed, and the matter is before 
this court on the notice of appeal filed February 12. 


ASSIGNMENTS OF ERROR 
The commission assigns the following errors in this appeal: 
(1) The district court erred in exercising personal jurisdiction 
over the defendant and over the subject matter of this action 
when there had been no issuance or service of summons upon 
the commission; (2) the court erred in entering judgment when 
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the commission had not been served with summons or given the 
opportunity to appear and answer as required by law; (3) the 
court erred in failing to require a verbatim record of the pro- 
ceedings to preserve the oral evidence and exhibits it received 
and considered in making its determination; (4) the court erred 
in failing to prepare, certify, and deliver to the clerk of the dis- 
trict court a bill of exceptions; and (5) the decision of the trial 
court is not supported by the evidence and is contrary to law. 


STANDARD OF REVIEW 

[1,2] Without a complete record, an appellate court cannot 
make a de novo review. Latenser v. Intercessors of the Lamb, 
Inc., 245 Neb. 337, 513 N.W.2d 281 (1994). Absent a complete 
bill of exceptions, the only issue before the court on appeal is 
whether the pleadings are sufficient to support the judgment. Jd. 
Subject matter jurisdiction is a question of law for the court. 
Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 (1998). 


ANALYSIS 
Record. 

[3,4] In reviewing the decision of a lower court, an appellate 
court considers only evidence included within the record. State 
v. Price, 252 Neb. 365, 562 N.W.2d 340 (1997). Meaningful 
appellate review requires a record that elucidates the factors 
contributing to the lower court judge’s decision. State v. Bush, 
254 Neb. 260, 576 N.W.2d 177 (1998); Van Ackeren v. 
Nebraska Bd. of Parole, 251 Neb. 477, 558 N.W.2d 48 (1997). 
In this case, there is no record of what transpired at the January 
24, 1997, hearing during which the district court appointed a 
receiver. Meaningful review therefore proves difficult. 

[5] We note that the absence of a bill of exceptions from the 
district court hearing is not the commission’s fault. The com- 
mission filed a praecipe for bill of exceptions on February 12, 
1997. At that point, the responsibility for producing the record 
of a judicial proceeding shifts to the court. Gerdes v. Klindt's, 
Inc., 247 Neb. 138, 525 N.W.2d 219 (1995); Holman v. Papio- 
Missouri River Nat. Resources Dist., 246 Neb. 787, 523 N.W.2d 
510 (1994). 

“[I]t is not the trial court’s prerogative to decide what the 
trial record shall be. Upon request, a litigant is entitled to 
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a verbatim record of anything and everything which is said 
by anyone in the course of judicial proceedings; it is the 
duty of the court reporter to make such a record, and it is 
the obligation of the trial court to see to it that the reporter 
accurately fulfills that duty.” 
Gerdes, 247 Neb. at 140-41, 525 N.W.2d at 221. See Holman, 
supra. 

[6] Here, we have no bill of exceptions establishing what 
happened at the January 24, 1997, hearing. Additionally, we do 
not consider the order nunc pro tunc entered by the court on 
June 6, though for a different reason. The order nunc pro tunc 
was entered over 3 months after the commission filed its notice 
of appeal. Its entry violated the well-established rule that after 
an appeal has been perfected to an appellate court, the lower 
courts are divested of subject matter jurisdiction over that case. 
Neb. Rev. Stat. § 25-1912(3) (Reissue 1995); Billups v. Scott, 
253 Neb. 293, 571 N.W.2d 607 (1997). The commission’s 
appeal was properly perfected, in that the commission timely 
filed its notice of intention to appeal and paid the costs associ- 
ated with such notice. § 25-1912(3). Therefore, the district 
court order nunc pro tunc is not considered by us, nor is it effec- 
tive for any purpose, as the district court clearly lacked juris- 
diction to enter the order. 


Personal Jurisdiction. 

[7] The commission’s first assigned error is that it was not 
subject to the personal jurisdiction of the court, because the 
commission was never served with a copy of Norwest’s peti- 
tion. Norwest contends that the district court acquired jurisdic- 
tion through a general appearance by the commission at the 
January 24 hearing. One who invokes the power of the court on 
an issue other than the court’s jurisdiction over one’s person 
makes a general appearance so as to confer on the court per- 
sonal jurisdiction over that person. Nebraska Methodist Health 
Sys. v. Dept. of Health, 249 Neb. 405, 543 N.W.2d 466 (1996). 

However, Norwest’s argument rests solely on the statements 
in the order nunc pro tunc that Farley and Renner of the com- 
mission were present at the January 24 hearing. Without the 
order nunc pro tunc and without any bill of exceptions, there is 
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no evidence of any appearance by the commission, let alone a 
general appearance, where the commission sought any action 
by the court. Thus, the court did not have personal jurisdiction 
over the commission unless the commission was properly 
served with process. 

[8] Neb. Rev. Stat. § 25-501 (Reissue 1995) provides: “A civil 
action must be commenced by filing of a petition in the office of 
the clerk of a proper court.” Neb. Rev. Stat. § 25-502.01 
(Reissue 1995) provides: “The plaintiff shall file with the clerk 
of the court a praecipe for summons stating the name and 
address of each party to be served and the manner of service for 
each party. Upon written request of the plaintiff, separate or 
additional summonses shall be issued.” 

[9] Neb. Rev. Stat. § 25-503.01 (Reissue 1995) provides, in 
part: 

The summons shall be directed to the defendant or defend- 
ants, and contain the names of the parties and the name 
and address of the plaintiff’s attorney, if any, otherwise the 
address of the plaintiff. It shall notify defendant that in 
order to defend the lawsuit an appropriate written response 
must be filed with the court within thirty days after ser- 
vice, and that upon failure to do so the court may enter 
judgment for the relief demanded in the petition. 

In this case, the petition did not include a praecipe for sum- 
mons, there was not a separate praecipe, nor was there any other 
indicia that the petition was served upon the commission. 

[10] The “Notice of Application for Appointment of 
Receiver,’ a pleading separate from the petition, did contain a 
certificate of service, indicating that it was served upon the 
chairman of the commission by hand delivery. However, the 
statutes governing appointment of receivers in Nebraska specif- 
ically state that appointment of a receiver is to occur within the 
context of an already existing case. Neb. Rev. Stat. § 25-1082 
(Reissue 1995). ‘‘No receiver shall be appointed except in a suit 
actually commenced and pending .. . .” /d. See, also, Gentsch, 
Inc. v. Burnett, 173 Neb. 820, 115 N.W.2d 446 (1962). In 
Gentsch, Inc., the appointment of a receiver was reversed on 
appeal because “[c]onditions of consequence here are that a suit 
must be actually commenced .. . . Of primary significance 
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within the meaning of the statute, there was no action pending 
which would extend to the court jurisdiction to appoint a 
receiver.” Jd. at 825, 115 N.W.2d at 449. 

In this case, Norwest’s own application seems to tacitly rec- 
ognize this requirement. It states, “This application is made by 
the applicant’s petition heretofore filed herein with all exhibits 
attached ... .” Thus, Norwest seems to acknowledge that an 
appointment of receiver is dependent initially on the existence 
of a properly commenced and underlying case. Norwest did not 
accomplish service of its lawsuit on the commission, thereby 
putting the cart decidedly before the horse. Based on the plead- 
ings, and in the absence of a bill of exceptions, the district court 
did not acquire personal jurisdiction over the commission. 


Subject Matter Jurisdiction. 

{11,12] The commission also contends that the district court 
had no subject matter jurisdiction. Subject matter jurisdiction is 
a court’s power to hear and determine a case of the general class 
or category to which the proceedings in question belong and to 
deal with the general subject involved in the action before the 
court. Rice v. Adam, 254 Neb. 219, 575 N.W.2d 399 (1998). A 
ruling made in the absence of subject matter jurisdiction is a 
nullity. In re Estate of Andersen, 253 Neb. 748, 572 N.W.2d 93 
(1998). 

[13] In this case, the subject is the appointment of a receiver. 
Nebraska statutes are clear that “[n]o receiver shall be 
appointed except in a suit actually commenced and pending . . 
. .” § 25-1082. See, also, Gentsch, Inc., supra; Vila v. Grand 
Island Electric Light, Ice & Cold Storage Co., 68 Neb. 222, 94 
N.W. 136 (1903). We have already discussed Gentsch, Inc., 
above. The Vila case further explains what is required of a law- 
suit before a receiver may be appointed within that lawsuit. 
“Moreover, the suit which must be ‘actually commenced and 
pending’ as a condition precedent to an appointment of a 
receiver, must be one in which the major relief sought is inde- 
pendent of the receivership. The latter is a purely ancillary rem- 
edy.” Vila, 68 Neb. at 225-26, 94 N.W. at 138. 

In this case, Norwest’s petition did not seek any relief inde- 
pendent of the appointment of a receiver. Norwest’s request for 
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relief did not seek judgment for the amount allegedly due it in 
interest and principal, nor did it even mention any amount any- 
where in its petition. There is nothing “ancillary” about 
Norwest’s application for appointment of a receiver, and there 
was no underlying action in which the application was brought. 

[14,15] Norwest states in its petition that it is “entitled to the 
appointment of a receiver as a matter of right in accordance 
with the terms of the Resolution which established the rights, 
duties and benefits of the parties.”” However, parties may not 
stipulate to subject matter jurisdiction. Rice, supra. “Parties 
cannot confer subject matter jurisdiction upon a judicial tri- 
bunal by either acquiescence or consent, nor may subject mat- 
ter jurisdiction be created by waiver, estoppel, consent, or con- 
duct of the parties.” Jd. at 225, 575 N.W.2d at 404. Further, the 
appointment of a receiver is a matter of discretion for the court. 
Lackey v. Yekel, 113 Neb. 382, 203 N.W. 542 (1925). This dis- 
cretion is equitable in nature. O’Neill Production Credit Assn. v. 
Putnam Ranches, Inc., 198 Neb. 145, 251 N.W.2d 884 (1977). 
In Lackey, the parties contractually stipulated to the appoint- 
ment of a receiver in the event of nonpayment on a real estate 
mortgage. The Supreme Court held: 

The above provision for the appointment of a receiver nei- 
ther adds to, nor detracts from, what the contract would be 
if such provision were omitted. Such a provision is simply 
declaratory of that which the law would imply without it. 
Whether or not a receiver should be appointed is a matter 
resting in the . . . discretion of the court under the condi- 
tions shown at the trial, and within the statutory limitations. 
Lackey, 113 Neb. at 383, 203 N.W. at 542. In this case, then, the 
resolution drafted by the commission in 1950 does not operate 
to create subject matter jurisdiction when it does not otherwise 
exist. 

After examining the pleadings, given the absence of a bill of 
exceptions, we conclude that the district court lacked subject 
matter jurisdiction to appoint a receiver. Norwest sought the 
ancillary remedy of receivership, but there was no underlying 
action in which some relief besides the appointment of a 
receiver was sought. 
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CONCLUSION 
The district court lacked personal jurisdiction over the com- 
mission as well as being without subject matter jurisdiction. 
Because of this pending appeal, it was also without jurisdiction 
to enter its order nunc pro tunc. We reverse and vacate the dis- 
trict court’s order appointing a receiver. 
REVERSED AND VACATED. 


ST. JOSEPH DEVELOPMENT CORPORATION, A KANSAS CORPORATION, 
APPELLANT, V. BERNADETTE SEQUENZIA, APPELLEE. 
585 N.W. 2d 511 
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1. Judgments: Appeal and Error. An appellate court is obligated to reach an inde- 
pendent conclusion upon questions of law. 

2. ___:____. A motion for reconsideration does not toll the time for appeal and is con- 
sidered nothing more than an invitation to the court to consider exercising its inher- 
ent power to vacate or modify its own judgment. 

3. Actions: Judgments: Time. If execution shall not be sued out within 5 years from 
the date of any judgment that now is or may hereafter be rendered in any court of 
record in this state, or if 5 years shall have intervened between the date of the last exe- 
cution issued on such judgment and the time of suing out another writ of execution 
thereon, such judgment, and all taxable costs in the action in which such judgment 
was obtained, shall become dormant, and shall cease to operate as a lien on the estate 
of the judgment debtor. 

4. Stipulations: Parties. There is no doubt that a party is bound by its stipulations. 

5. Appeal and Error. Absent plain error, an appellate court will not consider an issue 
on appeal which was not presented to or passed upon by the trial court. 


Appeal from the District Court for Douglas County: JAMEs A. 
BUCKLEY, Judge. Reversed. 


Scott A. Meyerson, of Hotz & Weaver, and W. Thomas 
Gilman, of Redmond & Nazar, L.L.P., for appellant. 


Dennis J. Green, of Green & Bubak, for appellee. 
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SIEVERS, Judge. 

This case involves enforcement of a Kansas judgment 
through the Nebraska courts. The district court for Douglas 
County agreed with the claim of the judgment debtor, 
Bernadette Sequenzia, that the judgment was dormant and 
unenforceable. The judgment creditor, St. Joseph Development 
Corporation (St. Joseph), appeals. 


FACTUAL BACKGROUND 

There was very brief oral testimony in the district court 
because the case was tried mainly on a stipulation of facts and 
exhibits. St. Joseph obtained a judgment against Sequenzia and 
her now deceased husband in the district court for Sedgwick 
County, Kansas, on May 8, 1990. The principal amount of the 
judgment was $11,281.41, and prejudgment interest as well as 
costs were awarded. Postjudgment interest has accrued, making 
the total judgment about $20,000, but the precise amount of the 
judgment is not pertinent to our decision. On May 12, 1992, 
Sequenzia filed a chapter 7 bankruptcy in the U.S. Bankruptcy 
Court for the District of Colorado, and St. Joseph was listed as 
an unsecured creditor. Notice of that filing was mailed to St. 
Joseph’s Kansas attorney in Wichita, and Sequenzia’s discharge 
was entered October 16. While these facts concerning the 
bankruptcy are in the factual stipulation, there is no claim in the 
briefs that the bankruptcy has any bearing on the outcome or 
that it discharged this debt. Thus, we do not discuss the 
bankruptcy any further. 

The Kansas judgment was filed with the district court for 
Douglas County, and the parties expressly stipulated that “[t]he 
Kansas Judgment which was filed in the District Court of 
Douglas County on March 12, 1992, created a judgment lien on 
the Real Property upon being filed with the District Court.” 

The reference to real property was to a residence located at 
1201 South 44th Street in Omaha, which was the home of 
Sequenzia’s mother. The parties stipulated that Sequenzia along 
with Thomas C. Marotto and Mollie M. Marotto held title as 
joint tenants with the right of survivorship from and after 
January 5, 1979, pursuant to a survivorship warranty deed. On 
April 13, 1992, after the Kansas judgment created a judgment 
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lien on the South 44th Street property, as recited in the parties’ 
stipulation, Sequenzia transferred her interest in that property to 
Thomas C. Marotto and Mollie M. Marotto via warranty deed. 
The parties stipulated that at the time of that transfer, “[St. 
Joseph’s] lien on the Real Property was not satisfied prior to, or 
at the time of, the April 13, 1992 transfer.” The real property on 
South 44th Street was later sold, and one-third of the proceeds, 
or $21,666.67, was placed in an escrow agreement with ATI 
Title Company (ATI) pursuant to a written escrow agreement 
signed by Sequenzia on May 6, 1996. That money is acknowl- 
edged by ATI to be Sequenzia’s. The escrow agreement makes 
the disbursement of these funds dependent upon the outcome of 
this proceeding. 

We note in passing that on May 31, 1996, St. Joseph filed a 
motion in the Kansas courts to determine dormancy of the judg- 
ment, and the Kansas trial court, on June 28, determined that the 
judgment against Sequenzia was not dormant under Kansas law. 
The parties have stipulated in this case that an appeal of that 
decision was pending before the Kansas Court of Appeals at the 
time the instant case was tried in the district court for Douglas 
County. On September 11, 1998, the Kansas Court of Appeals 
released its opinion holding that the judgment had not become 
dormant under Kansas law. 


PROCEDURAL BACKGROUND 

This case before us has its genesis in the filing by St. Joseph 
on October 17, 1996, of an affidavit of garnishment asserting 
that ATI was holding property of Sequenzia’s. On October 23, 
ATI filed answers to interrogatories, in which it stated that it 
had $21,666.67 of Sequenzia’s money in its possession. 
Sequenzia filed a request for hearing on October 25, using the 
preprinted form served with the garnishment. Sequenzia 
asserted in that form that the funds sought were exempt from 
garnishment. There are no other pleadings putting this case at 
issue, but when the matter came on for hearing before the dis- 
trict court for Douglas County, the court announced that it was 
a hearing on the “objection of the defendant to a garnishment.” 
Counsel for Sequenzia, before the introduction of evidence, told 
the court that there were two arguments “in terms of these funds 
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not being garnishable. One is that the judgment is dormant. 
Now, intertwined with that is the fact that the defendant here 
filed bankruptcy and so I suppose if they had a valid judgment, 
that bankruptcy discharged the debt.” Nothing more at the trial 
level, or in the briefs filed here, was said about the bankruptcy. 

On February 21, 1997, the district court decided the case by 
an order which found that the Kansas judgment was filed in the 
district court for Douglas County on March 2, 1992, and that no 
action was taken to enforce the judgment in Nebraska until this 
garnishment action. The court found that the period of time 
required for a judgment to become dormant is “governed by the 
laws of the filing forum [i.e.,] Nebraska,” which is 5 years. The 
court found that the 5 years ran from the time “the judgment is 
originally entered, and not from the time that the foreign judg- 
ment is registered.” The court then found that “no action having 
been taken to execute on the judgment since January 10, 1991 
until May 31, 1996, more than five years had elapsed and, there- 
fore, the judgment had become dormant at the time this gar- 
nishment was filed.” Consequently, the court found that the 
funds were not owed on the judgment and that the objection to 
the garnishment should be sustained. 

Within 10 days of that decision, St. Joseph filed a “Motion 
for Reconsideration,” requesting a new hearing on the grounds 
that the decision was not sustained by sufficient evidence, that 
it was contrary to the laws of the State of Nebraska, and that 
there was error of law. The district court held a hearing on the 
motion to reconsider, which is not part of the record, on March 
7, 1997, and on March 10 the court’s docket reflects: 
“Plaintiff’s motion to reconsider is denied.” The notice of 
appeal was filed March 28. 


ASSIGNMENT OF ERROR 
St. Joseph argues on appeal that the trial court erred in deter- 
mining that under the Uniform Enforcement of Foreign 
Judgments Act (UEFJA), the time for determination of dor- 
mancy runs from the time that the judgment was originally 
entered in the foreign jurisdiction rather than from the time the 
foreign judgment was registered in Nebraska. 
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STANDARD OF REVIEW 
[1] An appellate court is obligated to reach an independent 
conclusion upon questions of law. Porter v. Smith, 240 Neb. 
928, 486 N.W.2d 846 (1992). 


JURISDICTION 

[2] We are initially faced with a jurisdictional question which 
stems from the “Motion for Reconsideration” detailed above 
and the decision of the Nebraska Supreme Court in Bechtold v. 
Gomez, 254 Neb. 282, 576 N.W.2d 185 (1998). In Bechtold, the 
trial court had entered an order disqualifying the Creighton 
Legal Clinic from participation in the underlying lawsuit. A 
motion to reconsider was filed, supported with an affidavit 
which asserted that the applicable rule of law was being 
extended by the trial court beyond the parameters set forth in 
existing decisions. The appeal from the order of disqualification 
of May 6, 1996, was not filed until after the trial court’s order 
on June 11 denying the motion to reconsider. Observing that 
few cases discuss whether a postjudgment motion labeled a 
“motion to reconsider” is indeed a motion for new trial, the 
court, citing Russell v. Luevano, 234 Neb. 581, 452 N.W.2d 43 
(1990), held that “[a] motion for reconsideration does not toll 
the time for appeal and is considered nothing more than an invi- 
tation to the court to consider exercising its inherent power to 
vacate or modify its own judgment.” Bechtold, 254 Neb. at 288, 
576 N.W.2d at 189-90. Russell, supra, held that where a trial 
court acts as an intermediate court of appeals, a motion for new 
trial is not appropriate and does not toll the time for filing an 
appeal. 

The Supreme Court in Bechtold, 254 Neb. at 288, 576 
N.W.2d at 189, expressly “decline[d] to treat [the] ‘Motion to 
Reconsider’ ” as a motion for new trial. Immediately before 
saying this, the opinion in Bechtold references our opinion in 
Horace Mann Cos. v. Pinaire, 1 Neb. App. 907, 511 N.W.2d 540 
(1993), where we treated a motion labeled “motion for recon- 
sideration” as a motion for new trial where, as here, it was based 
on an allegation that the decision of the court was not sustained 
by sufficient evidence and was contrary to law. Horace Mann 
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Cos. was not expressly overruled by Bechtold. Perhaps the 
Bechtold court intended to announce a concrete rule that a post- 
judgment pleading entitled “Motion for Reconsideration” never 
acquires the status or office of a motion for new trial so as to toll 
the running of the 30 days to perfect an appeal to a higher court. 
However, we are frankly uncertain if that was the intent. But, 
because Bechtold does not overrule Horace Mann Cos., we do 
not extend the holding of Bechtold to a holding that jurisdiction 
was not perfected in the instant case. Accordingly, we have 
jurisdiction and now turn to the merits of this case. 


ANALYSIS 

[3] This case of apparent first impression in Nebraska 
involves the interface between the Nebraska dormancy of judg- 
ment statute and the UEFJA. The dormancy statute is found at 
Neb. Rev. Stat. § 25-1515 (Reissue 1995), and it provides: 

If execution shall not be sued out within five years from 
the date of any judgment that now is or may hereafter be 
rendered in any court of record in this state, or if five years 
shall have intervened between the date of the last execu- 
tion issued on such judgment and the time of suing out 
another writ of execution thereon, such judgment, and all 
taxable costs in the action in which such judgment was 
obtained, shall become dormant, and shall cease to oper- 
ate as a lien on the estate of the judgment debtor. 

In short, if some sort of execution (defined as “legal process 
of enforcing the judgment,” Black’s Law Dictionary 568 (6th 
ed. 1990)) is not attempted within 5 years of the rendition of the 
judgment or 5 years pass between executions, the judgment 
becomes dormant and not enforceable as a lien on the judgment 
debtor’s property. The case before us involves a garnishment, 
which we consider to be an execution to enforce a judgment 
within the meaning of § 25-1515. See NC+ Hybrids v. Growers 
Seed Assn., 219 Neb. 296, 363 N.W.2d 362 (1985) (holding that 
through garnishment in aid of execution, garnishee becomes 
“stakeholder” of property belonging to one of proper parties to 
lawsuit for which execution is sought and that garnishment is 
ancillary procedure whereby judgment creditor seeks to collect 
judgment). 
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The UEFJA, in effect March 12, 1992, the date the Kansas 
judgment was filed in Nebraska in the instant case, can be found 
at Neb. Rev. Stat..§§ 25-1587 through 25-15,104 (Reissue 
1989). (We note that the Nebraska Uniform Enforcement of 
Foreign Judgments Act is now codified at Neb. Rev. Stat. 
§§ 25-1587.01 through 25-1587.09 (Reissue 1995).) The 
UEFJA defined a foreign judgment as any judgment, decree, or 
order of a court “which is entitled to full faith and credit in this 
state.” See § 25-1587(1). Section 25-1589, in effect at the time 
of filing in the instant case, provided that a petition for registra- 
tion could be filed in Nebraska if it contained a copy of the 
judgment to be registered, the date of its entry, and the record of 
any subsequent entries affecting it. Section 25-1589 also pro- 
vided that the clerk of the registering court was to notify the 
clerk of the court which rendered the original judgment that 
petition for registration had been made. 

The judgment in the instant case was obtained in Kansas on 
May 8, 1990, and filed in the district court for Douglas County, 
Nebraska, on March 12, 1992. In ruling upon Sequenzia’s chal- 
lenge to the garnishment, the district court reasoned, as a mat- 
ter of law, that the time for determination of dormancy “runs 
from the time that the judgment is originally entered, and not 
from the time that the foreign judgment is registered.” The dis- 
trict court then found that no action was taken to execute on the 
judgment from January 10, 1991, until May 31, 1996, a period 
of more than 5 years, which made the judgment dormant under 
§ 25-1515. There is an inconsistency in the trial court’s find- 
ings, because it ruled that dormancy runs from the time the 
judgment is originally rendered, but the trial court actually 
counted the time between attempts in Kansas to enforce the 
judgment, i.e., between January 10, 1991, when action to 
enforce the judgment was taken in Kansas, and May 21, 1996, 
when an order for aid in execution was issued in the Kansas 
court. 

However, Sequenzia’s argument here is not really in support 
of the trial judge’s view that dormancy is determined by count- 
ing 5 years from when the judgment is originally entered in the 
other state rather than from when it was registered in Nebraska. 
Instead, Sequenzia argues that personal jurisdiction was never 
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obtained over her. She argues that under the UEFJA, in effect at 
the time of filing in Nebraska on March 12, 1992, she was enti- 
tled to have summons issued and served upon her in a manner 
provided for obtaining jurisdiction of the person, citing 
§ 25-1590, a statute which has now been repealed. 

[4] Sequenzia is correct that said statute provided for service 
of summons upon the judgment debtor “as in an action brought 
upon a foreign judgment, in the manner authorized by the law 
of this state for obtaining jurisdiction of the person.” See 
§ 25-1590. The first difficulty with Sequenzia’s argument is that 
in the trial court, Sequenzia stipulated as follows: “The Kansas 
Judgment which was filed in the District Court of Douglas 
County on March 12, 1992, created a judgment lien on the Real 
Property upon being filed with the District Court.” Sequenzia 
appears to have stipulated away any alleged lack of personal 
jurisdiction. There is no doubt that a party is bound by its stip- 
ulations. See Ehlers v. Perry, 242 Neb. 208, 494 N.W.2d 325 
(1993). 

The next difficulty with Sequenzia’s argument is that 
§ 25-1592, which was in effect at the time the Kansas judgment 
was registered, provided: 

At any time after registration and regardless of whether 
jurisdiction of the person of the judgment debtor has been 
secured or final judgment has been obtained, a levy may 
be made under the registered judgment upon any property 
of the judgment debtor which is subject to execution or 
other judicial process for satisfaction of judgments. 

Additionally, Sullivan v. Sullivan, 168 Neb. 850, 854, 97 
N.W.2d 348, 352 (1959), in speaking of a registered judgment 
and referencing § 25-1592, states that “[i]t [registered judg- 
ment] was therefore a judgment and required to be so regarded 
and recognized on and after registration.” Sullivan also holds 
that once recognized as a judgment, which under Sullivan 
means upon registration, the judgment creditor has by right of 
levy the same rights as the holder of a “domestic judgment” 
with reference to the property of the judgment debtor. As a con- 
sequence, as soon as the Kansas judgment was registered, it was 
like a Nebraska judgment and St. Joseph could execute upon it. 
Service of process upon Sequenzia was not necessary. 
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[5] The next problem with Sequenzia’s argument is that it is 
a position not taken in the trial court and not ruled upon by the 
trial court. It is a well-established rule of our jurisprudence that 
absent plain error, an appellate court will not consider an issue 
on appeal which was not presented to or passed upon by the trial 
court. Metropolitan Utilities Dist. v. Twin Platte NRD, 250 Neb. 
442, 550 N.W.2d 907 (1996). 

A judgment goes dormant under Nebraska law if 5 years pass 
without execution. The execution here began with the summons 
and garnishment filed October 17, 1996. Therefore, had 5 years 
passed without execution at the time of the garnishment? The 
answer of course depends upon what event one begins counting 
from. The district court found that the law was to begin count- 
ing from the date of the Kansas judgment. To the extent that 
there is law supporting that view, it is definitely a minority 
view, and the law is now rather well established, in jurisdictions 
which have decided the question, that the count for dormancy 
begins on the date that the foreign judgment is brought to a state 
and registered. In the instant case, this would be March 12, 
1992, and of course 5 years had not passed from that date to the 
execution via garnishment filed October 17, 1996. 

Our research reveals that there are three seminal cases on the 
subject which we find persuasive and controlling. We begin 
with Warner v. Warner, 9 Kan. App. 2d 6, 668 P.2d 193 (1983). 
On January 2, 1971, Charles Warner was ordered by a Missouri 
court to pay separate maintenance to Erna Warner in the amount 
of $600 per month. The Missouri court reduced the monthly 
payments to $300 per month on April 26, 1976. Erna registered 
the Missouri judgment in Johnson County, Kansas, as a foreign 
support order on November 16, 1976, alleging that there were 
past due payments of $26,000. Charles moved for a finding in 
the Kansas court that the payments which had accrued before 
October 1976, 5 years before an attempted Kansas execution in 
October 1981, had become dormant judgments. The Kansas 
court first determined several issues relating to the fact that the 
case involved a series of monthly amounts which were accru- 
ing, issues not pertinent here. The court then turned to the effect 
of the Kansas dormancy statute. The Kansas court referred to 
the general foreign judgments act, which provided that once a 
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foreign judgment is registered, it is to be treated as if it were a 
Kansas judgment. Like Nebraska law, Kansas law provided that 
a Kansas judgment becomes dormant 5 years after its effective 
date. Thus, the Kansas court asked what the effective date of a 
foreign judgment was for dormancy purposes. The court 
answered that it was the date it was registered, reasoning: 
Thus a foreign judgment four years and eleven months old 
when registered does not become dormant in Kansas a 
month later. Such a rule would defeat the purpose of the 
registration act and be totally inconsistent with the result 
achieved if the judgment holder sued on the foreign judg- 
ment, as permitted by K.S.A. 60-3006. Instead, registra- 
tion of a foreign judgment which is enforceable when reg- 
istered gives the judgment creditor a new and additional 
five years to execute, regardless of when the judgment was 
rendered in the foreign state. 
Warner, 9 Kan. App. 2d at 8, 668 P.2d at 195. 

The next case of consequence is Pan Energy v. Martin, 813 
P.2d 1142 (Utah 1991), where the plaintiff obtained an 
Oklahoma judgment in September 1982 and registered it in 
Utah in August 1987 under that state’s version of the UEFJA, 
the Utah Foreign Judgment Act. Under Oklahoma law, a judg- 
ment becomes unenforceable without execution within 5 years. 
As a result, the Oklahoma judgment became dormant in 
Oklahoma, the originating state, 1 month after the judgment 
creditor filed in Utah, which had an 8-year statute of limitations 
before dormancy. See Utah Code Annot. § 78-12-22 (1987). 
The Utah Foreign Judgment Act provided, like Kansas’ general 
foreign judgments act, that the judgment, once registered in 
Utah, becomes “a judgment of a district court of this state... .” 
(Emphasis omitted.) Pan Energy, 813 P.2d at 1144. Accord- 
ingly, the Utah court held that because judgments properly filed 
in Utah become Utah judgments, the Utah statute of limitations 
applied to enforcement of the judgment in Utah. 

The Utah court, in support of its holding, recited that the fed- 
eral courts have taken a similar approach with respect to a sim- 
ilar federal registration statute. The Utah court cited Justice 
Blackmun’s opinion, while he was on the 8th Circuit Court of 
Appeals, in Stanford v. Utley, 341 F.2d 265 (8th Cir. 1965). In 
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Stanford, the court allowed enforcement of a judgment in 
Missouri even though it was unenforceable in Mississippi, the 
state where it was rendered, because the Missouri statute of lim- 
itations had not yet expired. Justice Blackmun wrote: “We feel 
that registration provides, so far as enforcement is concerned, 
the equivalent of a new judgment of the registration court.” 
Utley, 341 F.2d at 268. The Utah court adopted this view, hold- 
ing that because the Oklahoma judgment was filed under the 
Utah Foreign Judgment Act, it could be enforced as a Utah 
judgment, irrespective of subsequent dormancy in the state of 
rendition. Finally, referencing the Full Faith and Credit Clause, 
the Utah court held that Utah may apply its own statute of lim- 
itations to the enforcement of a foreign judgment. 

Finally, we turn to a case decided since the parties briefed 
this issue, Drllevich Const., Inc. v. Stock, 958 P.2d 1277 (Okla. 
1998). The Oklahoma Supreme Court overruled its earlier deci- 
sion to the contrary and held that an enforceable foreign judg- 
ment which was registered in Oklahoma under the Uniform 
Enforcement of Foreign Judgments Act is considered a new 
judgment for purposes of the Oklahoma 5-year dormancy 
statute. The Oklahoma court relied heavily on Pan Energy, 
supra, and Warner, supra, as well as reviewing other decided 
cases to conclude that a foreign judgment, if enforceable when 
registered, is then subject to the dormancy statute of the regis- 
tering state. 

In the case at hand, we note the stated effect of the UEFJA, 
which is, that once registered, levy can be made on a foreign 
judgment as to any property of the judgment debtor subject to 
judicial process for the satisfaction of judgments. Nebraska 
judgments go dormant only if 5 years pass without execution 
thereupon. In this case, the judgment from Kansas became the 
functional equivalent of a Nebraska judgment in March 1992 
and execution via garnishment was undertaken in October 1996. 
We note that § 25-1587.03 (Reissue 1995) now expressly pro- 
vides that a registered foreign judgment shall be treated by the 
clerk in the same manner as a “judgment of a court of this 
state.” Thus, 5 years had not passed between when the Kansas 
judgment became a Nebraska judgment and its execution via 
garnishment. When effect is given to the Nebraska dormancy 
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statute, it naturally follows that the judgment was not dormant 
under § 25-1515. 


CONCLUSION 
For the foregoing reasons, the district court was incorrect in 
counting the 5 years from either the date of last execution in 
Kansas or the date of the Kansas judgment and was incorrect in 
holding that the funds held by the garnishee, ATI, were not sub- 


ject to garnishment. 
REVERSED. 
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Burglary. A breaking is an essential element of burglary. 

2. Jury Instructions: Burglary. When burglary is charged, a jury should be instructed 
that in addition to the use of physical force, however slight, the removal of an obsta- 
cle to entry is necessary to find a breaking. 

3. Jury Instructions: Proof: Appeal and Error. To establish reversible error from a 
trial court’s refusal to give a requested jury instruction, an appellant has the burden 
to establish that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was preju- 
diced by the court’s refusal to give the tendered instruction. 

4, Search Warrants: Affidavits: Probable Cause: Appeal and Error. In reviewing 

the strength of an affidavit as a basis for finding probable cause to issue a search war- 

rant, the question is whether, under the totality of the circumstances, the issuing mag- 
istrate had a “substantial basis” for finding that the affidavit established probable 
cause. 

___! __: ___: ___. An appellate court’s after-the-fact scrutiny of the suffi- 

ciency of an affidavit should not take the form of de novo review. A magistrate’s 

determination of probable cause should be paid great deference by reviewing courts. 

6. Records: Appeal and Error. It is the duty of the party appealing to present a record 
which supports the errors assigned; absent such a record, as a general rule, the deci- 
sion of the lower court is to be affirmed. 

7. Search Warrants: Affidavits: Probable Cause: Appeal and Error. A search war- 

rant, to be valid, must be supported by an affidavit establishing probable cause, or 

reasonable suspicion founded upon articulable facts. In evaluating probable cause for 
the issuance of a search warrant, the magistrate must make a practical, commonsense 
decision whether, given the totality of the circumstances set forth in the affidavit 
before him or her, including the veracity of and basis of knowledge of the persons sup- 
plying hearsay information, there is a fair probability that contraband or evidence of a 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 
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crime will be found in a particular place. The duty of the reviewing court is to ensure 
that the issuing magistrate had a substantial basis for determining that probable cause 
existed. 

Search and Seizure: Search Warrants: Presumptions: Proof. A search pursuant 
to a warrant is presumed to be valid, and if the police act pursuant to a search warrant, 
the defendant bears the burden of proof that the search or seizure is unreasonable. 
Trial: Joinder: Proof: Appeal and Error. A defendant opposing joinder of charges 
has the burden of proving that joinder will be prejudicial to the defendant. 

Trial: Joinder: Proof. A defendant has no constitutional right to a separate trial. The 
right is statutory and depends on a motion for a showing that prejudice will result 
from a joint trial. 

Trial: Joinder: Appeal and Error. A trial court’s ruling on a motion for consolida- 
tion of prosecutions properly joinable will not be disturbed on appeal absent an abuse 
of discretion. 

Constitutional Law: Double Jeopardy. The constitutional prohibition against dou- 
ble jeopardy not only protects against a second prosecution for the same offense after 
acquittal or conviction, but also protects against multiple punishments for the same 
offense. 

Doubie Jeopardy: Legislature. The multiple punishment prong of the double jeop- 
ardy bar seeks to ensure that the total punishment imposed on a defendant does not 
exceed that authorized by the Legislature. 

Double Jeopardy: Lesser-Included Offenses: Convictions: Sentences. When a 
defendant has been convicted of both a greater and a lesser-included offense, vaca- 
tion of the sentence on the lesser charge cures the double jeopardy violation. 
Criminal Law: Statutes: Lesser-Included Offenses: Proof. In determining what 
constitutes lesser-included offenses, the statutory elements approach involves a tex- 
tual comparison of criminal statutes to determine if each statute contains at least one 
element not contained in the other statute. Thus, a lesser-included offense is one 
which is necessarily established by proof of the greater offense, or stated another 
way, to be a lesser-included offense, the elements of the lesser offense must be such 
that it is impossible to commit the greater offense without at the same time having 
committed the lesser offense. 

Effectiveness of Counsel: Records: Appeal and Error. Claims of ineffective assist- 
ance of counsel raised for the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient to adequately review 
the question. When the issue has not been raised or ruled on at the trial court level 
and the matter necessitates an evidentiary hearing, an appellate court will not address 
the matter on direct appeal. 

Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of inef- 
fective assistance of counsel as a violation of the Sixth Amendment to the U.S. 
Constitution, a defendant must show that counsel’s performance was deficient and 
that such deficient performance prejudiced the defense, that is, demonstrate a rea- 
sonable probability that but for counsel’s deficient performance, the result of the pro- 
ceeding would have been different. 

Constitutional Law: Double Jeopardy: Statutes. The constitutional prohibition 
against double jeopardy does not apply where two separate and distinct crimes are 
committed as the result of one and the same act, because the constitutional proscrip- 
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tion is directed to the identity of the offense and not to the act. Consequently, multi- 
ple punishments can be imposed for the same act without violating the double jeop- 
ardy provision of the state and federal Constitutions, where imposition of the multi- 
ple punishments is specifically authorized by state statute. 

19. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal absent an abuse of discretion. 

20. Criminal Law: Statutes: Sentences. Where a criminal statute is amended by miti- 
gating the punishment, after the commission of a prohibited act but before final judg- 
ment, the punishment is that provided by the amendatory act unless the Legislature 
has specifically held otherwise. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Affirmed in part, reversed and 
remanded in part for a new trial, and in part sentences vacated 
and remanded for resentencing. 


Robin W. Hadfield, of Nebraska Commission on Public 
Advocacy, for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HANNON, IRwin, and INBopy, Judges. 


INBODY, Judge. 
I. INTRODUCTION 
Dwayne Greer appeals from his convictions for two counts of 
burglary; four counts of use of a weapon to commit a felony; 
and one count each of first degree sexual assault, second degree 
assault, and first degree false imprisonment. Greer also appeals 
the sentences imposed thereon. 


Il. STATEMENT OF FACTS 

In the summer of 1995, A.L. was living at 1700 B Street, 
apartment No. 1, in Lincoln, Nebraska, with two other young 
women, H.S. and P.S. The apartment was located in an old 
house that had been converted into five apartments. A.L., H.S., 
and P.S.’ apartment occupied part of the main floor and part of 
the basement of the converted house. 

In the summer months, sometime before August 1995, A.L. 
and P.S. met Greer when he was helping some people move out 
of one of the other apartments in the converted house. In 
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August, Greer came to A.L., H.S., and P.S.’ downstairs apart- 
ment door at 2 or 3 o’clock in the morning. P.S. and H.S. 
answered the door. Greer identified himself as “Dwayne” and 
asked where the girl with the maroon car was. PS. and H.S. 
knew that Greer was asking for A.L., because she drove a small 
maroon car. H.S. and P.S. informed Greer that A.L. was not 
there, and Greer left. The next morning, P.S. and H.S. discov- 
ered that their apartment had been burglarized. A boom box 
stereo, cellular telephone, and wallet belonging to H.S. were 
missing. Between 11 p.m. and 2 a.m. the night after the bur- 
glary, Greer was outside of the apartment again. 

On November 3, 1995, in the early morning hours, A.L. 
reported that she was awakened by an intruder who sexually 
assaulted her at knifepoint. A.L. was able to provide police with 
the following description of her assailant: a black male, medium 
to stocky build, wearing dark clothing, including a dark ski 
mask and a dark sweatshirt and lighter-colored cloth gloves. 
During the assault, A.L. was stabbed in the right thigh, and 
A.L.’s assailant left bloody shoe prints at the scene. 

Just prior to the report of the sexual assault to police, at 
approximately 4:35 a.m., Lincoln police officer Chad Barrett 
observed a black male approximately 5'11" to 6'0" tall and 
weighing approximately 185 pounds running in the area of 10th 
and G Streets. This area is about 16 blocks away from 1700 B 
Street. The man was wearing a dark-colored hooded sweatshirt 
and dark-colored sweatpants or jeans. The male ran to an apart- 
ment complex at 919 G Street. 

After police officers were dispatched to 1700 B Street to 
investigate the reported sexual assault, Officer Barrett was 
ordered to set a perimeter around the 919 G Street apartment 
complex to observe individuals entering or exiting the complex. 
Officer Barrett began contacting individuals living in the apart- 
ment complex, specifically apartment No. 1. Officers were 
informed that there were no black males living in the complex 
but that there was a black male who had lived across the alley 
in a complex located at 920 F Street, which was just south of 
919 G Street. Upon learning this, officers contacted the party 
living in apartment No. 1 at 920 F Street, a black female named 
“Brenda Greer.” 
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Officer Barrett continued to observe the complex at 920 F 
Street, and apartment No. 1 in particular, for another 45 min- 
utes, at which time he was relieved by Investigator Charles Starr 
just prior to 7 a.m. Officer Starr had been watching the apart- 
ment for only a few minutes when he noticed the door to apart- 
ment No. 1 open and a female look out. Officer Starr observed 
a while longer, at which time he saw a black male look out the 
door. A few minutes later, the black male, whom Officer Starr 
identified as Greer, left the apartment. After Greer exited the 
apartment, Officer Starr made contact with him. At the time, 
Officer Starr was in plain clothes, but he did identify himself as 
a police officer. Officer Starr advised Greer that another officer 
wished to speak with him. Greer then left with a Sergeant 
Wright, who transported Greer to an interview room at the 
Lincoln Police Department. According to Det. Sgt. Larry 
Barksdale, Greer got into the police cruiser voluntarily and was 
free to leave. 

Later on November 3, 1995, Officer Barksdale contacted 
Greer in the Lincoln Police Department interview room for the 
purpose of asking Greer if he would voluntarily give blood, 
saliva, and hair samples. Greer responded negatively. Officer 
Barksdale then obtained an order for identifying physical char- 
acteristics which required Greer to provide blood, saliva, and 
hair samples and transported Greer to Lincoln General 
Hospital, where the evidence was obtained. 

Also on November 3, 1995, Det. Sgt. Richard Kohles 
obtained a search warrant for 920 F Street, apartment No. 1. 
The warrant was to search for evidence of the sexual assault: 
blood, clothes, knives. After obtaining the search warrant, 
Officer Kohles, Det. Sgt. Jim Breen, and Officer John Grubb 
conducted a search of the apartment at approximately 12:25 
p.m. on November 3. As a result of this search, the officers 
seized, among other things, a Nokia cellular telephone, serial 
No. 16502550608; a ski mask; a pair of gray jeans; a pair of 
blue jeans; a pair of black Adidas brand tennis shoes; a black 
hooded sweatshirt with buttons down the front; another black 
sweatshirt; and a pair of black sweatpants. 

The serial number of the cellular telephone seized from 
Greer’s apartment matched the serial number on the cellular 
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telephone box which H.S. had provided to the police. 
Additionally, when the recall button was pressed, the last num- 
ber called was displayed. The telephone number displayed was 
475-0638. The Lincoln Police Department was able to deter- 
mine that two people had given the 475-0638 telephone number 
to the police department as a result of some sort of police con- 
tact. One of those individuals was Greer, who had given police 
that number in June 1995. 

In November 1995, Det. Sgt. Sandra Myers retrieved a black 
Sanyo CD boom box, model MCDZ22, serial No. 01012850, 
which had been pawned by Brenda Greer, from the BB&R 
Pawn Shop. 

On December 11, 1995, an information was filed in 
Lancaster County District Court charging Greer with count I, 
burglary; count II, first degree sexual assault; count III, use of a 
weapon to commit a felony; count IV, burglary; count V, use of 
a weapon to commit a felony; count VI, second degree assault; 
count VII, use of a weapon to commit a felony; count VIII, first 
degree false imprisonment; and count IX, use of a weapon to 
commit a felony. 

Pretrial motions and hearings included a motion by Greer to 
sever count I (burglary charge) from the remaining charges, 
which motion was subsequently overruled. Following a hearing, 
pursuant to Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), 
regarding the admissibility of DNA evidence, the court entered 
an order finding that DNA evidence would be admissible at trial. 
Also, on March 31, 1997, Greer filed a motion to suppress, 
requesting exclusion of all physical evidence seized from Greer’s 
residence. The trial court declined to set a separate hearing on 
the motion because defense counsel had failed to file the motion 
at least 10 days prior to trial. However, the court also stated: 

I think during the course of a trial the Court can always be 
cognizant of Constitutional issues. And I will do so in this 
case. But because of the 10-day rule, I’m not going to set 
at [sic] separate hearing on this motion. But it will be on 
file and you can argue these issues during the trial by 
objections to any particular evidence that may be offered. 

Trial began on April 2, 1997. During trial, Dr. Reena Roy, a 

forensic serologist at the Nebraska State Patrol Criminalistics 
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Laboratory, testified that she performed forensic tests on items 
submitted to her in this case and that she prepared some items 
to be sent to Cellmark Diagnostics for DNA testing. Dr. Roy 
examined the pair of gray jeans, which had been seized from 
Greer’s apartment, and determined that the jeans tested positive 
for human blood, type A. The significance of finding type A 
blood on the jeans is that the blood could not have come from 
Greer, but it could have come from A.L. 

Dr. Roy found spermatozoa present on both the vaginal and 
rectal smear slides obtained from A.L., and semen was present 
on A.L.’s panties, as well as the vaginal and rectal swabs. Blood 
was also present on A.L.’s panties. 

Karen Quandt, a senior molecular biologist for Cellmark 
Diagnostics, conducted tests on four items in this case: Greer’s 
jeans, a vaginal swab, and blood samples from Greer and A.L. 
She obtained DNA from each of these items. Quandt testified that 
with regard to the jeans sample, Greer was excluded as being the 
source of DNA from that sample and that A.L.’s known DNA 
sample matched the sample from the jeans. Additionally, Greer’s 
DNA sample matched the male fraction of the vaginal swab. 

Lisa Forman, a population geneticist at Cellmark Diagnostics, 
testified that with regard to the DNA banding pattern that 
matched between the jeans and the bloodstain from A.L., the 
frequency would be approximately 1 in 30 million in the 
Caucasian population, 1 in 12 billion in the African-American 
population, and 1 in 310 million in the western Hispanic popu- 
lation. In other words, Forman testified that the likelihood that, 
by chance alone, the set of characteristics on the blue jeans 
would match those found in the blood of A.L. are approximately 
1 in 30 million in Caucasian, 1 in 12 billion in African- 
Americans, and 1 in 310 million in western Hispanics. 

With regard to the other set of DNA banding patterns 
obtained from the vaginal swabs which matched the DNA 
obtained from Greer’s bloodstain, the frequency of a match 
would occur in approximately 1 in 26 trillion in the Caucasian 
population, 1 in 1.9 trillion in the African-American population, 
and 1 in 2.1 trillion in the western Hispanic population. 

Mark Bohaty, a firearms and toolmark examiner in the 
Nebraska State Patrol crime laboratory, compared a piece of tile 
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from A.L.’s apartment to the Adidas brand tennis shoes seized 
from Greer’s apartment. Bohaty testified that in his opinion toa 
reasonable degree of scientific certainty, the partial impression 
on the pieces of tile could have been produced by Greer’s right 
Adidas shoe. However, due to a lack of individual observable 
random imperfections in the shoes, he could not positively iden- 
tify them as being produced by that shoe, as another shoe simi- 
lar in physical size, design, and shape could not be excluded 
from having produced the partial impressions. 

On April 9, 1997, the jury returned a verdict finding Greer 
guilty on all nine counts. On May 7, Greer was sentenced as fol- 
lows: count I, 2 to 5 years’ imprisonment; count II, 25 to 50 
years’ imprisonment; count IIT, 3 to 10 years’ imprisonment; 
count IV, 3 to 5 years’ imprisonment; count V, 3 to 5 years’ 
imprisonment; count VI, 4 to 5 years’ imprisonment; count VII, 
3 to 10 years’ imprisonment; count VIII, 4 to 5 years’ imprison- 
ment; and count IX, 3 to 5 years’ imprisonment. The sentences 
were ordered to be served consecutively, and Greer was given 
credit for 538 days already served. Greer then filed a timely 
notice of appeal to this court. 


fil. ASSIGNMENTS OF ERROR 

On appeal, Greer asserts that the trial court erred in (1) giv- 
ing an erroneous burglary jury instruction; (2) failing to give his 
proposed jury instruction No. 1; (3) failing to suppress evi- 
dence; (4) failing to grant his motion to sever trial; (5) allowing 
evidence obtained from a sink drain trap in his apartment; (6) 
convicting him of burglary (count IV), which violated his con- 
stitutional right to freedom from double jeopardy; (7) providing 
ineffective assistance of counsel; (8) imposing an illegal sen- 
tence for use of a weapon to commit second degree assault; and 
(9) imposing excessive sentences. 


IV. DISCUSSION 


1. JURY INSTRUCTION REGARDING BURGLARY 
First, we address Greer’s contention that the jury was inade- 
quately instructed as to the burglary charges, because neither 
the burglary instruction nor the definition of “breaking and 
entering” instructed the jury that removal of an obstacle to entry 
is required for a burglary to occur. 
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[1] Neb. Rev. Stat. § 28-507 (Reissue 1995) provides that 
“[a] person commits burglary if such person willfully, mali- 
ciously, and forcibly breaks and enters any real estate or any 
improvements erected thereon with intent to commit any felony 
or with intent to steal property of any value.” It is well-settled 
law in Nebraska that a breaking is an essential element of bur- 
glary. State v. McDowell, 246 Neb. 692, 522 N.W.2d 738 
(1994); State v. Crispell, 201 Neb. 759, 272 N.W.2d 51 (1978); 
McGrath v. State, 25 Neb. 780, 41 N.W. 780 (1889). 

In McDowell, supra, the Nebraska Supreme Court consid- 
ered whether climbing or jumping a fence constituted “break- 
ing” within the definition of the burglary statute. In determining 
that climbing or jumping a fence does not constitute a “break- 
ing” under the definition of the burglary statute, the court stated 
that 

force alone is not enough to constitute a breaking. It takes 
physical force to walk through an open door or to crawl 
through an open window, but no obstruction is removed; 
thus, there is no breaking. Although it undoubtedly took 
McDowell some measure of force to climb or jump the 
fence in the instant case, no obstruction was removed. 
McDowell merely entered through the open space above 
the fence. Thus, as a matter of law there was no breaking, 
and therefore no burglary. 
McDowell, 246 Neb. at 700, 522 N.W.2d at 744. 

[2] Further, the court considered McDowell’s assigned errors 
concerning the jury instructions on burglary. The Nebraska 
Supreme Court noted that the trial court did not instruct the jury 
that breaking requires an obstruction to entering to have been 
removed. Specifically, the jury was instructed that the definition 
of breaking and entering was to enter any real estate or 
improvement thereon by any act of physical force, however 
slight, including opening a door or window. The Supreme Court 
stated: 

As discussed above, it is the law of Nebraska that break- 
ing requires both the use of physical force, however slight, 
and the removal of an obstruction to entering. Also, it is 
the duty of the trial judge to instruct the jury on the perti- 
nent law of the case, whether requested to do so or not, 
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and an instruction or instructions which by the omission of 
certain elements has the effect of withdrawing from the 
jury an essential issue or element in the case is prejudi- 
cially erroneous. [Citation omitted.] When burglary is 
charged, a jury should be instructed that in addition to the 
use of physical force, however slight, the removal of an 
obstacle to entry is necessary to find a breaking. 
(Emphasis supplied.) McDowell, 246 Neb. at 701, 522 N.W.2d 
at 744. 

In the instant case, the jury was instructed that regarding the 
charge of burglary (count I), the elements of the State’s case 
were as follows: 

1. That the defendant, Dwayne Greer, did willfully, 
maliciously and forcibly break and enter real estate or any 
improvements erected thereon, located at 1700 “B” Street, 
Lincoln, Lancaster County, Nebraska; 

2. That the defendant did so with the intent to commit 
any felony or with the intent to steal property of any value; 
and ; 

3. That the defendant did so on or about August 10, 
1995. 

Instruction No. 4. Additionally, with regard to the burglary 
charge embodied in count IV, the jury was instructed that the 
elements of the State’s case were as follows: 

1. That the defendant, Dwayne Greer, did willfully, 
maliciously and forcibly break and enter any real estate or 
any improvements erected thereon located at 1700 “‘B” 
Street in Lincoln, Lancaster County, Nebraska; 

2. That the defendant did so with the intent to commit 
any felony or with the intent to steal property of any value; 
and 

3. That the defendant did so on or about November 3, 
1995. 

Id. Further, the jury was instructed that “[b]reaking and enter- 
ing” means “entering a building by any act of physical force, 
however slight, including opening a door or unhooking a door 
fastener.” Instruction No. 9. This definition of “breaking and 
entering” is substantially similar to the one disapproved of in 
State v. McDowell, 246 Neb. 692, 522 N.W.2d 738 (1994). 
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It appears that even read together, the jury instructions given 
by the court did not instruct the jury that the removal of an 
obstacle to entry is necessary to find a breaking as is required by 
McDowell, supra. Furthermore, we cannot say that this error is 
harmless. In a criminal case tried to a jury, harmless error exists 
when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the 
jury in reaching a verdict adverse to a substantial right of the 
defendant. State v. Cebuhar, 252 Neb. 796, 567 N.W.2d 129 
(1997); State v. Morris, 251 Neb. 23, 554 N.W.2d 627 (1996). 

We cannot conclude that the jury would necessarily have 
found Greer guilty of burglary based on the evidence offered 
had it been properly instructed on what the State was required 
to prove. Therefore, it is necessary to reverse Greer’s burglary 
convictions and vacate his sentences for counts I and IV and 
remand for a new trial on those charges. Likewise, we must 
reverse the conviction and vacate the sentence for the use of a 
weapon charge for count V corresponding to Greer’s burglary 
conviction embodied in count IV and remand for a new trial on 
that charge also. 


2. TRIAL COURT’S FAILURE TO GIVE APPELLANT’S 
PROPOSED JuRY INSTRUCTION No. 1 

Greer also assigned as error the district court’s refusal to give 
his proposed jury instruction No. 1 regarding burglary. Because 
this is an issue likely to arise again during Greer’s retrial on the 
burglary charges, we must address this issue. See State v. 
Porter, 235 Neb. 476, 455 N.W.2d 787 (1990). 

[3] To establish reversible error from a trial court’s refusal to 
give a requested jury instruction, an appellant has the burden to 
establish that (1) the tendered instruction is a correct statement 
of the law, (2) the tendered instruction is warranted by the evi- 
dence, and (3) the appellant was prejudiced by the court’s 
refusal to give the tendered instruction. State v. Derry, 248 Neb. 
260, 534 N.W.2d 302 (1995); State v. Myers, 244 Neb. 905, 510 
N.W.2d 58 (1994); State v. Charles, 4 Neb. App. 211, 541 
N.W.2d 69 (1995). 

Greer’s proposed jury instruction No. | stated: 

Evidence that a burglary was committed, together with 
evidence that some of the property stolen in the burglary 
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was discovered in the possession of the defendant, is not 
alone sufficient to make a prima facie case for burglary. To 
sustain a conviction, the evidence must show beyond a 
reasonable doubt not only that the crime, as defined, was 
committed, but that the defendant was the person who 
committed it. State v. Sedlacek, 178 Neb. 32[2]; Henggler 
v. State, 173 Neb. 171. 

We fail to see how Greer was prejudiced by the trial court’s 
refusal to present his proposed jury instruction No. 1 to the jury. 
The jury instruction given by the court, although lacking with 
. regard to the “breaking and entering” aspect, was sufficient to 
instruct the jury regarding the substance of Greer’s proposed 
jury instruction No. 1. Therefore, this assigned error is without 
merit. 


3. COURT’S FAILURE TO SUPPRESS EVIDENCE 
ILLEGALLY OBTAINED 

Greer next assigns as error the trial court’s failure to suppress 
physical evidence (blood and saliva samples) which was 
obtained from his person in violation of his constitutional 
rights. It appears that Greer seeks to exclude the blood and 
saliva samples and evidence obtained as a result of the search of 
Greer’s apartment because (1) the court order to produce phys- 
ical characteristics and the search warrant for Greer’s apartment 
were based upon insufficient affidavits and (2) as fruit of the 
poisonous tree, the evidence was based upon the allegedly ille- 
gal seizure of his person, i.e., officers did not have probable 
cause for arrest. 


(a) Sufficiency of Affidavits 

We interpret the first prong of Greer’s argument objecting to 
the seizure, pursuant to warrant, of his blood and saliva samples 
and other physical evidence to be that the seizure was based 
upon insufficient affidavits. 

[4,5] In reviewing the strength of an affidavit as a basis for 
finding probable cause to issue a search warrant, Nebraska has 
adopted the “totality of the circumstances” rule established by 
the U.S. Supreme Court in JIlinois v. Gates, 462 U.S. 213, 103 
S. Ct. 2317, 76 L. Ed. 2d 527 (1983). State v. Detweiler, 249 
Neb. 485, 544 N.W.2d 83 (1996). Under this standard, the ques- 
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tion is whether, under the totality of the circumstances, the issu- 
ing magistrate had a “ ‘substantial basis’” for finding that the 
affidavit established probable cause. Id. at 489, 544 N.W.2d at 
88. See, also, State v. Duff, 226 Neb. 567, 412 N.W.2d 843 
(1987). An appellate court’s after-the-fact scrutiny of the suffi- 
ciency of an affidavit should not take the form of de novo 
review. A magistrate’s determination of probable cause should 
be paid great deference by reviewing courts. Detweiler, supra. 
[6-8] The order for identifying physical characteristics and 
the supporting affidavit were not offered into evidence and are 
not in the record before this court. It is the duty of the party . 
appealing to present a record which supports the errors 
assigned; absent such a record, as a general rule, the decision of 
the lower court is to be affirmed. State v. Dyer, 245 Neb. 385, 
513 N.W.2d 316 (1994). The lack of the affidavit makes it 
impossible to review the court’s determination to issue an order 
requiring Greer to produce identifying characteristics. 
Consequently, we must reject this portion of Greer’s argument, 
and we turn next to the search warrant for Greer’s apartment 
and the accompanying affidavit. 
A search warrant, to be valid, must be supported by an 
affidavit establishing probable cause, or reasonable suspi- 
cion founded upon articulable facts. State v. Grimes, 246 
Neb. 473, 519 N.W.2d 507 (1994). In evaluating probable 
cause for the issuance of a search warrant, the magistrate 
must make a practical, commonsense decision whether, 
given the totality of the circumstances set forth in the affi- 
davit before him, including the veracity of and basis of 
knowledge of the persons supplying hearsay information, 
there is a fair probability that contraband or evidence of a 
crime will be found in a particular place. Jd. The duty of 
the reviewing court is to ensure that the issuing magistrate 
had a substantial basis for determining that probable cause 
existed. 
State v. Nelson, 6 Neb. App. 519, 521-22, 574 N.W.2d 770, 772 
(1998). A search pursuant to a warrant is presumed to be valid, 
and if the police act pursuant to a search warrant, the defendant 
bears the burden of proof that the search or seizure is unreason- 
able. Nelson, supra. 
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The affidavit for a search warrant for Greer’s apartment is 
included in the record before this court. We have reviewed its 
contents and find that a substantial basis existed for the judge’s 
finding that the affidavit established probable cause to search 
Greer’s apartment. 


(b) Fruit of Poisonous Tree 

We interpret the second prong of Greer’s objection to the use 
of his blood and saliva samples at trial to be that Greer was 
seized in violation of his constitutional rights and that the blood 
and saliva samples were fruit of that poisonous tree and as such 
should have been excluded from evidence. See Wong Sun v. 
United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 441 
(1963). The difficulty that we have with this argument is that 
from the testimony at trial, it is uncontroverted that Greer vol- 
untarily accompanied police to the police station to answer 
questions and that the blood and saliva samples were obtained 
pursuant to a court order. Therefore, we reject Greer’s argu- 
ments concerning the suppression of evidence. 


4. FAILURE TO SEVER TRIAL 
Greer also assigns as error the trial court’s failure to sever the 
burglary charge embodied in count I from the remainder of the 
charged offenses. 
The consolidation of separate cases is governed by Neb. Rev. 
Stat. § 29-2002 (Reissue 1995), which provides as follows: 

(1) Two or more offenses may be charged in the same 
indictment, information, or complaint . . . if the offenses 
charged . .. are of the same or similar character... . 

(2) The court may order two or more indictments, infor- 
mations, or complaints . . . to be tried together if the 
offenses could have been joined in a single indictment, 
information, or complaint... . 

(3) If it appears that a defendant . . . would be preju- 
diced by a joinder of offenses . . . in separate indictments, 
informations, or complaints for trial together, the court 
may order an election for separate trials of counts, indict- 
ments, informations, or complaints, grant a severance of 
defendants, or provide whatever other relief justice 
requires. 
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[9-11] A defendant opposing joinder of charges has the bur- 
den of proving that joinder will be prejudicial to the defendant. 
State v. Freeman, 253 Neb. 385, 571 N.W.2d 276 (1997). See 
State v. Brunzo, 248 Neb. 176, 532 N.W.2d 296 (1995). A 
defendant has no constitutional right to a separate trial. 
Freeman, supra; Brunzo, supra. The right is statutory and 
depends on a motion for a showing that prejudice will result 
from a joint trial. A trial court’s ruling on a motion for consoli- 
dation of prosecutions properly joinable will not be disturbed 
on appeal absent an abuse of discretion. Freeman, supra; 
Brunzo, supra. 

A defendant is not prejudiced by the joinder of charges 
where the evidence relating to both offenses would be 
admissible in a trial of either offense separately. State v. 
Thompson, 231 Neb. 771, 438 N.W.2d 131 (1989). The 
evidence of other crimes need not be identical to the act 
charged to be admissible under rule 404(2). The evidence 
will be admitted if it is similar to and reasonably related to 
the offending conduct and is presented in a manner in 
which the prejudice does not outweigh its probative value. 
State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981). 

Pursuant to rule 404(2), evidence of other crimes, 
wrongs, or acts is not admissible to prove the character of 
a person in order to show that he or she acted in confor- 
mity therewith. Evidence of other crimes may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake or accident. It is within the discre- 
tion of the trial court to determine the admissibility of evi- 
dence of other wrongs or acts, and the trial court’s deci- 
sion will not be reversed absent an abuse of discretion. 
State v. Newman, 250 Neb. 226, 548 N.W.2d 739 (1996). 

Freeman, 253 Neb. at 398, 571 N.W.2d at 285. 

Here the State alleged that Greer not only illegally entered 
apartment No. 1 on one occasion, but on two separate occa- 
sions. From our review of the record, we cannot say that it 
would have been an abuse of discretion for the trial court to 
allow the testimony regarding the first burglary into evidence at 
the trial regarding the second burglary, had the offenses been 
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tried separately, and vice versa. Further, since all of the charges 
which arose on the date of the second burglary were a direct 
consequence of the second burglary and are properly joined 
with count II, we cannot say that it was an abuse of discretion 
to allow all of the charged offenses to be tried together. Con- 
sequently, this assigned error is without merit. 


5. DRAIN TRAP EVIDENCE 

Greer next complains that the trial court erred in permitting 
evidence obtained from the drain trap from the sink of Greer’s 
apartment to be presented to the jury, because the probative 
value of the evidence was outweighed by the danger of unfair 
prejudice. Even assuming that the drain trap evidence was erro- 
neously admitted, a matter which we do not decide, such error, 
if any, was harmless, as the evidence of Greer’s guilt regarding 
the first degree sexual assault was overwhelming. 

No judgment shall be set aside, new trial granted, or judg- 
ment rendered in any criminal case on the grounds of misdirec- 
tion of the jury or the improper admission or rejection of evi- 
dence or for error as to any matter of pleading or procedure if 
the appellate court, after an examination of the entire cause, 
considers that no substantial miscarriage of justice has actually 
occurred. Neb. Rev. Stat. § 29-2308 (Reissue 1995). Conse- 
quently, we reject this assignment of error. 


6. DOUBLE JEOPARDY 

Greer contends that his convictions and sentences for first 
degree sexual assault and burglary were obtained in violation of 
the prohibitions against double jeopardy. Greer argues that the 
burglary charge embodied in count IV is a lesser-included 
offense of the first degree sexual assault charge and that conse- 
quently, the burglary charge merges into the first degree sexual 
assault charge. Thus, Greer claims that his conviction for bur- 
glary and the sentence imposed thereon violate double jeopardy 
principles and that both the conviction and sentence must be 
vacated. We specifically note that Greer does not contend that 
the offenses of first degree false imprisonment or second degree 
assault are lesser-included offenses of burglary. 

[12-14] “[T]he constitutional prohibition against double 
jeopardy not only protects against a second prosecution for the 
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same offense after acquittal or conviction, but also protects 
against multiple punishments for the same offense.” State v. 
Nissen, 252 Neb. 51, 82, 560 N.W.2d 157, 178 (1997). Accord, 
State v. Sardeson, 231 Neb. 586, 437 N.W.2d 473 (1989); State 
v. Olsan, 231 Neb. 214, 436 N.W.2d 128 (1989). The multiple 
punishment prong of the double jeopardy bar seeks to ensure 
that the total punishment imposed on a defendant does not 
exceed that authorized by the Legislature. State v. McHenry, 
250 Neb. 614, 550 N.W.2d 364 (1996). See, also, State v. 
Detweiler, 249 Neb. 485, 544 N.W.2d 83 (1996). When a 
defendant has been convicted of both a greater and a lesser- 
included offense, vacation of the sentence on the lesser charge 
cures the double jeopardy violation. Nissen, supra; McHenry, 
supra; Sardeson, supra. “[HJowever . . . the constitutional pro- 
hibition against double jeopardy has no application where two 
separate and distinct crimes are committed as the result of one 
act, because the constitutional proscription is directed to the 
identity of the offense and not to the act.” Sardeson, 231 Neb. at 
594, 437 N.W.2d at 480. Accord State v. Rice, 231 Neb. 202, 
435 N.W.2d 889 (1989). 

A determination of whether two convictions in a single 
trial lead to multiple punishment depends upon whether 
the legislature that designated the criminal statutory 
scheme intended that cumulative sentences be applied for 
conviction on both offenses. If the statute clearly and affir- 
matively indicates that the legislature intended that the 
defendant be punished cumulatively under both charges 
and the sentences for both charges are imposed in a single 
trial, the Double Jeopardy Clause is not offended. 

McHenry, 250 at 635, 550 N.W.2d at 378. Accord State v. 
McBride, 252 Neb. 866, 567 N.W.2d 136 (1997). Thus, multi- 
ple punishments may be imposed for the same act without vio- 
lating double jeopardy principles where imposition of the mul- 
tiple punishments is specifically authorized by state statute. 
Rice, supra. 

[15] In determining what constitutes lesser-included 
offenses, Nebraska has adopted the statutory elements 
approach, which involves a textual comparison of criminal 
statutes to determine if each statute contains at least one ele- 
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ment not contained in the other statute. State v. Williams, 243 
Neb. 959, 503 N.W.2d 561 (1993). Thus, a lesser-included 
offense is one which is necessarily established by proof of the 
greater offense, or stated another way, to be a lesser-included 
offense, the elements of the lesser offense must be such that it 
is impossible to commit the greater offense without at the same 
time having committed the lesser offense. Williams, supra; 
Sardeson, supra. We proceed to consider whether first degree 
sexual assault and burglary are the “same offense” for purposes 
of double jeopardy analysis. 

In support of his argument, Greer points to McHenry, supra, 
which he contends presents a similar situation to that found in 
the instant case. In McHenry, the defendant was convicted and 
sentenced for both felony murder (aiding and abetting first 
degree murder) and aiding and abetting attempted robbery. 
Noting that the Double Jeopardy Clause precludes multiple 
punishment for the same offense imposed in a single proceed- 
ing, the Nebraska Supreme Court held that a conviction for 
felony murder and the underlying felony in the same proceed- 
ing is a species of impermissible multiple punishment if the 
Legislature did not designate that multiple sentences should be 
applied for conviction on both offenses. The court held that 
there was no affirmative indication in either the felony murder 
statute or the robbery statute that the Legislature intended that a 
defendant should be punished independently for both felony 
murder and the underlying felony upon which it relies. Thus, in 
McHenry’s case, the underlying felony of aiding and abetting 
attempted robbery merged into a felony murder conviction, and 
McHenry could not be punished separately. McHenry’s sen- 
tence on the underlying felony of aiding and abetting robbery 
was vacated, thereby curing the double jeopardy violation. 

Relying upon the court’s analysis of Nebraska’s felony mur- 
der statute, Greer contends that it is not possible to violate 
Nebraska’s burglary statute without also committing the under- 
lying felony. In Greer’s case, he contends that the “underlying 
felony” was first degree assault. First degree sexual assault, as 
charged in the instant case, is committed by “[aJny person who 
subjects another person to sexual penetration and (a) overcomes 
the victim by force, threat of force, express or implied, coer- 
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cion, or deception... .” Neb. Rev. Stat. § 28-319(1) (Cum. 
Supp. 1994), 

We agree with Greer that under the felony murder statute, it 
is impossible for a trier of fact to find that a defendant commit- 
ted felony murder without also finding that he or she committed 
the underlying offense. See State v. Nissen, 252 Neb. 51, 560 
N.W.2d 157 (1997). See, also, State v. White, 244 Neb. 577, 508 
N.W.2d 554 (1993) (to be lesser-included offense, elements of 
lesser offense must be such that it is impossible to commit 
greater offense without at same time having committed lesser 
offense). However, there are significant differences between 
Nebraska’s felony murder statute and Nebraska’s burglary 
statute. 

A person commits burglary when he or she willfully, mali- 
ciously, and forcibly breaks and enters any real estate or any 
improvements erected thereon with the intent to commit any 
felony or with intent to steal property of any value. § 28-507. It 
is only the proscribed intent that is essential; no actual theft or 
asportation of property is required, State v. Sardeson, 231 Neb. 
586, 437 N.W.2d 473 (1989), nor is the commission of any 
other felony required. Thus, a violation of the burglary statute is 
possible without the actual commission of another felony or 
without the actual theft or asportation of property. The theft or 
other felony referred to in § 28-507, regardless of its nature, is 
not a lesser-included offense for purposes of double jeopardy 
analysis, and this assigned error is without merit. 


7, INEFFECTIVE ASSISTANCE OF COUNSEL 

Greer contends that he was afforded ineffective assistance of 
counsel for the reasons that trial counsel failed to (1) file a 
motion to suppress until 3 days before trial; (2) object to the 
affidavit used to support the search warrant and the affidavit 
used to obtain the order for identifying physical characteristics; 
(3) challenge the admission of DNA evidence; (4) request a 
hearing into statements included in the search warrant affidavit 
as required by Franks v. Delaware, 438 U.S. 154, 98 S. Ct. 
2674, 57 L. Ed. 2d 667 (1978); and (5) object at trial when evi- 
dence which had been the subject of a motion in limine was 
introduced. 
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[16,17] Claims of ineffective assistance of counsel raised for 
the first time on direct appeal do not require dismissal ipso 
facto; the determining factor is whether the record is sufficient 
to adequately review the question. State v. Cody, 248 Neb. 683, 
539 N.W.2d 18 (1995). When the issue has not been raised or 
tuled on at the trial court level and the matter necessitates an 
evidentiary hearing, an appellate court will not address the mat- 
ter on direct appeal. /d. 

To sustain a claim of ineffective assistance of counsel as 
a violation of the Sixth Amendment to the U.S. 
Constitution, a defendant must show that counsel’s perfor- 
mance was deficient and that such deficient performance 
prejudiced the defense, that is, demonstrate a reasonable 
probability that but for counsel’s deficient performance, 
the result of the proceeding would have been different. 
Id. at 691-92, 539 N.W.2d at 24. Accord Strickland v. 
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 
(1984). 

The record before this court is not sufficient for this court to 
adequately review the questions raised. Consequently, we 
decline to consider this assigned error. 


8. ILLEGAL SENTENCE 

Next, Greer contends that the sentence imposed upon him for 
the use of a weapon to commit second degree assault conviction 
(count VII) violated the multiple punishment prohibition of the 
Double Jeopardy Clause, and as such, was an illegal sentence. 
Greer argues that because second degree assault, with which he 
was charged, required the jury to find that he “[i]ntentionally or 
knowingly cause[d] bodily injury to another person with a dan- 
gerous instrument,” Neb. Rev. Stat. § 28-309(1)(a) (Reissue 
1995), the corresponding use of a weapon to commit a felony 
conviction and sentence punished him twice for the same act, 
i.e., using a dangerous instrument. 

[18] The constitutional prohibition against double jeopardy 
does not apply where two separate and distinct crimes are com- 
mitted as the result of one and the same act, because the consti- 
tutional proscription is directed to the identity of the offense 
and not to the act. State v. Stewart, 219 Neb. 347, 363 N.W.2d 
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368 (1985). Consequently, multiple punishments can be 
imposed for the same act without violating the double jeopardy 
provision of the state and federal Constitutions, where imposi- 
tion of the multiple punishments is specifically authorized by 
state statute. Jd. Therefore, Greer’s convictions and sentences 
for second degree assault and use of a weapon in the commis- 
sion of second degree assault are not violative of his right to be 
free from double jeopardy, and this assignment of error is with- 
out merit. 


9. EXCESSIVE SENTENCE 

Greer also contends that the sentences imposed upon him 
were excessive. Because we have reversed Greer’s convictions 
and vacated his sentences for burglary (counts I and IV) and use 
of a weapon to commit burglary (count V), we need not address 
the claimed excessiveness of the sentences imposed for those 
convictions. 

First degree sexual assault (count II) is a Class II felony pun- 
ishable by 1 to 50 years’ imprisonment. Neb. Rev. Stat. 
§ 28-105 (Reissue 1995); § 28-319. Greer was sentenced to 25 
to 50 years’ imprisonment. 

Second degree assault (count VI) and first degree false 
imprisonment (count VIII) are Class IV felonies, each punish- 
able by up to 5 years’ imprisonment, a $10,000 fine, or both. 
Neb. Rev. Stat. § 28-314 (Reissue 1995); § 28-309; § 28-105. 
Greer was sentenced to 4 to 5 years’ imprisonment each for the 
second degree assault conviction and the first degree false 
imprisonment conviction. 

Use of a weapon to commit first degree sexual assault (count 
II), use of a weapon to commit second degree assault (count 
VII), and use of a weapon to commit first degree false impris- 
onment (count IX), as Greer was charged, are Class III felonies, 
each punishable by 1 to 20 years’ imprisonment, a $25,000 fine, 
or both. Neb. Rev. Stat. § 28-1205(1) and (2)(a) (Reissue 1995); 
§ 28-105. Greer was sentenced to 3 to 10 years’ imprisonment 
each on the use of a weapon to commit first degree sexual 
assault conviction (count III) and the use of a weapon to com- 
mit second degree assault conviction (count VII). Greer was 
sentenced to an additional 3 to 5 years’ imprisonment for the 


STATE v. GREER 791 
Cite as 7 Neb. App. 770 


use of a weapon to commit first degree false imprisonment con- 
viction (count IX). All of Greer’s sentences were ordered to run 
consecutively, and he was given credit for 538 days served. 

[19] Although Greer concedes that each sentence imposed is 
within the statutory limits and, as such, will not be disturbed on 
appeal absent an abuse of discretion, see State v. Earl, 252 Neb. 
127, 560 N.W.2d 491 (1997), he contends that the trial court 
abused its discretion in failing to order that the sentences be 
served concurrently, rather than consecutively. Although it is 
within the trial court’s discretion to direct that sentences 
imposed for separate crimes be served consecutively, State v. 
Haynie, 239 Neb. 478, 476 N.W.2d 905 (1991), Nebraska’s use 
of a weapon statute, § 28-1205, does not permit such discretion 
in sentencing. Section 28-1205(3) provides that “[t]he crimes 
defined in this section shall be treated as separate and distinct 
offenses from the felony being committed, and sentences 
imposed under this section shall be consecutive to any other 
sentence imposed.” 

The sentences imposed upon Greer with regard to first degree 
sexual assault (count II), use of a weapon to commit first degree 
sexual assault (count III), use of a weapon to commit second 
degree assault (count VID, and use of a weapon to commit first 
degree false imprisonment (count IX) are within the statutory 
limits, and except where consecutive sentences are statutorily 
mandated, it is within the trial court’s discretion to impose con- 
secutive sentences. We find no abuse of discretion in that these 
sentences were imposed upon Greer or that the sentences were 
ordered to run consecutively. Consequently, this assignment of 
error is without merit as to these counts. 

However, second degree assault (count VI) and first degree 
false imprisonment (count VIII) are Class IV felonies. On June 
17, 1997, 1997 Neb. Laws, L.B. 364, was signed by the 
Governor. See Neb. Rev. Stat. § 29-2204 (Supp. 1997). Section 
29-2204, which became operative on July 1, 1998, provides as 
follows in significant part: “If the criminal offense is a Class IV 
felony, the court shall fix the minimum and maximum limits of 
the sentence, but the minimum limit fixed by the court shall not 
be less than the minimum provided by law nor more than one- 


third of the maximum term... . 
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[20] The law is well settled in Nebraska that where a crimi- 
nal statute is amended by mitigating the punishment, after the 
commission of a prohibited act but before final judgment, the 
punishment is that provided by the amendatory act unless the 
Legislature has specifically held otherwise. Jones v. Clarke, 253 
Neb. 161, 568 N.W.2d 897 (1997); State v. Groff, 247 Neb. 586, 
529 N.W.2d 50 (1995); State v. Schrein, 247 Neb. 256, 526 
N.W.2d 420 (1995); State v. Randolph, 186 Neb. 297, 183 
N.W.2d 225 (1971), cert. denied 403 U.S. 909, 91 S. Ct. 2217, 
29 L. Ed. 2d 686; State v. Bennett, 2 Neb. App. 188, 508 N.W.2d 
294 (1993). 

When pronounced, Greer’s sentences for second degree 
assault (count VI) and first degree false imprisonment (count 
VIII) were not an abuse of discretion by the trial court. 
However, Greer’s sentences could not be final until the mandate 
of this appeal is issued. See Bennett, supra. Therefore, since 
L.B. 364 is now effective, it must be followed. Because the min- 
imum of Greer’s sentences for counts VI and VIII do not com- 
ply with L.B. 364, these sentences must be vacated, and we 
must remand for resentencing on those counts. 


V. CONCLUSION 
Because the jury was improperly instructed as to burglary, 
we reverse Greer’s convictions on the two burglary counts 
(counts I and IV) and the corresponding use of a weapon charge 
(count V), vacate his sentences on these counts, and remand for 
a new trial on these counts. The sentences for second degree 
assault (count VI) and first degree false imprisonment (count 
VIID are vacated and remanded to the district court for resen- 
tencing. Greer’s remaining convictions and sentences are 
affirmed. 
AFFIRMED IN PART, REVERSED AND REMANDED IN 
PART FOR A NEW TRIAL, AND IN PART SENTENCES 
VACATED AND REMANDED FOR RESENTENCING. 
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UNION PACIFIC RAILROAD COMPANY, A CORPORATION, APPELLEE. 
DONALD R. BIMES, APPELLANT, V. 
UNION PACIFIC RAILROAD COMPANY, A CORPORATION, APPELLEE. 
585 N.W. 2d 115 


Filed October 20, 1998. Nos. A-97-559, A-97-562. 


1. Federal Acts: Railroads: Claims: Courts: Jurisdiction. Courts of the United 
States and courts of the several states have concurrent jurisdiction over claims con- 
trolled by the Federal Employers’ Liability Act. 

2. Federal Acts: RaiJroads: Claims: Courts: Actions. In disposing of a claim con- 
trolled by the Federal Employers’ Liability Act, a state court may use procedural 
rules applicable to civil actions in the state court unless otherwise directed by the act, 
but substantive issues concerning a claim under the act are determined by the provi- 
sions of the act and interpretative decisions of the federal courts construing the act. 

3. Jurisdiction. Procedural matters are dictated by the law of the forum. 

4. Jurisdiction: Summary Judgment. Whether a party is entitled to summary judg- 
ment is a matter of procedure controlled by the law of the forum. 

5. Summary Judgment. Summary judgment is proper when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose that there is no genuine 
issue as to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

6. ____. Ona motion for summary judgment, the question is not how a factual issue is 
to be decided, but whether any real issue of material fact exists. 

7. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all reasonable inferences 
deducible from the evidence. 

8. Evidence. Generally, the admissibility of evidence is a procedural matter governed 
by the law of the forum. 

9. Expert Witnesses: Appeal and Error. A lower court’s ruling in receiving or 
excluding an expert’s opinion which is otherwise relevant will be reversed only when 
there is an abuse of discretion. 

10. Trial: Rules of Evidence: Expert Witnesses. In determining whether an expert’s 
testimony is admissible, a court considers four preliminary and interrelated questions: 
(1) whether the witness qualifies as an expert pursuant to Neb. Evid. R. 702, Neb. 
Rev. Stat. § 27-702 (Reissue 1995); (2) whether the expert’s testimony is relevant; 
(3) whether the expert’s testimony assists the trier of fact to understand the evidence 
or determine a controverted factual issue; and (4) whether the expert’s testimony, 
even though relevant and admissible, should be excluded under Neb. Evid. R. 403, 
Neb. Rev. Stat. § 27-403 (Reissue 1995), because its probative value is substantially 
outweighed by the danger of unfair prejudice or other considerations. 

11. Trial: Expert Witnesses. Expert testimony should not be received if it appears that 
the witness is not in possession of such facts as will enable the expert to express a 
reasonably accurate conclusion, and where the opinion is based on facts shown not 
to be true, the opinion lacks probative value. 
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12. ___:__. Medical testimony must be sufficiently definite and certain that a con- 
clusion can be drawn that there was a causal connection between an accident and a 
disability. 

13. ___:___. A medical expert’s testimony need not be couched in the magic words 


“reasonable degree of medical certainty or a reasonable probability.” 

14. Federal Acts: Railroads: Liability: Negligence: Damages. Under the Federal 
Employers’ Liability Act, employer railroad companies are liable in damages to any 
employee who suffers injury due to the employer railroad’s negligence. 

15. Federal Acts: Railroads: Negligence: Proof. To recover under the Federal 
Employers’ Liability Act, a plaintiff must prove the common-law elements of negli- 
gence, including duty, breach, foreseeability, and causation. 

16. Federal Acts: Railroads. Under the Federal Employers’ Liability Act, an employer 
railroad has a duty to provide employees (1) a reasonably safe workplace, (2) safe 
equipment, (3) proper training, and (4) suitable methods to perform the assigned 
work. 

17. Federal Acts: Railroads: Liability: Proof. The quantum of evidence required to 
establish liability in a Federal Employers’ Liability Act action is lower than that 
required in an ordinary negligence action. 

18. Federal Acts: Railroads: Proximate Cause. The common-law standard of proxi- 
mate cause is not applicable to the Federal Employers’ Liability Act, 

19. Federal Acts: Railroads: Negligence: Proof. The test for causation under the 
Federal Employers’ Liability Act is whether the proofs justify with reason the con- 
clusion that employer negligence played any part, even the slightest, in producing an 
injury. 

20. Federal Acts: Railroads: Negligence. Under the theory of negligent assignment 
under the Federal Employers’ Liability Act, an employer railroad has a duty to assign 
employees to work for which they are reasonably suited. An employer railroad 
breaches that duty if it negligently assigns an employee to perform work beyond his 
or her capacity. 

21. ___:____: ____... Under the Federal Employers’ Liability Act, an employer railroad 
is negligent if it knew or should have known that its assignment exposed an employee 
to an unreasonable risk of harm. Whether the assignment is negligent is a question of 
fact. 

22. Federal Acts: Railroads: Notice. Under the Federal Employers’ Liability Act, 
notice of an employee’s physical condition to any of the employee's supervisors con- 
stitutes notice to the employer railroad itself. 

23. ___: ___: ___. Under the Federal Employers’ Liability Act, complaints to a 
supervisor about problems at work may provide sufficient notice to an employer that 
an employee is assigned to a task which he or she is unable to safely perform. 


Appeal from the District Court for Douglas County: GERALD 
FE. MorAN and MICHAEL MCGILL, Judges. Reversed and 
remanded for further proceedings. 


James D. McFarland and Robert W. Bosslet, Jr., for appellants. 
Richard J. Hautzinger and Anne Marie O’Brien for appellee. 
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Irwin, Chief Judge, and HANNON and INBopy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

These appeals involve Federal Employers’ Liability Act 
(FELA) cases arising out of carpal tunnel syndrome (CTS) 
injuries sustained by Donald R. Bimes and David W. Crafton 
(together, the plaintiffs), which they allege they sustained as a 
result of their employment with the Union Pacific Railroad 
Company (UP). The plaintiffs each filed an action in the district 
court for Douglas County, claiming that UP negligently 
assigned him to work for which he was unsuited. In each case, 
the district court granted UP’s motion for summary judgment 
and dismissed the case. The plaintiffs timely appealed to this 
court. Upon a motion to consolidate filed by UP, the cases were 
consolidated for the purposes of appeal. For the reasons stated 
below, we reverse, and remand for further proceedings. 


Il. FACTUAL BACKGROUND 


1. BIMEs’ CASE 

Bimes has been employed with UP since August 1973. In 
approximately 1989, he became a crew caller. His duties 
included keyboarding. In 1991, Bimes became a timekeeper, 
which also included keyboarding duties. His typing usually 
consisted of pressing one, two, or three different keys at a time 
to call up formatted computer screens pertaining to each crew 
member and then typing in lines of information. Bimes began to 
experience pain and tingling in his hands in approximately 
March 1993. He was ultimately diagnosed with CTS. When 
conservative treatment did not remedy the problem, surgeries 
were performed. Bimes did not work from February 24, 1995, 
until May 21, 1996. On January 16, 1996, Dr. Jerome Bashara, 
an orthopedic surgeon who was Bimes’ treating physician, rec- 
ommended that he not return to any repetitive activities and be 
retrained vocationally. According to Bashara, Bimes returned to 
work against Bashara’s recommendation. 

When Bimes returned to work on May 21, 1996, he was not 
experiencing any of the symptoms he attributed to CTS. For 
approximately the first 1'4 months after his return, Bimes was 
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assigned to perform duties that did not involve keyboarding. 
During this time, his hands became tired but he did not experi- 
ence CTS symptoms. By mid-August, Bimes was eased back 
into a full-time timekeeper position, which included approxi- 
mately 2'4 to 3 hours of keyboarding in each 8-hour shift. After 
returning to the timekeeper job, Bimes’ CTS symptoms 
returned. Bimes told his supervisor of his problems. His super- 
visor did not respond to or address Bimes’ concerns. Pursuant 
to Bashara’s recommendations, Bimes stopped working on 
October 23. 


2. CRAFTON’S CASE 

Crafton was also a longtime employee of UP. In 1988, he 
began working as a crew dispatcher. According to Crafton, his 
duties include keyboarding for an average of approximately 3 to 
4 hours intermittently over the course of each shift. Crafton 
began to experience pain in his hands and wrists in December 
1991. He sought treatment from Dr. Peter Cimino, who told him 
the symptoms were related to work. At some point in November 
or December 1993, Nancy Hill, a casualty management repre- 
sentative at UP, requested that Crafton consult Dr. Richard P. 
Murphy. Murphy diagnosed CTS on the left side. In approxi- 
mately May 1994, Murphy restricted Crafton to typing only 5 to 
15 minutes per hour. In October 1994, Crafton was diagnosed 
with CTS on the right side. 

Crafton did not work from January to November 1994. 
During this time, Crafton’s symptoms lessened when he was not 
typing. According to Crafton, at Hill’s request he attempted to 
type during the period he was not working. However, any typ- 
ing would cause him to experience CTS symptoms. In October 
1994, Murphy changed his restriction to 20 to 30 minutes of 
typing per hour and released him to return to work. 

Crafton returned to work on November 1, 1994. Initially, he 
was in training. When he returned to a crew dispatcher position, 
which included keyboarding as detailed above, he immediately 
began to experience discomfort on his left side. When he 
informed his supervisor, his supervisor would relieve him for 
that shift but Crafton would have to return to work for his next 
shift. Crafton returned to see Murphy in December 1994 and 
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January 1995, at which times he informed Murphy of his prob- 
lems at work. Murphy recommended that Crafton continue 
working. In January, Crafton went to Bashara for a second opin- 
ion. Bashara recommended that Crafton abstain from any repet- 
itive movement. Crafton returned to work in June but pursuant 
to Bashara’s orders has not worked since the end of July 1995. 


Ill. PROCEDURAL BACKGROUND 

The plaintiffs each commenced a FELA action against UP in 
district court. UP filed a motion for summary judgment in each 
case. At the hearing on the motion in each case, the evidence 
offered included Bimes’ or Crafton’s deposition, Bashara’s 
deposition, and an affidavit and work study of Dr. Steven F. 
Wiker, a professor in the fields of “ergonomics, human factors 
and safety engineering.” The district courts found Bashara’s 
depositions to be inadmissible for the reason that they lacked 
proper foundation. The courts also concluded that the plaintiffs 
had not presented evidence to raise issues of fact to support 
their theory of negligent assignment. Therefore, in each case, 
the district court granted UP’s motion for summary judgment 
and dismissed the case. Timely appeals followed. 


IV. ASSIGNMENTS OF ERROR 
Generally, the plaintiffs assign that the district courts erred in 
granting summary judgment. In particular, their assigned errors 
and supporting arguments may be restated as claiming that the 
district courts misapplied the summary judgment standard, mis- 
construed the doctrine of negligent assignment, and erred in 
determining Bashara’s deposition in each case was inadmissible. 


V. ANALYSIS 


1. STANDARD OF REVIEW 

[1-3] Courts of the United States and courts of the several 
states have concurrent jurisdiction over claims controlled by 
FELA. Chapman v. Union Pacific Railroad, 237 Neb. 617, 467 
N.W.2d 388 (1991). See 45 U.S.C. § 56 (1994). In disposing of 
a claim controlled by FELA, a state court may use procedural 
rules applicable to civil actions in the state court unless other- 
wise directed by the act, but substantive issues concerning a 
claim under FELA are determined by the provisions of the act 


798 7 NEBRASKA APPELLATE REPORTS 


and interpretative decisions of the federal courts construing 
FELA. Chapman, supra; Kusek v. Burlington Northern RR. Co., 
4 Neb. App. 924, 552 N.W.2d 778 (1996). See, generally, 
Restatement (Second) of Conflict of Laws § 122 (1971). The 
Nebraska Supreme Court has stated that procedural matters are 
dictated by the law of the forum. Shilling v. Moore, 249 Neb. 
704, 545 N.W.2d 442 (1996). 

[4-7] Whether a party is entitled to summary judgment is a 
matter of procedure controlled by the law of the forum. /d. In 
Nebraska, summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Chalupa v. Chalupa, 254 Neb. 59, 574 N.W.2d 
509 (1998). On a motion for summary judgment, the question is 
not how a factual issue is to be decided, but whether any real 
issue of material fact exists. Kime v. Hobbs, 252 Neb. 407, 562 
N.W.2d 705 (1997); Melick v. Schmidt, 251 Neb. 372, 557 
N.W.2d 645 (1997). In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible from the 
evidence. Schade v. County of Cheyenne, 254 Neb. 228, 575 
N.W.2d 622 (1998). 


2. ADMISSIBILITY OF DEPOSITIONS 

At the outset, we address whether the district courts erred in 
determining that the deposition of Bashara offered in each case 
was inadmissible. We note that the depositions were offered by 
UP in each case and that no objections were raised as to the 
admissibility of the depositions. The courts concluded sua 
sponte that Bashara lacked a foundational base for his causation 
opinions. In Bimes’ case, the district court stated that the par- 
ticular grounds for its conclusion were that Bashara was 
unaware of the particulars about Bimes’ job, that Bashara did 
not indicate that his opinion was “accepted by the relevant sci- 
entific community,” and that Bashara did not rule out other 
potential causes for Bimes’ CTS. 
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The cases cited by the court in Bimes’ case in support of its 
determinations that Bashara’s deposition was inadmissible and 
that summary judgment was proper are all cases in which the 
admissibility of evidence was controlled by the Federal Rules of 
Evidence. The federal courts have a standard different from 
Nebraska’s for determining the admissibility of expert testi- 
mony. See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993) (redefin- 
ing standard for admission of expert testimony in federal courts 
to provide that pursuant to Fed. R. Evid. 702, expert testimony 
may be admitted if scientific or specialized knowledge will 
assist trier of fact and if witness is properly qualified as expert). 
The Nebraska Supreme Court has refused to adopt the above 
Daubert standard and has reaffirmed the standard set forth in 
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), which pro- 
vides for a general acceptance requirement for the admission of 
expert testimony. See State v. Carter, 246 Neb. 953, 524 
N.W.2d 763 (1994). Therefore, the cases cited by the court in 
Bimes’ case are not persuasive authority in Nebraska. 


(a) Relevant Law 

[8,9] Generally, the admissibility of evidence is a procedural 
matter governed by the law of the forum. See 16 Am. Jur. 2d 
Conflict of Laws § 168 (1998); Restatement (Second) of 
Conflict of Laws § 138 (1971); 15A C.J.S. Conflict of Laws 
§ 22(9) and (10) (1967). In Nebraska, a lower court’s ruling in 
receiving or excluding an expert’s opinion which is otherwise 
relevant will be reversed only when there is an abuse of discre- 
tion. Walkenhorst v. State, 253 Neb. 986, 573 N.W.2d 474 
(1998); Mahoney v. Nebraska Methodist Hosp., 251 Neb. 841, 
560 N.W.2d 451 (1997). 

[10] In determining whether an expert’s testimony is admis- 
sible, a court considers four preliminary and interrelated ques- 
tions: (1) whether the witness qualifies as an expert pursuant to 
Neb. Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995); (2) 
whether the expert’s testimony is relevant; (3) whether the 
expert’s testimony assists the trier of fact to understand the evi- 
dence or determine a controverted factual issue; and (4) whether 
the expert’s testimony, even though relevant and admissible, 
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should be excluded under Neb. Evid. R. 403, Neb. Rev. Stat. 
§ 27-403 (Reissue 1995), because its probative value is sub- 
stantially outweighed by the danger of unfair prejudice or other 
considerations. Childers v. Phelps County, 252 Neb. 945, 568 
N.W.2d 463 (1997); Robinson v. Bleicher, 251 Neb. 752, 559 
N.W.2d 473 (1997). 


(b) Application to Facts 

Neither the parties nor the district courts dispute Bashara’s 
qualifications as an orthopedic surgeon with many years’ expe- 
rience diagnosing and treating CTS. There is also no contention 
that the probative value of Bashara’s opinion is outweighed by 
the danger of unfair prejudice. The courts’ concern as to the 
admissibility of Bashara’s opinion was whether it was of pro- 
bative value and thus relevant. 

[11] Expert testimony should not be received if it appears 
that the witness is not in possession of such facts as will enable 
the expert to express a reasonably accurate conclusion, and 
where the opinion is based on facts shown not to be true, the 
opinion lacks probative value. Childers, supra; Kroeger v. Ford 
Motor Co., 247 Neb. 323, 527 N.W.2d 178 (1995). 

Upon our review of the record in light of our standard of 
review for summary judgment, we conclude Bashara was in 
possession of such facts as to enable him to express a reason- 
ably accurate conclusion as to causation of the plaintiffs’ 
injuries. In making this determination, we analyze his opinion, 
the basis of his opinion, and the facts he possessed in the light 
most favorable to the plaintiffs and giving the plaintiffs all rea- 
sonable inferences deducible from the evidence. See Schade v. 
County of Cheyenne, 254 Neb. 228, 575 N.W.2d 622 (1998). 
Bashara testified that he had extensive knowledge and experi- 
ence diagnosing and treating CTS and knowledge of the causes 
and results of CTS as it relates to certain occupations. He dis- 
cussed how every individual has a different point at which 
repetitive motion may cause CTS. Bashara testified that key- 
boarding is an example of repetitive motion and can, therefore, 
cause CTS. According to Bashara, medical literature supports 
his opinion, including OSHA guidelines regarding ergonomic 
program management. Bashara testified that each of the plain- 
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tiffs had informed him that he did intermittent keyboarding at 
work. Bashara testified that he had knowledge of and had 
observed people keyboarding. Bashara’s ultimate opinion was 
that the plaintiffs’ jobs, which included keyboarding, caused 
their CTS injuries. Bashara rendered his causation opinions 
based on patient history; review of medical records, including 
nerve conduction tests; his 22 years of clinical experience; and 
the medical literature. We conclude, for summary judgment 
purposes, that Bashara’s testimony was based on facts as would 
enable him to express a reasonably accurate conclusion. 

It is true that Bashara did not rule out other causes for the 
plaintiffs’ CTS injuries. However, as will be discussed at more 
length below, a plaintiff need only prove that his or her 
employer’s negligence was a proximate cause of his or her injury 
in order to succeed in a FELA action. See Rogers v. Missouri 
Pacific R. Co., 352 U.S. 500, 77 S. Ct. 443, 1 L. Ed. 2d 493 
(1957). As a result, Bashara was not required to rule out other 
potential causes of injury. Bashara’s testimony certainly provided 
that the plaintiffs’ duties at work were a cause of their injuries. 

[12,13] We also note that Bashara’s opinion is not couched in 
the “magic words” that it was made within a reasonable degree 
of medical certainty. Medical testimony must be sufficiently 
definite and certain that a conclusion can be drawn that there 
was a causal connection between the accident and the disability. 
Shahan v, Hilker, 241 Neb. 482, 488 N.W.2d 577 (1992). 
However, “[a] medical expert’s testimony need not be couched 
in the magic words ‘“‘reasonable degree of medical certainty or 
a reasonable probability.”’” Jd. at 486, 488 N.W.2d at 580. In 
Shahan, 241 Neb. at 486, 488 N.W.2d at 580, the Supreme 
Court held that a doctor’s response that it “ ‘would be my opin- 
ion that it was the result of the effect of the medication, that he 
sensed no pain’ ” to a question as to what caused a fall was suf- 
ficiently definite and certain to present a question for the fact 
finder as to causation. Considered as a whole, we conclude, for 
summary judgment purposes, that Bashara’s testimony was also 
sufficiently definite and certain to present an issue of material 
fact as to causation. 

In summary, we conclude that Bashara’s testimony had a suf- 
ficient factual basis and was sufficiently certain. His opinion 
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also had probative value. Finally, Bashara’s depositions estab- 
lished that he was sufficiently qualified as an expert. For these 
reasons, we conclude that the district courts abused their dis- 
cretion in excluding Bashara’s depositions for summary judg- 
ment purposes. 


3. LIABILITY UNDER FELA 

{14-16] Under FELA, railroad companies are liable in dam- 
ages to any employee who suffers injury due to the railroad’s 
negligence. 45 U.S.C. § 51 (1994). To recover under FELA, the 
plaintiffs must prove the common-law elements of negligence, 
including duty, breach, foreseeability, and causation. Aparicio 
v. Norfolk & Western Ry. Co., 84 F.3d 803 (6th Cir. 1996); Fulk 
v. Illinois Cent. R. Co., 22 F3d 120 (7th Cir. 1994). Under 
FELA, a railroad has a duty to provide employees (1) a reason- 
ably safe workplace, (2) safe equipment, (3) proper training, 
and (4) suitable methods to perform the assigned work. 
Aparicio, supra; Dukes v. Illinois Cent. R. Co., 934 F. Supp. 939 
(N.D. Ill. 1996); Zarecki v. National RR. Passenger Corp., 914 
F, Supp. 1566 (N.D. Ill. 1996). 

[17-19] The quantum of evidence required to establish liabil- 
ity in a FELA action is lower than that required in an ordinary 
negligence action. Fulk, supra. The common-law standard of 
proximate cause is not applicable to FELA. Crane v. Cedar 
Rapids & I. C. R. Co., 395 U.S. 164, 89 S. Ct. 1706, 23 L. Ed. 
2d 176 (1969). The U.S. Supreme Court has described the test 
for causation under FELA as “whether the proofs justify with 
reason the conclusion that employer negligence played any part, 
even the slightest, in producing the injury.” Rogers, 352 U.S. at 
506. 


4. NEGLIGENT ASSIGNMENT 

[20,21] The parties agree that the theory upon which the 
plaintiffs proceeded was a theory of negligent assignment under 
FELA. Under this theory, UP has a duty to assign employees to 
work for which they are reasonably suited. A railroad breaches 
that duty if it negligently assigns an employee to perform work 
beyond his or her capacity. Fletcher v. Union Pac. R. Co., 621 
F.2d 902 (1980); Massimiani v. Monongahela Railway Co., 339 
F. Supp. 832 (W.D. Pa. 1972). The railroad is negligent if it 
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knew or should have known that its assignment exposed the 
employee to an unreasonable risk of harm. Fletcher, supra. 
Whether the assignment is negligent is a question of fact. Id. 


(a) Notice to Railroad 

[22,23] The issue of whether the railroad breaches its duty to 
assign an employee to suitable work may be characterized as 
one of notice. Federal courts have held that notice of an 
employee’s physical condition to any of the employee’s super- 
visors constitutes notice to the railroad itself. Empey v. Grand 
Trunk Western R. Co., 710 F. Supp. 653 (E.D. Mich. 1987); 
Dunn v. Conemaugh & Black Lick Railroad, 267 F.2d 571 (3d 
Cir. 1959). Complaints to a supervisor about problems at work 
may provide sufficient notice to an employer that an employee 
is assigned to a task which he or she is unable to safely perform. 
Reasons v. Union Pacific R. Co., 886 S.W.2d 104 (Mo. App. 
1994). 

In the case before us, the record, viewed in the light most 
favorable to the plaintiffs, shows that UP was aware that the 
plaintiffs had sustained CTS injuries and had been unable to 
work for a period of time due to these injuries. During the peri- 
ods of time when the plaintiffs were not working, their symp- 
toms resolved or lessened. Bimes returned to his old job against 
Bashara’s recommendations. Crafton returned to work when 
Murphy released him to return to work with the restriction that 
he only type 20 to 30 minutes per hour. Thereafter, the plaintiffs 
each began to have recurrent CTS symptoms of which they 
informed their respective supervisors. Bimes’ supervisor did not 
respond to or address Bimes’ concerns. Crafton’s supervisor 
would relieve him for the remainder of the particular shift but 
Crafton would have to report to work for his next shift. 
Following their return to work and the onset of CTS symptoms, 
the plaintiffs consulted Bashara, who removed them from work. 

The evidence establishes an issue of material fact on the 
issue of UP’s negligence. There is evidence that after leaves of 
absence due to CTS injuries, the plaintiffs complained to their 
supervisors about their pain when they returned to work that 
involved keyboarding. The evidence and inferences therefrom 
raise a question regarding whether UP had notice and knew or 
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should have known that the plaintiffs were unfit to perform the 
keyboarding tasks to which they were assigned. 


(b) Causation 

Next, we address whether an issue of material fact exists on 
the issue of causation. As discussed above, proof of causation 
under FELA requires only proof that the employer’s negligence 
played any part, even the slightest, in producing the injury. See 
Rogers v. Missouri Pacific R. Co., 352 U.S. 500, 77 S. Ct. 443, 
1 L. Ed. 2d 493 (1957). 

We concluded above that Bashara’s deposition testimony was 
admissible evidence of causation. In addition, based upon the 
plaintiffs’ testimony, their CTS symptoms improved during the 
periods of time they were off work in response to rest and treat- 
ment. However, their symptoms returned each time they 
returned to work that included keyboarding. This testimony 
alone raises a genuine issue of fact regarding whether UP’s 
assigning the plaintiffs to work that included keyboarding 
played a part in causing their present condition. See Fletcher v. 
Union Pac. R. Co., 621 F.2d 902 (1980) (holding that causation 
was sufficiently proved where plaintiff’s back condition 
improved with rest and flared up when he returned to work as 
section hand). 


(c) Foreseeability 

There is also sufficient evidence on the issue of foreseeabil- 
ity. The plaintiffs’ history, of which UP had knowledge, which 
includes prior CTS problems related to work, the resolution of 
symptoms with time off, and the return of symptoms with a 
return to work, also creates an issue of material fact as to 
whether it was reasonably foreseeable that UP’s assignment of 
the plaintiffs to keyboarding duties would result in injury. 


(d) Damages 
The plaintiffs’ testimony provided evidence that they had 
sustained damages as a result of being assigned to work involv- 
ing keyboarding. Such damages include the recurrence of the 
CTS injuries. 
(e) Resolution 
We conclude that the evidence offered at the summary judg- 
ment hearings presented genuine issues of material fact on the 
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elements of duty, breach, causation, damage, and foreseeability, 
as is necessary to proceed on a FELA case in the face of a 
defendant’s motion for summary judgment. Therefore, we con- 
clude that in each case, the district court erred in granting UP’s 
motion for summary judgment and dismissing the petition of 
Bimes or Crafton. 


VI. CONCLUSION 
We conclude that the district courts abused their discretion in 
excluding the deposition testimony of Bashara for the purposes 
of UP’s summary judgment motions. We also conclude that in 
each case, the district court erred in granting UP’s motion for 
summary judgment. Therefore, we reverse, and remand for fur- 
ther proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


RAY AND VELDA COFFEY, APPELLEES AND CROSS-APPELLANTS, V. 
DON MANN, DOING BUSINESS AS MANN CUSTOM HOMES, INC., 
APPELLANT AND CROSS-APPELLEE. 

585 N.W.2d 518 


Filed October 20, 1998. No. A-97-569. 


1. Motions to Dismiss. In ruling on a motion to dismiss, a trial court may sustain the 
motion only by resolving the controversy as a matter of law, and may do so only 
when the facts are such that reasonable minds can draw but one conclusion. 

2. Directed Verdict. The party against whom the motion is directed is entitled to have 
every controverted fact resolved in his or her favor and to have the benefit of every 
reasonable inference which can be drawn therefrom. 

3. Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the relevant evidence admitted 
which is favorable to the party against whom the motion is directed, and, further, the 
party against whom the motion is directed is entitled to the benefit of every proper 
inference deducible from the evidence. 

4. Contracts: Principal and Agent: Liability. If a contract is made with a known 
agent acting within the scope of his or her authority for a disclosed principal, the con- 
tract is that of the principal only and the agent cannot be held personally liable 
thereon. 

5, Judgments: Pleadings: Proof. The pleadings and the proof must agree in order for 
a party to receive a judgment. 
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6. Contracts: Proof. In the absence of a statute requiring a signature or an agreement 
by the parties that a contract shall not be binding until it is signed, signatures of the 
parties are not essential for establishing a binding contract if manifestation of mutual 
assent is otherwise shown. 

7. Contracts. Even if neither party signs a contract, it may still be binding if there has 
been mutual assent. 

8. Trial: Expert Witnesses. The weight to be given to expert testimony, and the cred- 
ibility of witnesses, is a fact question to be decided by the fact finder at trial. 

9. Motions for New Trial: Appeal and Error. The decision of whether to grant or 
deny a motion for new trial is within the discretion of the trial court, and the court’s 
decision in that regard will be upheld on appeal absent an abuse of discretion. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Alan L. Plessman, of Plessman Law Offices, for appellant. 
David H. Hahn, of Hahn Law Office, for appellees. 
Irwin, Chief Judge, and HANNON and INBoDy, Judges. 


IrwIN, Chief Judge. 
I. INTRODUCTION 

Don Mann, doing business as Mann Custom Homes, Inc. 
(hereinafter referred to as “Mann”), appeals from an order of 
the district court granting Mann’s motion for new trial, but 
denying his alternative motion for judgment notwithstanding 
the verdict in this breach of contract action, wherein the jury 
assessed damages of $71,361 against Mann. Ray and Velda 
Coffey cross-appeal from the court’s order granting Mann a new 
trial. For the reasons stated herein, we affirm. 


II. BACKGROUND 

In 1987, the Coffeys purchased land between Lincoln and 
Hickman, Nebraska. In late 1988, the Coffeys entered into an 
agreement with Mann to have Mann build a new house on the 
property. Mann provided the Coffeys with a written contract 
setting out the terms of the parties’ agreement. The evidence at 
trial indicated that no one ever signed the written contract, but 
that the parties agreed that the writing embodied the terms of 
their agreement. Mann constructed the house pursuant to the 
terms of the written contract. 
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After the Coffeys had been residing in the house for more 
than 1 year, they hired a contractor to finish the basement in the 
house. At that time, they discovered that several 2 by 4’s com- 
posing the load-bearing wall in the basement had severely 
bowed and that Mann had used untreated lumber in making the 
sill plate on the foundation of the house. 

On August 23, 1993, the Coffeys filed a petition against 
Mann. Mann filed an answer on September 24. The Coffeys 
filed an amended petition on October 5, 1995, upon which the 
case proceeded to trial. In the amended petition, the Coffeys 
alleged five causes of action. In essence, the Coffeys alleged that 
Mann breached the contract between the parties. The Coffeys 
alleged that the contract provided that Mann was to gain 
approval of the building plans from the city building department 
and that he failed to do so. The Coffeys alleged that had Mann 
gained such approval, proper construction of the load-bearing 
wall and the use of treated lumber for the sill plate of the foun- 
dation would have been ensured. Additionally, the Coffeys 
alleged that Mann’s construction of the house constituted a 
breach of both a provision in the contract and an implied war- 
ranty for good, substantial, and “workmanlike” construction. A 
copy of the unsigned contract was attached to the petition. 

At the conclusion of the trial, Mann moved to have the case 
dismissed or, in the alternative, to have a directed verdict 
entered in Mann’s favor. The court overruled the motion. The 
jury returned a verdict in favor of the Coffeys in the amount of 
$71,361, which represents the cost of having the house raised 
and the load-bearing wall and sill plate replaced. 

On March 3, 1997, Mann filed posttrial motions. Mann 
moved the court for a judgment notwithstanding the verdict or, 
in the alternative, a new trial. Mann listed 13 reasons for a new 
trial being granted, such as “[i]rregularity in the proceedings,” 
“[i]rregularity in Orders of the court,” “[mJisconduct of the jury 
and the opposing party(ies),” “[e]rror in the assessment of the 
amount of recovery,” “[t]he verdict and decision are contrary to 
law,” “[eJ]rror of law occurring at the trial,’ “[t]he Court’s 
instructions to the jury were not supported by the evidence and 
did not constitute proper statements of the law,’ and “[t]he 
Court erred in overruling the undersigned party(ies) objec- 
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tions.” Mann did not specify the basis for any of these “reasons” 
or indicate what specific actions of the court constituted “irreg- 
ularity” or “error.” 

On April 17, 1997, the trial court granted the motion for new 
trial. In essence, the court determined that error had been com- 
mitted in instructing and allowing the jury to determine the 
effect of a provision of the 1985 edition of the Uniform 
Building Code, which allowed the city of Lincoln to permit the 
use of untreated lumber for sill plates under certain circum- 
stances. The court determined that the Uniform Building Code 
provision did allow such exemptions from the requirement of 
treated lumber being used and that the Coffeys had the burden 
to prove that treated lumber was required. As a result, the court 
felt a new trial was warranted because the jury should not have 
been allowed to decide that issue. In a minute entry on April 28, 
the court noted that in light of the ruling on the motion for new 
trial, the motion for judgment notwithstanding the verdict was 
overruled. This appeal timely followed. 


Il. ASSIGNMENTS OF ERROR 

In the direct appeal, Mann has assigned three errors. Mann 
asserts that the district court erred in overruling both the motion 
to dismiss and the motion for directed verdict at the end of the 
evidence, and in overruling the motion for judgment notwith- 
standing the verdict. 

In the cross-appeal, the Coffeys have assigned one error. The 
Coffeys assert that the district court erred in sustaining Mann’s 
motion for new trial. 


IV. ANALYSIS 


1. DiRECT APPEAL 

In the direct appeal, Mann has challenged the district court’s 
order overruling Mann’s motion to dismiss, motion for directed 
verdict, and motion for judgment notwithstanding the verdict. 
Mann has asserted that each ruling was erroneous for the same 
reasons. Mann asserts that each motion should have been sus- 
tained because (1) the Coffeys failed to properly plead the cor- 
poration, Mann Custom Homes, as a defendant; (2) the Coffeys 
pled that the case was based on a written contract, but proved 
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the existence only of an oral contract; (3) the Coffeys failed to 
properly plead the municipal ordinance upon which the alleged 
violations of the Uniform Building Code were based; and (4) 
the Coffeys failed to prove any violations of the Uniform 
Building Code. 

We note that the record does not indicate that Mann made 
any of these arguments to the trial court, but, rather, made the 
various motions, which were overruled with argument. 

[1] In ruling on a motion to dismiss, a trial court may sustain 
the motion only by resolving the controversy as a matter of law, 
and may do so only when the facts are such that reasonable 
minds can draw but one conclusion. Robinson v. Bleicher, 251 
Neb. 752, 559 N.W.2d.473 (1997); Bonge v. County of Madison, 
5 Neb. App. 760, 567 N.W.2d 578 (1997), rev’d on other 
grounds 253 Neb. 903, 573 N.W.2d 448 (1998). In a court’s 
review of evidence on a motion to dismiss, the nonmoving party 
is entitled to have every controverted fact resolved in his or her 
favor and is entitled to have the benefit of every reasonable 
inference which can be drawn therefrom, and where the plain- 
tiff’s evidence has met the burden of proof and the plaintiff has 
made a prima facie case, the motion to dismiss should be over- 
ruled. Robinson v. Bleicher, supra. 

[2] When a motion for directed verdict made at the close of 
all the evidence is overruled by the trial court, appellate review 
is controlled by the rule that a directed verdict is proper only 
where reasonable minds cannot differ and can draw but one 
conclusion from the evidence, and the issues should be decided 
as a matter of law. Japp v. Blackmore Ranch, 254 Neb. 40, 575 
N.W.2d 341 (1998); Bahrs v. RM B R Wheels, Inc., 6 Neb. App. 
354, 574 N.W.2d 524 (1998). The party against whom the 
motion is directed is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every rea- 
sonable inference which can be drawn therefrom. Bahrs v. R M 
B R Wheels, Inc., supra. See, also, Blose v. Mactier, 252 Neb. 
333, 562 N.W.2d 363 (1997). 

[3] On a motion for judgment notwithstanding the verdict, 
the moving party is deemed to have admitted as true all the rel- 
evant evidence admitted which is favorable to the party against 
whom the motion is directed, and, further, the party against 
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whom the motion is directed is entitled to the benefit of every 
proper inference deducible from the evidence. Hulett v. Ranch 
Bowl of Omaha, 251 Neb. 189, 556 N.W.2d 23 (1996); McWhirt 
v. Heavey, 250 Neb. 536, 550 N.W.2d 327 (1996). In order to 
sustain such a motion, the court resolves the controversy as a 
matter of law and may do so only when the facts are such that 
reasonable minds can draw but one conclusion. Hulett v. Ranch 
Bowl of Omaha, supra, McWhirt v. Heavey, supra. 


(a) Pleading Corporation as Defendant 

Mann first asserts that the amended petition states a cause of 
action against Mann personally, but not against the corporation, 
Mann Custom Homes. The parties agreed at trial that Mann 
dealt with the Coffeys as an agent of the corporation, and the 
Coffeys knew of his corporate identity at all relevant times. 
Mann asserts on appeal that because he was acting as an agent 
of the corporation, he cannot be held personally liable for any 
damages and that the Coffeys failed to properly plead the 
corporation as a defendant to secure a verdict against the 
corporation. 

[4] It is true that a longstanding tenet of the law is that if a 
contract is made with a known agent acting within the scope of 
his or her authority for a disclosed principal, the contract is that 
of the principal only and the agent cannot be held personally 
liable thereon. Hecker v. Ravenna Bank, 237 Neb. 810, 468 
N.W.2d 88 (1991); State Securities Co. v. Svoboda, 172 Neb. 
526, 110 N.W.2d 109 (1961); Micro/Mini Systems, Inc. v. Boyle, 
4 Neb. App. 841, 552 N.W.2d 302 (1996). It is apparent that the 
contract in the present case was between the Coffeys and 
Mann’s corporation, Mann Custom Homes. As such, it is true 
that Mann cannot be held personally liable for any damages for 
breach of contract. The question then is whether the Coffeys 
pled their cause of action against the corporation or against 
Mann personally. 

Mann did not raise in any motion or pretrial memorandum 
that there was an issue concerning the sufficiency of the plead- 
ings to allege a cause of action against the corporation. In both 
the caption and the body of the amended petition, the Coffeys 
alleged their causes of action against “DON MANN, d/b/a 
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Mann Custom Homes, Inc.” Additionally, the petition alleged 
that “Don Mann, d/b/a Mann Custom Homes, Inc., is, a private 
building construction contractor . .. .” The Coffeys attached a 
copy of the contract prepared by Mann, which provides that 
Mann Custom Homes is referred to in the contract as “the 
Contractor.” The court instructed the jury that one of the parties 
was a corporation. 

[5] It is true that the pleadings and the proof must agree in 
order for a party to receive a judgment. See, Associated 
Wrecking v. Wiekhorst Bros., 228 Neb. 764, 424 N.W.2d 343 
(1988); One Pacific Place v. H.T.I. Corp., 6 Neb. App. 62, 569 
N.W.2d 251 (1997). Contrary to Mann’s assertions, however, 
we do not conclude that the Coffeys pled that the contract was 
with Mann personally but proved that the contract was with the 
corporation. On the facts of this case, we conclude that the 
Coffeys adequately pled the existence of the corporation as a 
defendant and that the contract was entered into with the cor- 
poration. The caption and body of the amended petition, in 
effect, indicated that the suit was brought against Mann doing 
business as a corporation. As such, we find no error by the trial 
court in denying Mann’s motions for dismissal, directed verdict, 
or judgment notwithstanding the verdict. 


(b) Written Contract Versus Oral Contract 

Mann next asserts that the pleadings and proof in this case 
did not match because the Coffeys pled the existence of a writ- 
ten contract, while the proof at trial indicated that the parties 
had an oral contract. As noted above, Mann prepared and pre- 
sented the Coffeys with a written contract. However, none of the 
parties signed the contract. Nonetheless, the parties agreed at 
trial that the writing comprised the terms of their agreement. 

[6,7] We note that the Nebraska Supreme Court has held that 
in the absence of a statute requiring a signature or an agreement 
by the parties that a contract shall not be binding until it is 
signed, signatures of the parties are not essential for establish- 
ing a binding contract if manifestation of mutual assent is oth- 
erwise shown. In re Estate of Mathews, 134 Neb. 607, 279 
N.W. 301 (1938). Other jurisdictions have similarly held. Lynge 
v. Kunstmann, 94 Ill. App. 3d 689, 418 N.E.2d 1140 (1981); 
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Serv. Emp. Intern., Etc. v. Cedar Rapids, Etc., 222 N.W.2d 403 
(Iowa 1974); McInnis v. Southeastern Automatic Sprinkler Co., 
233 So. 2d 219 (Miss. 1970); Ikovich v. Silver Bow Motor Co., 
117 Mont. 268, 157 P.2d 785 (1945). See, also, 17 C.J.S. 
Contracts § 62 (1963). Even if neither party signs a contract, it 
may still be binding if there has been mutual assent. Serv. Emp. 
Intern., Etc. vy. Cedar Rapids, Etc., supra. 

The Iowa Supreme Court quoted Corbin on Contracts as 
follows: 

1 Corbin on Contracts, section 31, p. 114 states: 

“If a written draft of an agreement is prepared, submit- 
ted to both parties, and each of them expresses his uncon- 
ditional assent thereto, there is a written contract. So far as 
the common law is concerned, the making of a valid con- 
tract requires no writing whatever; and even if there is a 
writing, there need be no signatures unless the parties have 
made them necessary at the time they express their assent 
and as a condition modifying that assent.” 

Serv. Emp. Intern., Etc. v. Cedar Rapids, Etc., 222 N.W.2d at 
407-08. 

In the present case, the parties do not dispute that the 
unsigned written contract comprised the terms of their agree- 
ment. Mann testified as such. Nonetheless, Mann asserts on 
appeal that the Coffeys proved at trial that there was an oral 
contract to follow the terms of the written document and that the 
proof therefore did not match the pleading of a written contract. 
We disagree. 

The record in this case indicates that both parties expressed 
mutual assent to the terms of the unsigned written contract 
through their respective acceptance of benefits. The Coffeys 
accepted the house built according to the contract, and Mann 
accepted payment for the work he proceeded to do according to 
the contract. Additionally, we note that in the answer to the 
original petition, Mann did not dispute the existence of a writ- 
ten contract, but, rather, alleged that there had not been a breach 
of “any term or condition of the contract” and that Mann had 
“fully performed under the contract.” Mann did not file an 
answer to the amended petition. 
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Mann testified at trial that the unsigned written contract set 
forth the understanding between the parties and that the house 
was constructed on the basis of the unsigned written contract. 
Because the parties unconditionally manifested their assent to 
the terms of the written contract, although they did not sign it, 
there was no fatal variance between the pleadings and the proof 
in this case. A written contract was pled, and a written contract 
was proved. As such, the district court did not commit error in 
denying Mann’s motions for dismissal, directed verdict, or 
judgment notwithstanding the verdict on this basis. 


(c) Pleading City Ordinance 

Mann asserts in the direct appeal that the Coffeys failed to 
properly plead the existence and content of the building provi- 
sions of the Lincoln Municipal Code. At trial, the Coffeys estab- 
lished, and Mann admitted, that Mann represented to them that 
the house would be built according to the municipal building 
code. It was alleged at trial that the municipal building code 
would have required the use of treated lumber for the sill plate 
and would have required a more secure construction of the load- 
bearing wall in the basement. As alleged in the petition, 
approval of the building plans would have required compliance 
with these code provisions. 

The evidence at trial indicated that the municipal building 
code did not apply to this property, which was located in a rural 
area on approximately 160 acres. Nonetheless, Mann testified 
that he told the Coffeys the house would be built in compliance 
with the municipal building code, that is, according to the same 
code as all houses constructed by Mann, and the same code as 
a house built “on A Street” in Lincoln. 

The amended petition alleged that the “City Building Code 
requires use of treated lumber” and that the “City Building 
Department would have insured [sic] the plans and specifica- 
tions of the structure called for treated lumber . . . and would 
have insured [sic] proper construction of the load bearing wall 
....” We conclude that the Coffeys adequately pled the exis- 
tence and general content of the relevant portion of the munici- 
pal building code. As such, the district court did not err in fail- 
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ing to sustain Mann’s motions for dismissal, directed verdict, or 
judgment notwithstanding the verdict. 


(d) Evidence of Violations of Uniform Building Code 

Finally, Mann asserts that his motions should have been 
granted because the Coffeys failed to adduce adequate proof at 
trial that any provisions of the Uniform Building Code had been 
violated. According to the evidence at trial, the Lincoln 
Municipal Code adopted the Uniform Building Code. As noted 
above, the Coffeys based one of their causes of action on 
alleged violations of the municipal building code as one way in 
which Mann allegedly breached the contract. We note that the 
Coffeys also presented four other causes of action which were 
not based upon violations of the municipal building code but 
were based upon Mann allegedly failing to perform in a good, 
substantial, workmanlike manner. 

The Coffeys presented testimony from King Little, a struc- 
tural engineer. Little testified that at the time of trial, he was 
under an ongoing contract with the city of Lincoln, reviewing 
building plans to determine if they complied with the municipal 
building code. Little opined that the sill plate and the load-bear- 
ing wall both failed to comply with certain building code provi- 
sions. Little did acknowledge on cross-examination that there 
were certain qualifying exemptions to the requirement that 
treated lumber be used for sill plates, although he was not aware 
of whether any exemptions had been allowed during the time 
the Coffeys’ house was being constructed. 

Mann presented the testimony of Gary Sherwood, a former 
Lincoln building inspector. Sherwood testified that upon his 
inspection of the Coffeys’ house, he saw no violations of the 
municipal building code. Sherwood did acknowledge on cross- 
examination, however, that there was a “problem” with the con- 
struction even though there were no code violations. 

{8] Mann asserts on appeal that Sherwood was a more quali- 
fied expert to give testimony concerning compliance with the 
building code and that the trial court should have believed 
Sherwood’s testimony “as a matter of law.” Brief for appellant 
at 16. The weight to be given to expert testimony, and the cred- 
ibility of witnesses, is a fact question to be decided by the fact 


COFFEY v. MANN 815 
Cite as 7 Neb. App. 805 


finder at trial. Toombs v. Driver Mgmt., Inc., 248 Neb. 1016, 
540 N.W.2d 592 (1995); Doyle v. Union Ins. Co., 202 Neb. 599, 
277 N.W.2d 36 (1979). As a result, the district court did not 
commit error in denying Mann’s motions for dismissal, directed 
verdict, or judgment notwithstanding the verdict on this basis. 


2. CROSS-APPEAL 

In the cross-appeal, the Coffeys assert that the district court 
should not have granted Mann’s alternative motion for a new 
trial. As noted above, the district court granted the motion 
because of an error concerning admission of portions of the 
Uniform Building Code and submission of issues concerning 
the code to the jury. 

[9] The Coffeys acknowledge that the exhibit containing the 
portions of the code were objectionable and not admissible. The 
Coffeys assert, however, that Mann made the wrong objection at 
trial and that Mann should have been deemed to have waived 
the error. It is true that if a party fails to make a proper objec- 
tion to evidence, the party is deemed to have waived the right to 
challenge the admissibility of evidence on appeal. See, Fales v. 
Books, 5 Neb. App. 372, 558 N.W.2d 831 (1997); State v. Fahlk, 
2 Neb. App. 421, 510 N.W.2d 97 (1993), rev’d on other grounds 
246 Neb. 834, 524 N.W.2d 39 (1994). However, the decision of 
whether to grant or deny a motion for new trial is within the dis- 
cretion of the trial court, and the court’s decision in that regard 
will be upheld on appeal absent an abuse of discretion. Ray 
Tucker & Sons v. GTE Directories Sales Corp., 253 Neb. 458, 
571 N.W.2d 64 (1997); Jessen v. DeFord, 3 Neb. App. 940, 536 
N.W.2d 68 (1995). 

Although it appears that Mann did make the wrong objection 
at trial, the district court was acting within its discretion in deter- 
mining that the evidence should not have been admitted and that 
its erroneous admission and submission to the jury prejudiced 
the outcome of the trial. We do not find an abuse of discretion 
on the facts of this case. The cross-appeal is without merit. 


V. CONCLUSION 
Finding no merit to Mann’s assertions on the direct appeal or 
to the Coffeys’ assertion on the cross-appeal, we affirm. 
AFFIRMED. 
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SIEVERS and Mugs, Judges, and Howarp, District Judge, 
Retired. 


MUES, Judge. 
INTRODUCTION 
James P. Patterson appeals his conviction for violation of a 
protection order, claiming that the order was erroneously admit- 
ted into evidence. We disagree and affirm. 


BACKGROUND 
On January 2, 1997, Mindy Merrill filed an application and 
affidavit for a protection order and obtained an ex parte protec- 
tion order against her ex-boyfriend, Patterson. The protection 
order was served on Patterson later that same day. The protec- 
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tion order advised Patterson that if he did not believe the alle- 
gations in the application to be true or if he wished to show 
cause why the order should not remain in effect for 1 year, he 
could appear at a hearing to be held January 8. Patterson did not 
appear at the hearing, and the court ordered that the protection 
order remain in full force and effect for a period of 1 year from 
the date it was issued. 

On the evening of April 9, 1997, Patterson went to Merrill’s 
residence to pick up his daughter. Merrill and Patterson got into 
an argument, and she asked him to leave. Patterson left, but 
returned seconds later. Merrill let Patterson back in, and they 
continued arguing. Merrill again requested that Patterson leave. 
Patterson left. Several minutes later, Merrill heard Patterson 
kicking her patio door and screaming at her. Merrill telephoned 
police, who subsequently arrested Patterson for violating the 
protection order. 

A bench trial was held on June 19, 1997, in the Lancaster 
County Court, and Patterson was found guilty of the charges 
and sentenced to | year’s probation. Patterson appealed to the 
district court, which affirmed the county court’s judgment. 


ASSIGNMENT OF ERROR 

Patterson alleges the trial court erred in admitting the protec- 
tion order into evidence. The State argues that we are precluded 
from addressing Patterson’s assigned errors because they were 
not assigned in his appeal to the district court. See State v. 
Erlewine, 234 Neb. 855, 452 N.W.2d 764 (1990). In district 
court, Patterson’s assigned errors were that (1) the county court 
had erred in admitting the protection order into evidence and (2) 
there was insufficient evidence to support the conviction. While 
Patterson has abandoned the latter assignment in this court, he 
retains the former, urging two specific grounds for the order’s 
inadmissibility. The State’s position is without merit. 


STANDARD OF REVIEW 
[1] Both the district court and a higher appellate court gener- 
ally review appeals from the county court for error appearing on 
the record. State v. McCurry, 5 Neb. App. 526, 561 N.W.2d 244 
(1997). 
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[2] As to questions of law, an appellate court has an obliga- 
tion to reach its conclusion independent of the determination 
made by the court below. Medical Protective Co. v. Schrein, 255 
Neb. 24, 582 N.W.2d 286 (1998). 

[3] The admissibility of evidence is reviewed for an ‘abuse of 
discretion where the Nebraska Evidence Rules commit the evi- 
dentiary question at issue to the discretion of the trial court. 
Carpenter vy. Cullan, 254 Neb. 925, 581 N.W.2d 72 (1998); 
State v. Allen, 252 Neb. 187, 560 N.W.2d 829 (1997). 


DISCUSSION 
Patterson first alleges that the county court erred in admitting 
the protection order into evidence because the “prosecution 
failed to establish that the order had been served upon 
[Patterson] as required by law.” Brief for appellant at 5. 
The ex parte protection order served upon Patterson provides: 
The Petitioner has filed an application and affidavit for 
a Protection Order from the court, as allowed by law. On 
the information provided, the Court finds as follows: 
IT IS ORDERED that the Respondent be, and hereby is, 
prohibited, for a period of one year from the date of this 
Order, from: 


2. Threatening, assaulting, molesting, attacking or oth- 
erwise disturbing the peace of the Petitioner. 


4. Entering upon the premises occupied by the 
Petitioner as his/her residence. 
(Emphasis supplied.) 

The ex parte protection order also contains a section entitled 
“Notice of Hearing to Respondent,” informing Patterson that a 
hearing was set for January 8, 1997, and stating, “You may 
appear before the court at that time, if you believe the allega- 
tions in the application are untrue or if you wish to show cause 

. [w]hy this Order should not remain in effect for one year 
from this date.” 

Patterson asks us to “carefully review the statute which 
authorizes the issuance of a protection order, and subsequent 
criminal prosecution for a violation of such order.” Brief for 
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appellant at 5. We have. Neb. Rev. Stat. § 42-924(3) (Reissue 
1993) in pertinent part provides that “any person who knowingly 
violates an order issued pursuant to subsection (1) or (2) of this 
section after service shall be guilty of a Class II misdemeanor.” 

Neb. Rev. Stat. § 42-925 (Reissue 1993) provides that any 
protection order issued under subsection (1) or (2) of § 42-924 
may be issued ex parte without notice to the adverse party and, 
in that event, “the court shall cause immediate notice of the 
application and order to be given the adverse party stating that 
he or she may show cause, not less than five days after service 
upon him or her, why such order should not remain in effect.” 
(Emphasis supplied.) The January 2, 1997, ex parte order in this 
case contains such notice and fully complies with the statutory 
requirements. In his brief, Patterson concedes that he was 
served with a copy of the ex parte protection order, and indeed 
a certified copy of process of service was received into evi- 
dence, reflecting that Patterson was served with a copy of the 
order on January 2. 

The trial court’s docket sheet, which was admitted into evi- 
dence, reflects that a hearing was held on January 8, 1997, that 
Patterson did not appear at the hearing, and that the protection 
order was to remain in full force and effect. Patterson’s argu- 
ment on this point, as we read it, is that the January 2 protection 
order should not have been admitted into evidence in the 
absence of the State’s proving that he had been served with the 
January 8 order. We take this to be a foundational objection to 
the admission of the January 2 order. It is without merit. 

[4} Patterson does not explain why service of the January 8, 
1997, continuation order is a legal predicate to the admissibility 
of the protection order and cites no authority for that proposi- 
tion. In order to convict someone of violating a protection order, 
the State must prove: (1) entry of the protection order pursuant 
to subsection (1) or (2) of that section, (2) service of the order 
on the defendant, and (3) knowing violation of the order. See 
§ 42-924. There is no dispute that the protection order here was 
entered pursuant to subsections (1) and (2) of § 42-924 and was 
ex parte as allowed by § 42-925. There is no dispute that the 
order was served on Patterson before the alleged violation and 
was still in effect according to its terms. While Patterson may 


820 7 NEBRASKA APPELLATE REPORTS 


well argue that he did not understand the order and thus did not 
knowingly violate it, that is a far different matter from success- 
fully precluding the order’s admission into evidence. 

Citing State v. Yelli, 247 Neb. 785, 530 N.W.2d 250 (1995), 
Patterson next argues that the protection order was inadmissible 
because “the prosecution provided no evidence that the protec- 
tion order possessed any indicia of reliability.” Brief for appel- 
lant at 9. 

In Yelli, the defendant was charged with two counts of crimi- 
nal nonsupport. The defendant had previously been determined 
to be the father of the children in two separate paternity adjudi- 
cations and had been ordered to pay support for the children. 
The paternity adjudications were offered as evidence at the 
defendant’s criminal trial to prove that the defendant knew he 
had an obligation to support the two children. The defendant was 
convicted of nonsupport and appealed, alleging that it was error 
for the trial court to admit the paternity adjudications as proof 
that he knew he had an obligation to support the two children. 

The Nebraska Supreme Court initially addressed the issue of 
whether the civil adjudications were res judicata in the criminal 
prosecution. The court observed that in a civil proceeding, 
paternity need only be proved by a preponderance of the evi- 
dence. Thus, the court held that the defendant was not estopped 
from denying paternity in the criminal proceeding, which 
required proof beyond a reasonable doubt. 

The court next addressed whether the civil judgments could 
be admitted as evidence of paternity. The court recognized that 
civil judgments are technically hearsay but have nonetheless 
been admitted into evidence “when the prior judgment pos- 
sessed the evidentiary reliability that the hearsay rule seeks to 
promote.” 247 Neb. at 792, 530 N.W.2d at 255. The court 
recalled that in Carroll v. Moore, 228 Neb. 561, 423 N.W.2d 
757 (1988), it had determined that an indigent defendant in a 
state-assisted paternity action has a constitutional right to the 
services of appointed counsel. Because the record did not affir- 
matively show that the defendant had been represented by coun- 
sel in the civil adjudications, the court found that the civil adju- 
dications did not possess the evidentiary reliability that the 
hearsay rule seeks to promote. 
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As discussed, in the present case, the protection order was 
issued in compliance with the applicable statutes, and Patterson 
does not contend otherwise. The evidence established, and 
Patterson acknowledged, that he was served with a copy of the 
protection order. The order stated that it was effective for 1 year 
from the date of issue, and Patterson was given the opportunity 
to appear to contest the allegations and the continuance of the 
order. We know of no Nebraska Supreme Court case requiring 
that an adverse party is entitled to counsel before an ex parte 
protection order is entered, and of course, the notion is unten- 
able when considering the nature of such proceedings. Thus, 
that aspect of “unreliability” found present in Yelli is not present 
here. Indeed, the reliability of the protection order here is 
enhanced by the evidence that Patterson failed to appear at the 
January 8, 1997, hearing to challenge it. 

Moreover, in Yelli the civil adjudication was offered to prove 
necessary elements of the crime, i.e., the defendant was the 
father of the two children and had an obligation to support 
them. Here, the crime is a knowing violation’ of the protection 
order. The issues necessarily decided as a condition to the 
issuance of the order are not elements of the crime alleged here. 
Thus, we conclude that Patterson’s Yelli objection to the admis- 
sibility of the protection order is without merit. 


CONCLUSION 
The district court’s order affirming the county court’s con- 


viction and sentence was correct and is hereby affirmed. 
AFFIRMED. 
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abuse of discretion by the trial judge. 
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Visitation: Child Support: Appeal and Error. Child visitation and the amount of 
child support are matters initially entrusted to the discretion of the trial court, whose 
decisions are to be reviewed on appeal de novo on the record and will be affirmed 
absent an abuse of discretion. 

Judgments: Appeal and Error. With respect to questions of law, an appellate court 
has an obligation to reach a conclusion independent of the determination made by the 
court below. 

Property Division: Alimony. While the criteria for reaching a reasonable division of 
property and a reasonable award of alimony may overlap, the two serve different pur- 
poses and are to be considered separately. 

Property Division. As a general rule, all property accumulated and acquired by 
either spouse during the marriage is part of the marital estate, unless it falls within an 
exception to the general rule. Property obtained through one or both spouses’ 
employment, however, is not such an exception. 

____. The ultimate test in determining the appropriateness of the division of property 
is fairness and reasonableness as determined by the facts of each case. 

Property Division: Appeal and Error. It is not possible to judge the reasonableness 
of a property settlement without determining the amount of property each party 
brought into the marriage and its value, and the amount of property and its value that 
each party received pursuant to the decree. 

Divorce: Property Division. An engagement ring given by a man to his fiance 
becomes unconditionally the wife’s upon marriage, and is not marital property upon 
dissolution of that marriage. 

Workers’ Compensation: Property Division. A workers’ compensation award is 
marital property only to the extent it recompenses for the couple’s loss of income dur- 
ing the marriage. 

Child Support: Social Security. A representative payee has a responsibility to use 
Social Security payments he or she receives for a child only for the use and benefit 
of the beneficiary in a manner and for the purposes he or she determines, under the 
federal guidelines. 

____: ___.. For the purposes of determining child support, Social Security payments 
to a representative payee for a child are for the use and benefit of the beneficiary if 
used for the beneficiary’s current maintenance, which includes the cost of food, shel- 
ter, clothing, medical care, and personal comfort items. 

Child Support: Rules of the Supreme Court: Presumptions. Child support shall 
be established in accordance with the Nebraska Child Support Guidelines, which are 
presumed to be in the best interests of the child, unless the court finds that one or both 
parties have produced sufficient evidence to rebut the presumption that the applica- 
tion of the guidelines will result in a fair and equitable child support order. 

Child Support: Rules of the Supreme Court. A judge may not satisfy his or her 
duty to act equitably toward all concerned, i.c., the parties and the children, by blindly 
following suggested child support guidelines. 

:____. A court may deviate from the Nebraska Child Support Guidelines when- 
ever the application of the guidelines in an individual case would be unjust or 
inappropriate. 
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Appeal from the District Court for Douglas County: JAMES 
M. Murpnry, Judge. Affirmed in part as modified, and in part 
reversed and remanded with directions. 


Diane B. Metz for appellant. 
Jerome J. Ortman for appellee. 
IRwIN, Chief Judge, and HANNON and INsopy, Judges. 


HANNON, Judge. 

Jane Ann Ward appeals from a dissolution decree, alleging 
the trial court erred (1) in the division of marital property 
because she was awarded very little property while Kenneth 
Carl Ward received substantial property and (2) in awarding 
child support for the parties’ adopted child in view of the fact 
the Social Security Administration pays $691 per month for the 
benefit of the adopted child on behalf of the child’s deceased 
mother. We conclude the trial court did not award Jane a rea- 
sonable amount of property in the division and that the Social 
Security benefits justified a deviation from the Nebraska Child 
Support Guidelines. We also remand the cause for a determina- 
tion of which parent should provide health insurance. There- 
fore, we affirm in part as modified, and in part reverse, and 
remand with directions. 


BACKGROUND 

Jane and Kenneth were married on October 21, 1989, in 
Omaha. No children were born of the marriage, but Jane 
adopted Kenneth’s 6-year-old daughter, Lindsey, who had been 
adopted by Kenneth and his now deceased former wife. In the 
final decree, the court awarded custody of Lindsey to Kenneth 
and ordered Jane to pay $358 per month in child support. Both 
parties were ordered to maintain health and accident insurance 
for Lindsey and to pay one-half of the unreimbursed medical, 
dental, orthodontic, and eyeglasses expenses. Jane contests the 
child support allowance on the basis that she and Lindsey failed ~ 
to have a parent-child relationship and that Kenneth receives: 
$691 per month in Lindsey’s behalf from the Social Security 
Administration because Lindsey is the child of a deceased wage 
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earner. This issue will be considered later in a separate section. 
Also, to avoid duplication, we will discuss additional facts later 
in this opinion. 
ASSIGNMENTS OF ERROR 

Jane claims, restated, that the court (1) erred in its determi- 
nation of the division of marital and separate property and (2) 
erred in including Social Security income received by Lindsey 
on behalf of her deceased mother as part of Kenneth’s income 
for child support calculations. 


STANDARD OF REVIEW 

[1] In actions for dissolution of marriage, an appellate court 
reviews the case de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. 
Davidson vy. Davidson, 254 Neb. 656, 578 N.W.2d 848 (1998); 
Priest v. Priest, 251 Neb. 76, 554 N.W.2d 792 (1996); Reichert 
v. Reichert, 246 Neb. 31, 516 N.W.2d 600 (1994). In a de novo 
review on the record, an appellate court reappraises the evi- 
dence as presented by the record and reaches independent con- 
clusions from those of the trial court. Thiltges v. Thiltges, 247 
Neb. 371, 527 N.W.2d 853 (1995). However, if evidence is in 
conflict, the appellate court may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. /d. 

[2] Child visitation and the amount of child support are mat- 
ters initially entrusted to the discretion of the trial court, whose 
decisions are to be reviewed on appeal de novo on the record 
and will be affirmed absent an abuse of discretion. Smith- 
Helstrom v. Yonker, 253 Neb. 189, 569 N.W.2d 243 (1997). 

[3] With respect to questions of law, an appellate court has an 
obligation to reach a conclusion independent of the determina- 
tion made by the court below. Frey v. Blanket Corp., 255 Neb. 
100, 582 N.W.2d 336 (1998). 


ANALYSIS 
Property Division. 
A summary of the evidence is necessary before we discuss 
the trial court’s division of property. When the parties were 
married in October 1989, Jane was working part time as a 
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salesclerk and attending school on a part-time basis. After the 
marriage, Jane continued her education and obtained an associ- 
ate’s degree in nursing in May 1994. Jane worked part time on 
an on-call basis until after the temporary hearing, when she 
began working full time. Kenneth’s occupation as a fire investi- 
gator did not change during the marriage. 

During the parties’ marriage, Kenneth earned approximately 
$315,774 and Jane earned approximately $67,025. Kenneth 
seeks to use the disparity in their incomes, the cost of Jane’s 
education, and the payments made on motor vehicles she drove 
during the marriage as justification for the court’s distributing 
practically all of the marital property to him. The trial court 
made no findings of fact as to the property brought into the mar- 
riage, the value of such property, or the value of the property 
each of the parties was awarded by the decree. The court did not 
explain its rationale for the distribution ordered. In addition, the 
parties seek to buttress their respective positions by mixing 
items which tend to establish the value and ownership of prop- 
erty with those which tend to establish income and the cost of 
living or education. Such mixes are not helpful. 

[4] We are admonished in Neb. Rev. Stat. § 42-365 (Reissue 
1993) that “[w]hile the criteria for reaching a reasonable divi- 
sion of property and a reasonable award of alimony may over- 
lap, the two serve different purposes and are to be considered 
separately.” The statute also provides the court may order 
alimony and the “division of property as may be reasonable, 
having regard for the circumstances of the parties, duration of 
the marriage, a history of the contributions to the marriage by 
each party, including contributions to the care and education 
of the children, and interruption of personal careers or educa- 
tional opportunities . . . .” The statute also provides the court 
may consider “the ability of the supported party to engage in 
gainful employment without interfering with the interests of 
any minor children in the custody of such party”; however, this 
phrase obviously applies only to alimony, which is not an issue 
in this case. 

[5] Furthermore, the Nebraska Supreme Court has stated: 

As a general rule, all property accumulated and 
acquired by either spouse during the marriage is part of the 
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marital estate, unless it falls within an exception to the 
general rule. [Citations omitted.] Such exceptions include 
property accumulated and acquired through gift or inheri- 
tance [citation omitted], or property held in trust by a third 
person [citation omitted]. Property obtained through one 
or both spouses’ employment, however, is not such an 
exception. 
Davidson v. Davidson, 254 Neb. 656, 662-63, 578 N.W.2d 848, 
855 (1998) (citing Chrisp v. Chrisp, 207 Neb. 348, 299 N.W.2d 
162 (1980), and Shomaker v. Shomaker, 166 Neb. 164, 88 
N.W.2d 221 (1958)). 

On the basis of the above authority, we do not consider 
Kenneth’s earnings or the expenditures for Jane’s education. We 
realize Jane’s earning potential has increased because of the 
additional education she received during the marriage, but dur- 
ing the same period, Kenneth’s income increased from $34,000 
to $48,000. As is frequently the case, the yearly rate of income 
of a sufficiently educated or trained person frequently increases 
as much as or more than that of a person trying to establish an 
adequate educational basis. For instance, Jane testified she 
made over $20,000 per year when she worked as a supervisor 
before quitting to go to school, but the child support calculation 
shows her income to be $27,200 at the time of the decree. 

The evidence shows that Jane cared for Lindsey and worked 
in Kenneth’s fire-investigation business to a very small degree. 
Such work does not entitle Jane to an interest in Kenneth’s busi- 
ness, but it does illustrate that in every marriage, there is give 
and take, benefit and detriment, and profit and loss. In family 
situations, intangibles are frequently held in higher regard than 
tangibles. Courts have not, and by the nature of things cannot, 
weigh, compare, and compensate divorcing partners for the 
benefits they may or may not think they have bestowed on each 
other. For these reasons, we will not attempt to summarize or 
weigh these incidental and noneconomic matters. 

[6,7] The parties’ principal asset is a home, which was 
awarded to Kenneth. Each of the parties devotes his or her argu- 
ments to attempting to justify his or her view of the correct divi- 
sion of that asset, without considering the overall marital estate 
and its source. The ultimate test in determining the appropriate- 
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ness of the division of property is fairness and reasonableness 
as determined by the facts of each case. Venter v. Venter, 249 
Neb. 712, 545 N.W.2d 431 (1996). We are convinced it is not 
possible to judge the reasonableness of a property settlement 
without determining the amount of property each party brought 
into the marriage and its value, and the amount of property and 
its value that each party received pursuant to the decree. The 
trial court made no such determinations, but we are constrained 
to do so as part of our de novo review because we believe such 
treatment is the only way of considering and determining a rea- 
sonable distribution of the marital estate. Much of the evidence 
is not in conflict, but as presented was difficult to organize. 

[8] Prior to the marriage, Kenneth gave Jane an engagement 
ring costing $7,262. The evidence shows that Kenneth gave the 
ring to Jane before marriage and paid for it from his premarital 
savings. An engagement ring given by a man to his fiance 
becomes unconditionally the wife’s upon marriage, and it is not 
marital property upon dissolution of that marriage. Smith v. 
Smith, 797 S.W.2d 879 (Mo. App. 1990); Winer v. Winer, 241 
N.J. Super. 510, 575 A.2d 518 (1990). Therefore, the ring 
became Jane’s at marriage and is her nonmarital property. 

[9] Jane testified she brought a 1986 Honda automobile into 
the marriage. During the marriage, this car was destroyed in an 
accident, and as a result, Jane received $9,000 which she used 
to purchase an Explorer automobile. When the Explorer was 
sold, half of the proceeds were used to lease a Mazda and the 
remaining $3,329 was deposited into an account used to pur- 
chase the parties’ home. Jane also suffered personal injuries in 
the automobile accident, and she testified without dispute that 
the $12,000 she received for those injuries went into the parties’ 
home. Jane seeks to have this sum treated as a contribution by 
her to the marriage. This court has held that a workers’ com- 
pensation award is marital property only to the extent it recom- 
penses for the couple’s loss of income during the marriage. 
Gibson-Voss v. Voss, 4 Neb. App. 236, 541 N.W.2d 74 (1995). 
To the extent that the award compensates for loss of premar- 
riage or postdivorce earnings, the award is the injured person’s 
separate property. Jd. The burden of proof to show the property 
is nonmarital property is on the person making the claim. Frost 


828 7 NEBRASKA APPELLATE REPORTS 


v. Frost, 227 Neb. 414, 418 N.W.2d 220 (1988). Jane did not 
introduce enough evidence to establish whether the personal 
injury recovery was marital or nonmarital property. 
Accordingly, we consider it as marital property. Therefore, 
Jane’s contribution to the marital property is $3,329, and the 
only nonmarital property she possesses is the ring. 

Kenneth brought an interest in a fire-investigation business 
into the marriage. There is no evidence that this business sig- 
nificantly increased in value during the marriage or that it was 
used to accumulate earnings. This interest is clearly Kenneth’s 
nonmarital property. Kenneth valued the car he owned when he 
married as about equal to the debt against it. In addition, 
Kenneth brought a home into the marriage, from which $34,703 
was realized, and this sum was used to help pay for the parties’ 
home. Kenneth claimed he brought a savings account of 
$22,994.35 into the marriage but, upon cross-examination, 
admitted that all but $3,500 was spent before the marriage. 
Kenneth also held an account with a broker which was later 
redeemed for $9,600. At the time of the marriage, Kenneth 
owed approximately $4,500 for his deceased former wife’s 
medical bills. From this evidence, we conclude Kenneth 
brought $47,803 into the marriage, less $4,500 in debts, for a 
total of $43,303. 

Separate professional real estate appraisals introduced by 
Jane and Kenneth valued the parties’ home at $197,000 and 
$180,000, respectively. Kenneth testified that, including work 
he did on it that he valued at $8,000, the house cost $193,646 to 
build, and while testifying, he stated the house was worth 
$200,000. Therefore, we value the house at $197,000. 

At the time of the hearing, the home was subject to a first 
mortgage of $107,471.55 and a second mortgage or lien, called 
a line of credit by the parties, of $10,833. The evidence shows 
the second mortgage was incurred to finish paying the cost of 
building the home, although some of that debt may have been 
incurred for other expenses. 

The court awarded each party the personal property in his or 
her possession and, with the exception of a picture which was 
awarded to Jane, described only the home and the automobiles. 
The property is not well identified in the decree, and the court 
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did not place a value on any asset or debt. To determine the rea- 
sonableness of the decree, we interpret the decree to have 
awarded the property as we show below. As part of our de novo 
review, we find the value of the assets and the amount of the 
debts to be as shown in the table below. Information about and 
the value of items not discussed above but listed in the table 
appear to be undisputed. 

We conclude the trial court awarded the parties’ marital 
assets and debts as follows: 


Kenneth Jane 
Assets 
1994 Suburban $ 16,000 
1994 Mazda (leased) 0 
Household goods 7,165 $1,600 
Antiques 1,000 
Retirement account 1,627 
Life insurance 4,132 


House value $197,000 
Ist mortgage - 107,471 
2d mortgage - 10,833 
Net value $ 78,696 78.696 


Total value of assets awarded $107,620 $2,600 
Liabilities 
Credit card debts 5,220 
Medical bills 74 165 
Net value of property 

received $102,326 $2,435 
Less value of property 

brought into marriage 43,303 3,329 


Net after allowing for 

property brought into 

marriage $ 59,023 -$ 894 
Combined net value of marital estate is $58,129, or $29,064.50 
each if equally distributed. 

Jane received practically nothing from the marital estate, and 
we therefore find that the trial court abused its discretion. In this 
case, we find no valid reason for distributing more of the mari- 
tal estate to one party than the other. The parties apparently 
agree that the home should be distributed to Kenneth. Since 
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both parties do not dispute the award of the specific assets, our 
only alternative is to require Kenneth to pay Jane a sufficient 
amount of money to equalize the property distribution. 
Computation of Payment Necessary 
to Equalize Distribution 


Net value of property received 


by Kenneth $59,023.00 
Amount of equal distribution - 29,064.50 


Amount owed by Kenneth to equalize $29,958.50 

In addition, the court ordered Jane to pay $137.50 to reimburse 
Kenneth for one-half the cost of preparing the parties’ 1995 
income tax return. Kenneth must pay Jane $29,958.50, less 
$137.50 if that sum has not been paid. 


Social Security Income, 

[10,11] By including Lindsey’s Social Security benefits as 
part of Kenneth’s income, the trial court in effect finds that such 
funds are Kenneth’s. However, Kenneth merely receives such 
payments as representative payee for Lindsey. A representative 
payee has a responsibility to “[uJse the payments he or she 
receives only for the use and benefit of the beneficiary in a man- 
ner and for the purposes he or she determines, under the [fed- 
eral] guidelines .. . to be in the best interests of the beneficiary.” 
(Emphasis supplied. ) 20 C.ER. § 404.2035(a) (1998). Payments 
to a representative payee are for the use and benefit of the ben- 
eficiary if used for the beneficiary’s current maintenance, which 
includes the cost of food, shelter, clothing, medical care, and 
personal comfort items. 20 C.F.R. § 404.2040(a)(1) (1998). 

Furthermore, both Kenneth and Jane are Lindsey’s adoptive 
parents. One has no greater claim on her than the other, and if 
custody were different, Jane would undoubtedly be entitled to 
receive the benefit of the Social Security payment. Thus, it is 
difficult to understand why, in the present situation, Kenneth 

should receive the benefit of the entitlement and Jane should 
not. This is particularly true in view of the fact that when Jane 
adopted Lindsey and agreed to incur the obligation to support 
her, she undoubtedly was aware of the Social Security benefits 
that were being paid in Lindsey’s behalf. To not take the Social 
Security payment into consideration would merely give Kenneth 
a windfall to defray his costs of supporting the child he adopted. 
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[12,13] Even if the benefit is treated as his income, the rules 
for setting child support are based on Neb. Rev. Stat. § 42-364.16 
(Cum. Supp. 1996), which provides in significant part: 

Child support shall be established in accordance with [the 
Nebraska Child Support Guidelines}, which guidelines are 
presumed to be in the best interests of the child, unless the 
court finds that one or both parties have produced suffi- 
cient evidence to rebut the presumption that the applica- 
tion of the guidelines will result in a fair and equitable 
child support order. 
The Supreme Court has said: “A judge may not satisfy his duty 
to act equitably toward all concerned, i.e., the parties and the 
children, by blindly following suggested guidelines.” Brandt v. 
Brandt, 227 Neb. 325, 327, 417 N.W.2d 339, 341 (1988), over- 
ruled on other grounds, Druba v. Druba, 238 Neb. 279, 470 
N.W.2d 176 (1991). 

[14] Child support under the guidelines is computed upon the 
basis of the net monthly income of the parents. A court may 
deviate from the child support guidelines whenever the applica- 
tion of the guidelines in an individual case would be unjust or 
inappropriate. Nebraska Child Support Guidelines, paragraph 
C; Phelps v. Phelps, 239 Neb. 618, 477 N.W.2d 552 (1991). See, 
also, § 42-364.16. After a de novo review of the facts and cir- 
cumstances of this case, we find strict application of the guide- 
lines will not result in a fair and equitable child support order. 

The child support as allowed by the trial court treated the 
Social Security payment merely as Kenneth’s income, which it 
is not. Without considering the Social Security payments, Jane’s 
total monthly income is $2,267 and Kenneth’s is $3,958. Jane’s 
net monthly income is $1,764 and Kenneth’s is $3,022, giving 
the parties a combined net monthly income of $4,786, of which 
36.85 percent is Jane’s and 63.15 percent is Kenneth’s. At these 
income levels, the guidelines show total support of $1,034. 
Jane’s share would be $381 and Kenneth’s would be $653. By 
adding the Social Security benefits to the combined net income, 
the total net income of the family is increased to $5,477, and the 
combined support under the guidelines increases to $1,113, with 
Jane’s net monthly income remaining $1,764 and Kenneth’s 
increasing to $3,713. Using these figures, Jane’s income would 
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be 32.2 percent of the total net monthly income and Kenneth’s 
would be 67.8 percent of the total. Using these figures, Jane’s 
share of the total support of $1,113 would be $358, or $23 less 
than she would pay if there were no Social Security benefits, 
and Kenneth’s share would be $755. Since Kenneth receives the 
$691-per-month Social Security benefits to spend on support as 
he will, his support would effectively be $64. 

The difficulty with computing support under the guidelines 
in the manner it was computed by the court is that the court’s 
computation assumes the Social Security benefits are Kenneth’s 
income, which they are not. It is simply not fair or reasonable 
to give Kenneth the benefit of the Social Security payments and 
thus shift most of the burden of supplying the unprovided sup- 
port to the low-income noncustodial parent. The guidelines can 
still be used as a reliable guide in setting support if the Social 
Security benefits are considered as family income but not 
attributed to either parent, and if they are applied to the support 
computed under the guidelines for that income, with the balance 
prorated to the parties on the basis of their real incomes. In this 
way, the total support is increased in recognition that the family 
income is greater than the net monthly earnings of the parents, 
and the parent who has the legal obligation to support Lindsey 
receives the benefit of the government program intended to pay 
for the support of the child. , 

We therefore conclude that it is reasonable to compute the 
total support obligation as though the money was paid to both 
parties, and then compute the total support obligation to be 
$1,113 as above computed. Then, the $691 benefit should be 
subtracted from that sum, and the balance of $422 should be 
prorated between the parties in proportion to each’s net monthly 
income. Jane’s 36.85 percent of that figure is $155. We there- 
fore conclude the child support obligation of $358 was an abuse 
of discretion and that the child support should be decreased to 
$155 per month. 


Health Insurance. 

On our own motion, we note that the court ordered each party, 
and not the parties jointly, to provide medical insurance for 
Lindsey. This is an obvious waste. Neb. Rev. Stat. § 42-369(2) 
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(Reissue 1993) requires the judge to direct which party shall 
provide health insurance. The record before us does not supply 
the information necessary for this court to make this determina- 
tion. Therefore, upon remand, the court shall comply with 
§ 42-369(2), consider if either party has health insurance avail- 
able, and direct one of the parents to provide health insurance in 
light of the facts developed at a hearing held for that purpose. 


CONCLUSION 
We affirm the judgment of divorce but modify the property 
settlement to require Kenneth to pay Jane $29,958.50 with 
interest within 6 months of the date of this decree. Said sum 
shall draw interest at the judgment rate from the date of the 
decree, April 9, 1997, until paid. We also modify the decree to 
provide that Jane shall pay $155 per month child support rather 
than $358 per month, and we remand the cause for a determi- 
nation of which parent should provide health insurance and 
under what conditions. 
AFFIRMED IN PART AS MODIFIED, AND IN PART 
REVERSED AND REMANDED WITH DIRECTIONS. 


IN RE ESTATE OF EDWARD J. ROLENC, ALSO KNOWN AS 
EDWARD J. ROLENC, SR., DECEASED. 

EDWARD ROLENC ET AL., PERSONAL REPRESENTATIVES OF 
THE ESTATE OF EDWARD J. ROLENC, DECEASED, APPELLEES, V. 
Mary JO GABEL AND RITA HRUSKA, APPELLANTS. 

585 N.W. 2d 526 


Filed October 27, 1998. No. A-97-544. 


1. Decedents’ Estates: Appeal and Error. Appeals of matters arising under the 
Nebraska Probate Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 1995 
& Cum. Supp. 1996), are reviewed for error on the record. 

2. Decedents’ Estates: Good Cause: Time: Appeal and Error. Neb. Rev. Stat. 
§ 30-2437 (Reissue 1995) provides that for good cause shown, an order in a formal 
testacy proceeding may be modified or vacated within the time allowed for appeal. 

3. Decedents’ Estates: Good Cause: Words and Phrases. Good cause as used within 
the provisions of Neb. Rev. Stat. § 30-2437 (Reissue 1995) means a logical reason or 
legal ground, based on fact or law, why an order should be modified or vacated. 
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4. Decedents’ Estates: Wills. In determining whether to grant a motion to set aside an 
ofder admitting a will to probate, a court should consider whether neglect is excus- 
able, whether a movant has alleged a meritorious objection to admission of a will to 
probate, and whether prejudice results from setting aside the probate order. 

5. ___:___. A movant must support a claim of meritorious objection or defense by 
good faith averment of facts, not simply legal conclusions. 


Appeal from the County Court for Butler County: Mary C. 
GILBRIDE, Judge. Affirmed. 


Richard K. Watts, of Mills, Watts & Reiter, for appellants. 
Robert J. Bierbower for appellees. 


SIEVERS and MUuES, Judges, and Howarp, District Judge, 
Retired. 


Mugs, Judge. 
INTRODUCTION 
Mary Jo Gabel and Rita Hruska appeal the judgment of the 
Butler County Court denying their motion to set aside its order 
admitting the will of Edward J. Rolenc, also known as Edward 
J. Rolenc, Sr. (the decedent), to probate. 


BACKGROUND 

. On December 16, 1996, Edward Rolenc, Jean McGarry, and 
Bridget Wilson (hereinafter referred to as the proponents) filed 
a petition for formal probate of the will of the decedent. The 
proponents alleged that the decedent had died on December 10, 
that they were the nominated personal representatives, that no 
other personal representative had been appointed, and that to 
the best of their knowledge, they believed the will dated June 
13, 1990, was validly executed. The petition further alleged that 
the will was either in the possession of the court or accompa- 
nied the petition. A copy of the will has not been included in our 
record. 

A hearing on the petition was held January 9, 1997, at 11:30 
a.m. At the hearing, the court inquired whether there were any 
objections to the admission of the will to probate. Gabel 
informed the court that she had not had an opportunity to review 
the will. She was given a copy of the will, and the court again 
inquired whether Gabel had any objections to it. Gabel asked 
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the court how long a time she had to contest the will. The court 
informed her, “Until 11:30 today.” The court further stated that 
“{plublic notice was given on December 19th in the Banner 
Press that the petition for formal probate of the will was on 
file” and that “this will was on file with the court for review 
beginning on” that date. 

Gabel informed the court that her attorney had called the pre- 
vious day and requested a copy of the will be faxed to him and 
that he had again called that morning. The court explained that 
it was not ordinary practice to fax documents long distance but 
stated that a copy of the will had been faxed to Gabel’s attorney 
at approximately 10 that morning. The court informed 
Gabel that it was going to grant the proponents’ motion for for- 
mal probate of the will and stated that if Gabel had any objec- 
tions, she would need to talk to her attorney and ask the court to 
set aside the order. The court recommended that it be done 
within the next 10 days. 

On January 15, 1997, Gabel and Hruska (hereinafter referred 
to as the contestants) filed an objection to the petition for pro- 
bate of the will, alleging that the will was not executed with the 
formalities required by Nebraska statutes, that the decedent did 
not have testamentary capacity at the time he executed the will, 
and that the will was the result of the undue influence of the 
proponents. As noted, a copy of the will has not been included 
in our record; however, according to an April 17 journal entry 
of the court, the contestants are daughters of the decedent and 
were expressly disinherited. 

A hearing on the contestants’ “objection” was held on March 
6, 1997. At the hearing, counsel for the contestants requested 
that the objection be treated as a motion to set aside the order. 
Counsel explained that the contestants had misunderstood the 
court and were under the impression that they had 10 days to 
object to the petition for formal probate. The court took the mat- 
ter under advisement and ultimately granted counsel’s request, 
and hereafter we will treat the objection as a motion to vacate. 
In the court’s order, filed March 18, the court noted: 

Neb. Rev.Stat. §30-2437 provides: “[flor good cause 
shown, an order in a formal testacy proceeding may be 
modified or vacated within the time allowed for appeal.” 


> 66 
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The Objections filed by Contestants do not provide the 
court with any information from which the court could 
conclude that good cause exists. 
The court gave the contestants until March 31 “to provide a 
statement of good cause in support of the motion” and sched- 
uled a hearing for April 10. 

On March 31, 1997, the contestants filed a “Statement of 
Good Cause.” The statement was sworn to by Gabel. In it, she 
averred that on December 24, 1996, counsel for the proponents 
mailed her a notice that the petition for formal probate had been 
filed and a hearing had been set; that Gabel did not receive said 
notice until December 27; and that Gabel was entertaining rel- 
atives until January 2, 1997. Gabel further averred that between 
the time of the decedent’s death, December 10, 1996, and the 
holiday season, she had a “significant outbreak” of “shingles,” 
which prevented her from leaving the house and operating a 
motor vehicle. Gabel stated that she had “reason to believe, 
based upon facts known to her, that the will offered for probate” 
was objectionable because it was not executed with the formal- 
ities required by Nebraska statutes, the decedent lacked testa- 
mentary capacity at the time he executed the will, and the will 
was the result of undue influence exercised upon the decedent 
by the proponents. 

A hearing was held April 10, 1997. No evidence was offered 
at the hearing, and counsel for the contestants stated that he 
“would . . . submit [the matter] based upon the statement of 
good cause that’s been filed with the Court.” In a journal entry 
filed April 17, the court denied the motion, stating: 

The court concludes that the summary allegations of 
counsel in support of the motion to vacate do not consti- 
tute a demonstration of a meritorious objection. The court 
further concludes that no issues of law exist with respect 
to the execution of the Will, and that no facts were pre- 
sented from which the court can conclude that a meritori- 
ous factual issue exists with respect to the execution of the 
Will. The motion to vacate is therefore denied. 

The contestants have timely appealed. 
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ASSIGNMENTS OF ERROR 
The contestants allege, restated, that the county court erred in 
finding that they had failed to show good cause why the order 
admitting the decedent’s will to probate should be vacated. 


STANDARD OF REVIEW 

[1] Appeals of matters arising under the Nebraska Probate 
Code, Neb. Rev. Stat. §§ 30-2201 through 30-2902 (Reissue 
1995 & Cum. Supp. 1996), are reviewed for error on the record. 
In re Guardianship of Zyla, 251 Neb. 163, 555 N.W.2d 768 
(1996); In re Conservatorship of Estate of Martin, 228 Neb. 
103, 421 N.W.2d 463 (1988). When reviewing an order for 
errors appearing on the record, the inquiry is whether the deci- 
sion conforms to the law, is supported by competent evidence, 
and is neither arbitrary, capricious, nor unreasonable. Law 
Offices of Ronald J. Palagi v. Dolan, 251 Neb. 457, 558 N.W.2d 
303 (1997). On questions of law, an appellate court has an obli- 
gation to reach its own conclusions independent of those 
reached by the lower courts. In re Guardianship of Zyla, supra. 


DISCUSSION 

The county court determined that the will was in substantial 
conformity with the provisions of § 30-2329, which sets forth 
the requirements for execution of a self-proved will. The court 
concluded that “in order for the Contestants to prevail on their 
motion, they must demonstrate, by affidavit or evidence pro- 
duced at the hearing, facts sufficient to warrant further hearing 
on their claims of undue influence and lack of capacity.” 
Because the contestants offered no such evidence, the court 
found that the contestants had failed to show good cause why its 
order admitting the decedent’s will to probate should be set 
aside. 

[2] Section 30-2437 provides that for good cause shown, an 
order in a formal testacy proceeding may be modified or 
vacated within the time allowed for appeal. In DeVries v. Rix, 
203 Neb. 392, 279 N.W.2d 89 (1979), the Nebraska Supreme 
Court discussed the meaning of “good cause” in the context of 
§ 30-2437. The court, analogizing the good cause requirement 
of § 30-2437 with the good cause requirement necessary to 
vacate a default judgment, stated: 


838 7 NEBRASKA APPELLATE REPORTS 


[T]he situation that existed here was no different than 
where default judgment is entered and a timely application 
. to vacate is filed together with a tendered defense — 
lack of testamentary capacity and undue influence — 
which, if true, would require the vacation of the decree 
admitting the will to probate. As stated in Steinberg v. 
Stahlnecker, 200 Neb. 466, 263 N. W. 2d 861 (1978)... 
“Our law is well settled. Where a judgment has been 
entered by default and a prompt application has been made 
at the same term to set it aside, with the tender of an 
answer or other proof disclosing a meritorious defense, the 
court should on reasonable grounds sustain the motion and 
permit the cause to be heard on the merits.” 
DeVries v. Rix, 203 Neb. at 401-02, 279 N.W.2d at 94-95. 

“*A meritorious or substantial defense or cause means one 
which is worthy of judicial inquiry because it raises a question 
of law deserving some investigation and discussion or a real 
controversy as to the essential facts.’” Steinberg v. StahInecker, 
200 Neb. 466, 468, 263 N.W.2d 861, 862-63 (1978). 

[3] “[GJood cause as used within the provisions of section 
30-2437 . . . means a logical reason or legal ground, based on 
fact or law, why an order should be modified or vacated.” 
DeVries v. Rix, 203 Neb. at 403-04, 279 N.W.2d at 95. 

[4] In In re Estate of Christensen, 221 Neb. 872, 381 N.W.2d 
163 (1986), the Nebraska Supreme Court further expounded 
upon the meaning of good cause and adopted three criteria to be 
considered in determining whether to grant a motion to set aside 
an order admitting a will to probate: A court should consider 
whether neglect is excusable, whether a movant has alleged a 
meritorious objection to admission of a will to probate, and 
whether prejudice results from setting aside the probate order. 

Quoting Craig v. Rider, 651 P.2d 397 (Colo. 1982), the 
Nebraska Supreme Court observed: 

“[A] rule of liberality is to be applied in evaluating 
promptly filed motions to set aside default judgments, and 
particularly orders of probate. We conclude that the bur- 
den of inquiry and promptness of decision that the trial 
court considered necessary do not comport with the excus- 
able neglect standard, especially when considered in the 
light of the rule of liberality appropriate here. . . .” 
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In re Estate of Christensen, 221 Neb. at 876, 381 N.W.2d at 
165. 

It seems apparent that the county court’s denial of the motion 
here was based on the contestants’ failure to sufficiently demon- 
strate a meritorious objection. Timeliness of the motion was 
certainly not an issue, and no suggestion is made by the court 
that failure to file an objection earlier was inexcusable or prej- 
udiced the proponents, the other two prongs of the criteria of In 
re Estate of Christensen. Without detailing the evidence, suffice 
it to say that we believe that the failure to file the objection on 
or before January 9, 1997, was excusable and that granting the 
motion would not unduly prejudice the proponents. Obviously, 
any interruption in the probate process would not be viewed as 
beneficial by the proponents, but the law clearly allows will 
contests and that alone cannot be viewed as prejudicial under Jn 
re Estate of Christensen. 

Turning now to the meritorious objection prong, we note that 
the county court’s decision was premised in large part upon the 
failure to adduce evidence. As stated, it was the county court’s 
view that to prevail on the motion to vacate, the contestants 
must demonstrate “by affidavit or evidence produced at hear- 
ing” facts to warrant further hearing on their claims. We believe 
the trial court placed too heavy a burden on the contestants. We 
do not read Nebraska law to require the offer of evidence as a 
precondition to the grant of such a motion. DeVries v. Rix, 203 
Neb. 392, 401, 279 N.W.2d 89, 94 (1979), speaks of a “timely 
application . . . with a tendered defense” (emphasis supplied), 
and Jn re Estate of Christensen talks of “allegations” of a mer- 
itorious objection. 

While the offer of evidence in some form may be the pre- 
ferred method to persuade a court to vacate its order under 
§ 30-2437, it is not an absolute necessity. A successful motion 
to vacate grants the moving party an opportunity to prove the 
merits of his or her allegations. See DeVries v. Rix, supra. It 
would be nonsensical to require the movant to fully prove those 
allegations as a condition to a grant of such motion. 

The contestants argue that evidence was offered through the 
statement of good cause. They are incorrect. The April 10, 
1997, hearing was conducted telephonically, with the judge and 
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the contestants’ attorney participating via telephone conference. 
This procedure apparently occurred without objection by any of 
the parties. The statement of good cause was not marked as an 
exhibit and offered into evidence, although the contestants’ 
attorney did state the motion was being submitted “based upon” 
the statement. Therefore, the statement cannot be considered as 
evidence on this appeal. See State v. Williams, 253 Neb. 111, 
568 N.W.2d 246 (1997). Nevertheless, we see nothing to pre- 
clude consideration of the statement, as well as the original 
objection, as the contestants’ “tender” of their objections or as 
their “allegation” of a defense to probate. 

The proponents strongly urge that the decision of the trial 
court was correct because the motion and the statement of good 
cause were not factually specific but merely conclusory as to 
the alleged undue influence and lack of testamentary capacity. 
The proponents rely on the Colorado case Craig v. Rider, 651 
P.2d 397 (Colo. 1982), quoted extensively by the Nebraska 
Supreme Court in In re Estate of Christensen. The Colorado 
Supreme Court in Craig stated: 

A movant must support a claim of meritorious defense by 
averments of fact, not simply legal conclusions. [Citations 
omitted.] The factual allegations must be set forth with 
sufficient fullness and particularity to show that a defense 
is “substantial, not technical; meritorious, not frivolous; 
and that [it] may change the result upon trial... .” 

651 P.2d at 403. 

The proponents further contend that Gabel’s statement lacks 
the “fullness and particularity” to show that the defenses 
asserted are substantial and not frivolous. Brief for appellees at 
11. They point to the case Steinberg v. Stahinecker, 200 Neb. 
466, 263 N.W.2d 861 (1978), where the denial of a motion to 
set aside a default judgment was affirmed. The Nebraska 
Supreme Court held that the statement of the defendant’s attor- 
ney to the effect that the defendant had a “ ‘good and sufficient 
defense to the claim,’” id. at 468, 263 N.W.2d at 862, was not 
sufficient, alone, to merit setting aside the default. 

It is true that the motion and Gabel’s statement fail to state 
the factual basis for the conclusions that “based upon facts 
known to her,” the will was executed without testamentary 
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capacity and was the result of undue influence by the propo- 
nents. We are mindful that the court in In re Estate of 
Christensen, 221 Neb. 872, 381 N.W.2d 163 (1986), did not 
expressly rely on the above language from Craig in resolving 
that appeal, but our Supreme Court was not addressing the mer- 
its of the objection as we are in the present case. And the alle- 
gations in the instant matter are more particular than those in 
Steinberg, but the lack of any factual allegation to support the 
absence of testamentary capacity and the presence of undue 
influence is similar to the attorney’s conclusory statements in 
Steinberg, which were deemed insufficient to merit the setting 
aside of a default. 

The contestants argue that it is unreasonable to expect that 
the full facts surrounding the decedent’s execution of his will 
could be garnered and tendered so quickly after decedent’s 
death. We do not totally disagree. But we recall that there was 
some opportunity between the filing of the motion to vacate on 
January 15, 1997, and the final hearing on April 10 to buttress 
the conclusions with factual support. As stated, good faith alle- 
gations are sufficient. And in other contexts, full-blown discov- 
ery is seldom completed before necessary allegations must be 
presented. In any event, the contestants sought no additional 
time to supplement the time given them by the trial court in its 
March 18 order. In this order, the trial court forewarned that the 
allegations of the contestants’ initial pleading were not suffi- 
cient to make their showing of good cause. The subsequently 
filed statement of good cause and the hearing of April 10 failed 
to illuminate further the merit of the asserted defenses. 

We note that the quoted language from Craig has a certain 
familiarity—it is reminiscent of the rules of this state associated 
with formal pleadings. See McCurry v. School Dist. of Valley, 
242 Neb. 504, 496 N.W.2d 433 (1993) (proper pleading requires 
petition to state in logical and legal form facts which constitute 
cause of action, define issues to which defendant must respond 
at trial, and inform court of real matter in dispute). It is the facts 
well pleaded, not the theory of recovery or legal conclusions, 
which state a cause of action. Id. 

, [5] But we need not graft formal pleading rules or the lan- 
guage of Craig onto the meritorious objection branch of good 
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cause under § 30-2437 to resolve this appeal. It is sufficient for 
our purpose simply to say that a movant must support a claim 
of meritorious objection or defense by good faith averment of 
facts, not simply legal conclusions. That is a reasonable burden, 
given that the task of the trial court is to evaluate whether the 
objection has sufficient merit to justify reopening an issue 
already resolved—the will’s admission to probate—thus sub- 
jecting the estate to potentially protracted estate litigation. 

A judicial abuse of discretion exists when reasons or rulings 
of a trial judge are clearly untenable, unfairly depriving a liti- 
gant of a substantial right and denying just results in matters 
submitted for disposition. State v. Krutilek, 254 Neb. 11, 573 
N.W.2d 771 (1998). Denying the contestants’ motion to vacate 
based on bare, conclusory statements cannot be viewed as 
untenable and as unfairly depriving them of a substantial right 
and denying a just result. The trial court did not abuse its dis- 
cretion by refusing to vacate its order when it was provided nei- 
ther with particulars surrounding the decedent’s alleged lack of 
testamentary capacity nor with the circumstances upon which 
the claim of undue influence was predicated. Accordingly, we 
affirm the order of the county court denying the contestants’ 
motion to set aside the order admitting the will to probate. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
v. Scott A. HARROLD, APPELLANT. 
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1. Rules of Evidence. In all proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, not judicial 
discretion, except in those circumstances under the Nebraska Evidence Rules when 
judicial discretion is a factor involved in the admissibility of evidence. 

2. Criminal Law: Appeal and Error. In a criminal appeal from county court, appel- 
late courts generally review for error on the record. 

3. Obscenity: Proof. To regulate or prohibit publications, the State must prove all three 
parts of the test in Miller v. California, 413 U.S. 15, 93 S, Ct. 2607, 37 L. Ed. 2d 419 
(1973). 
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Constitutional Law: Obscenity. Obscene materials are not within the ambit of 
speech or press protected by the First Amendment to the federal Constitution or Neb. 
Const. art. 1, § 5. 

Obscenity. In determining whether a work appeals to the prurient interest under the 
first prong of the test in Miller v. California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 
2d 419 (1973), it must be judged as a whole, and not on the basis of isolated portions. 
____.. The context in which sexual material is presented must be considered. 
Constitutional Law: Obscenity. If 2 work’s predominant appeal, considered in the 
context of the work’s entirety, is to sexual interest that is not deviant, the work may 
be considered indecent rather than obscene and, thus, entitled to constitutional 
protection. 

Obscenity: Evidence: Expert Witnesses. A person charged civilly or criminally 
with violating the Nebraska obscenity statutes is entitled to present evidence in his or 
her defense and in support of his or her theory of defense, including, but not limited 
to, expert witnesses, proof of financial interest or lack thereof in the allegedly 
obscene work, and evidence to support a claim that the challenged work has serious 
literary, artistic, or scientific merit. 

Criminal Law: Obscenity: Proof: Intent. When charged as a criminal offense, each 
element of an obscenity-related crime, including the intentional nature of the crime 
charged, must be proved by the State beyond a reasonable doubt, just like other crim- 
inal charges. 

Evidence: Words and Phrases. Relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be without the evidence. 
Judges: Evidence: Appeal and Error. The exercise of judicial discretion is implicit 
in determinations of relevancy, and a trial court’s decision regarding relevancy will 
not be reversed absent an abuse of discretion. 

Judges: Words and Phrases. A judicial abuse of discretion exists when a judge, 
within the effective limits of authorized judicial power, elects to act or refrain from 
action, but the selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters submitted for dis- 
position through a judicial system. 

Evidence: Words and Phrases. Materiality and probative value are the two compo- 
nents to relevancy. 

Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, an erroneous evidentiary ruling results in prejudice to a defendant 
unless the State demonstrates that the error was harmless beyond a reasonable doubt. 
Criminal Law: Obscenity: Proof: Words and Phrases. The word “obscene” is a 
legal term of art, and the prosecution must prove scienter to satisfy the elements of 
the crime of distributing obscene material. 

Criminal Law: Obscenity: Proof. In a prosecution for obscenity, and with regard to 
scienter, the prosecution need prove only that the defendant knew the contents of the 
material and their character and nature. 

Trial: Evidence: Appeal and Error. An appellate court must examine the suffi- 
ciency of the evidence presented against a defendant before it can order a new tial 
or dismiss the action. 
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18. Convictions: Evidence: Appeal and Error. Where the issue of sufficiency of evi- 
dence is raised on appeal, if it appears the evidence is sufficient to support the con- 
viction, the cause may be remanded to a lower court for further proceedings; if the 
evidence is not sufficient, the cause must be dismissed. 

19. Obscenity: Juries. A jury is not empowered with unfettered discretion to determine 
whether a questioned work is, in fact and at law, obscene. 

20. Constitutional Law: Obscenity: Judgments: Appeal and Error. An appellate 
court ordinarily must reach an independent decision regarding the alleged obscenity 
of a work, because substantive constitutional limitations govern. 

21. Constitutional Law: Judgments: Appeal and Error. The Nebraska appellate 
courts determine questions of constitutional dimension independent of conclusions 
reached by trial courts. 

22. Obscenity. An object, book, magazine, or film can be judged obscene only after con- 
sideration of the allegedly objectionable aspects in the context of the entire work. 

23. Criminal Law: Obscenity. The “taken as a whole” doctrine is a defendant’s doctrine 
designed to protect against obscenity prosecutions based upon segments lifted out of 
the context of the entire work, which segments distort the thematic context of the 
work at issue. 

24. Criminal Law: Obscenity: Intent. When considering the intent of a defendant 
charged with a crime of obscenity, if that intent is to convey a literary, artistic, polit- 
ical, or scientific idea, or to advocate a position, then the intent is serious. 


Appeal from the District Court for Lancaster County, PAUL 
D. MERRITT, JR., Judge, on appeal thereto from the County 
Court for Lancaster County, JOHN V. HENDRY, Judge. Judgment 
of District Court reversed and dismissed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant. 


Don Stenberg, Attorney General, and Marilyn B. Hutchinson 
for appellee. 


MILLER-LERMAN, Chief Judge, and SIEVERS and MUES, Judges. 


SIEVERS, Judge. 

A jury in the Lancaster County Court convicted Scott A. 
Harrold of producing or distributing obscene material, a Class I 
misdemeanor, in violation of Neb. Rev. Stat. § 28-813(1) 
(Reissue 1995). Harrold’s sentence was a fine of $1,000. On 
appeal, the district court for Lancaster County affirmed 
Harrold’s conviction and sentence. On further appeal, we 
address evidentiary rulings by the trial court and also the core 
question of whether Harrold’s self-produced videotape was 
obscene. 
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FACTS 

In late 1994, Harrold applied to TV Transmission, Inc., doing 
business as CableVision, for permission to broadcast “Cosmic 
Comedy,” a television series he produced, on CableVision’s pub- 
lic access channel. CableVision transmits cable television pro- 
gramming to its subscribers in and around Lincoln, Nebraska. 

A copy of one of Harrold’s written applications for permis- 
sion to broadcast on CableVision was received in evidence at 
trial. In it, Harrold described “Cosmic Comedy” as an ongoing 
comedy series, with each episode 30 minutes in length, and he 
stated that he anticipated providing CableVision with four new 
episodes of the series each month. It is undisputed on the record 
that episodes of the series were generally 30 minutes in length. 
Harrold specifically noted in his application that the series 
depicted or described sexual or excretory activities or organs 
and that it also contained reviews of adult movies. Harrold 
requested that the series be broadcast at midnight. 

CableVision granted Harrold’s application, and in late 1994 
or early 1995, he began providing CableVision with videotaped 
episodes of his series for broadcast on CableVision’s public 
access channel. After Harrold completed production of each 
new episode, he delivered the videotaped episode to 
CableVision for broadcast. Harrold testified that he did not see 
CableVision’s broadcasts of his series, because he did not sub- 
scribe to CableVision’s service. Episodes of “Cosmic Comedy” 
were aired by CableVision on a regular basis until early 1997. 

At trial, Harrold testified that he produced, directed, and often 
acted in the “Cosmic Comedy” episodes which he gave to 
CableVision for broadcast. Harrold explained that he designed 
the series to be an “experimental showcase,” with a theme 
spoofing cheap science fiction films from the 1950’s. Harrold 
stated that he had taken a course in “‘clowndom” at a local com- 
munity college and that he had developed a cadre of a dozen or 
more clown characters who intermittently appeared on “Cosmic 
Comedy.” These characters included clowns named “Cozblah” 
and “Crotchy,” who appear in the episode at issue, and “Crappy,” 
an older clown whom Harrold described as Crotchy’s father. 

On or about September 14, 1995, Harrold hand delivered a 
videotaped episode of the series to CableVision. This episode 
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was recorded on *4-inch pneumatic videotape, a size and grade 
which is generally used only in professional broadcasting. The 
cover bore handwritten notations by Harrold that the videotape 
contained 20 minutes of material for broadcast during the 
“Cosmic Comedy” broadcast time period. A CableVision 
employee accepted the videotape from Harrold and gave it to 
David Grooman, CableVision’s public access coordinator. 
Grooman watched this videotape, which at trial was labeled as 
exhibit 1. After viewing Harrold’s videotape, Grooman made a 
copy of it on '4-inch videotape, which is the size of videotape 
used in most nonprofessional video cassette machines, and 
Grooman gave the copy to the Lincoln Police Department. This 
videotape was labeled at trial as exhibit 2. Harrold’s original 
videotape, exhibit 1, was soon thereafter broadcast in its 
entirety by CableVision on its public access channel at least 
once, on or about September 24, 1995. 

Exhibit 1, which was never seen by the jury, is 20 minutes in 
length. Exhibit 2, which was viewed by the jury, is only 16 min- 
utes in length. It is undisputed that neither the credits nor pro- 
gram title were included in exhibit 2. There was little other tes- 
timony regarding any differences between exhibit 1 and exhibit 
2. Exhibit 2 was the only videotape viewed by the jury, because 
the State and Harrold’s counsel agreed that the jury would view 
exhibit 2 in making its determination. There is no evidence, or 
assertion by either party, that there are any differences between 
exhibit 1 and exhibit 2 which are of any consequence to our 
decision. 

We have viewed all of exhibit 2, the first 14'2 minutes of 
which shows a head-and-shoulders shot of Harrold in clown 
makeup, sunglasses, a false nose, and a close-fitting hat. 
Harrold appears to mouth words or sounds, and he grimaces and 
moves his head about in a writhing manner. The soundtrack 
accompanying these images contains mainly unintelligible dis- 
tortions of Harrold’s voice, and the content and meaning of his 
speech, if any, is incapable of determination. 

Grooman found, as did we, that approximately the last 1'/ 
minutes of Harrold’s videotape is Harrold masturbating, while 
attired only in a clown face. In this part of the videotape, 
Harrold is shown alone, in a reclining position. He appears to be 
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nude, except for a pair of shiny sunglasses which cover his eyes, 
and his face is painted as a clown with a dark beard and white 
lips. The camera capturing these images was apparently posi- 
tioned between Harrold’s legs, so that the principal image 
framed by the camera is Harrold’s hands stroking his erect 
penis, although his chest and face are visible. After 1’ minutes, 
Harrold simply stops masturbating, and it appears from exhibit 
2 that he does not ejaculate. Very little sound accompanies the 
images of Harrold masturbating. Toward the end of this scene, 
Harrold makes several largely unintelligible comments, except 
that one can hear the phrases “left wing” and “for the ladies.” 

A police officer went to Harrold’s home in late September 
1995 and gave him a citation for distributing obscene material. 
In his conversation with the police officer, Harrold admitted that 
he was the person masturbating in the videotape provided by 
CableVision to the police. An amended charge of distributing 
obscene material under § 28-8 13(1)(a) and (b) was filed against 
Harrold in November 1996. 

The amended charge against Harrold was tried to a county 
court jury on January 21 through 24, 1997. Before trial com- 
menced, the trial court sustained several motions in limine by 
the State. Harrold was thereby prevented from introducing into 
evidence regulations of the Federal Communications Commis- 
sion (FCC); CableVision’s rules governing use of its public 
access channels, which rules include a protocol regarding dis- 
tribution of indecent material; and the opinions of CableVision 
and its employees as to whether Harrold’s videotape contained 
obscenity. The State also successfully moved in limine to pre- 
vent any evidence regarding whether CableVision was charged 
criminally for broadcasting Harrold’s videotape. The State’s 
basis for these motions, and upon which the trial court sustained 
them, was that such evidence was not relevant. Harrold twice 
made offers of proof regarding the excluded evidence, claiming 
that the evidence was relevant and went to his defense theory 
that the videotape was not obscene and that he did not know- 
ingly produce or distribute obscene material. 

Harrold testified that the content of the “Cosmic Comedy” 
series changed over time, based upon development of various 
characters and upon input from program viewers. Harrold also 
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stated that the series often included material which Harrold 
intended as political satire. Further, beginning in February 
1995, some of the episodes included reviews of commercially 
produced X-rated movies obtained from various rental sources 
in Lincoln. The reviews were given by the clown character 
Crotchy, and they included segments excerpted from the 
reviewed films. The clips taken from the reviewed films always 
included images of fully nude women engaged in sexual acts 
and, over time, also included naked men. There was no evidence 
that any of these previous broadcasts had provoked criminal 
charges against Harrold. 

Harrold testified that he rebroadcast the X-rated movie clips 
pursuant to a “fair usage” exception to copyright laws. Harrold 
stated that he voluntarily imposed a rating of “NC-17” (not for 
children under the age of 17) on “Cosmic Comedy” and that he 
made this rating designation known by visible or audible means 
on most episodes. Harrold testified that when selecting movies 
for review on “Cosmic Comedy,” he specifically refused to use 
films which depicted sexual acts involving children, bestiality, 
torture, incest, or nonconsensual sexual relations. 

Shortly before the broadcast of exhibit -1, the videotape 
which led to the charges against him, Harrold gave CableVision 
a different episode which contained a film excerpt depicting a 
woman stripping off her clothes and masturbating. Harrold was 
not prosecuted for the production or distribution of that episode. 
Harrold testified that he received favorable comments from 
male viewers about that episode, but at least one female viewer 
complained that Harrold’s videotapes focused too much on 
female nudity and that they should include more male nudity. 
Harrold stated that he thereafter produced exhibit 1, a portion of 
which included himself nude and masturbating, “in response to 
audience input and . . . to entertain, make people laugh.” 
Harrold testified that the clown character portrayed in the mas- 
turbation scene was Crotchy, who reviewed X-rated films in 
previous “Cosmic Comedy” episodes. Harrold did not deny at 
trial that he “produced [the videotape with the masturbation 
scene], directed, and the whole thing.” 

As noted above, exhibit 2 included a lengthy section before 
the masturbation scene which featured a clown’s face and a 
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nearly incomprehensible soundtrack. Harrold testified that this 
character was Cozblah, who “lost his face in a capsule” and 
possessed a “beacon voice,” which Harrold intentionally dis- 
torted so that Cozblah’s speech was “screechy” and not readily 
understandable. Harrold stated on cross-examination that a 
viewer not familiar with “Cosmic Comedy” would not be able 
to identify this character as Cozblah or identify his where- 
abouts or activities based solely upon the images in exhibit 2. 
The change in scenes from Cozblah to the masturbating Crotchy 
is abrupt, without transition, and devoid of any indication of the 
impending shift in subject matter. The scene involving Crotchy 
likewise ends abruptly. 

The county court jury convicted Harrold of producing or dis- 
tributing obscene material, and he was fined $1,000. Harrold 
appealed the conviction to the Lancaster County District Court, 
which affirmed the conviction and the sentence. In its ruling, 
the district court stated that “[t]Jhe [district] court does not 
believe it is required to make a decision independent of the jury 
determining whether the defendant’s videotape is obscene or 
not obscene.” Harrold thereafter timely filed his appeal with this 
court. 


ASSIGNMENTS OF ERROR 

Harrold claims on appeal that his conviction and sentence 
should be reversed, and he has designated 44 assignments of 
error. We have reduced these to seven as follows: (1) The trial 
court wrongly restricted voir dire of the jury panel and erro- 
neously overruled Harrold’s motion to quash the panel; (2) the 
trial court erred in refusing to allow him to introduce evidence 
of FCC and CableVision rules and regulations; (3) the trial 
court erred in refusing to allow evidence of the actions and 
opinions of CableVision employees regarding the alleged 
obscenity of Harrold’s videotape and in refusing to allow evi- 
dence regarding whether CableVision was criminally charged 
for broadcasting Harrold’s videotape; (4) the trial court, and the 
district court sitting as an appellate court, erred in failing to 
independently determine as a matter of law whether the work 
was obscene; (5) the trial court erred in refusing two jury 
instructions proposed by Harrold; (6) Harrold’s conviction was 
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not supported by sufficient evidence; and (7) Harrold received 
an excessive sentence. We deal only with those assignments of 
error necessary to resolve this appeal. 


STANDARD OF REVIEW 

{1] In all proceedings where the Nebraska Evidence Rules 
apply, admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those circum- 
stances under the Nebraska Evidence Rules when judicial dis- 
cretion is a factor involved in the admissibility of evidence. 
State v. Buechler, 253 Neb. 727, 572 N.W.2d 65 (1998). 

[2] In a criminal appeal from county court, appellate courts 
generally review for error on the record. See State v. Rubek, 7 
Neb. App. 68, 578 N.W.2d 502 (1998). 


ANALYSIS 
Obscenity and Law. 

Section 28-813(1) makes it a crime to knowingly prepare, 
produce, or distribute obscene material. This statute was pro- 
mulgated after the U.S. Supreme Court issued its landmark rul- 
ing in Miller v. California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. 
Ed. 2d 419 (1973). Miller reinforced the States’ power to regu- 
late “ ‘the intractable obscenity problem.’ ” 413 U.S. at 16, quot- 
ing Interstate Circuit v. Dallas, 390 U.S. 676, 88 S. Ct. 1298, 20 
L. Ed. 2d 225 (1968) (Harlan, J., concurring and dissenting). 

The Miller majority provided the following basic guidelines 
(the Miller test) for the trier of fact to apply in determining if a 
given work is obscene: 

(a) whether “the average person, applying contemporary 
community standards” would find that the work, taken as 
a whole, appeals to the prurient interest . . .; (b) whether 
the work depicts or describes, in a patently offensive way, 
sexual conduct specifically defined by the applicable state 
law; and (c) whether the work, taken as a whole, lacks 
serious literary, artistic, political, or scientific value. 
Miller, 413 U.S. at 24. 

[3] To regulate or prohibit publications, the State must prove - 
all three parts of the Miller test. U.S. v. Various Articles of 
Obscene Merchandise, 709 F.2d 132 (2d Cir. 1983). Nebraska’s 
present obscenity statutes are modeled largely after the Miller 
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test. See, e.g., Neb. Rev. Stat. § 28-807(10) and (15) (Reissue 
1995). 

[4] Obscene materials are not within the ambit of speech or 
press protected by the First Amendment to the federal 
Constitution or Neb. Const. art. 1, § 5. See, Miller, supra; Roth 
v. United States, 354 U.S. 476, 77 S. Ct. 1304, 1 L. Ed. 2d 1498 
(1957); State v. American Theater Corp., 194 Neb. 84, 230 
N.W.2d 209 (1975). Materials which are considered indecent, 
as opposed to obscene, are entitled to constitutional protection. 
Manual Enterprises v. Day, 370 U.S. 478, 82S. Ct. 1432, 8 L. 
Ed. 2d 639 (1962); U.S. v. M-K Enterprises, Inc., 719 F. Supp. 
871 (D. Neb. 1989). The U.S. Supreme Court has characterized 
the distinction between indecent material entitled to constitu- 
tional protection and unprotected obscenity as a “dim and 
uncertain line.” Jacobellis v. Ohio, 378 U.S. 184, 187, 84S. Ct. 
1676, 12 L. Ed. 2d 793 (1964). Appeal to the prurient interest is 
a key component in determining if a work is obscene and there- 
fore not constitutionally protected. Miller, supra. Material does 
not evoke a prurient interest unless it has a capacity to provoke 
“sexual responses over and beyond those that would be charac- 
terized as normal.” Brockett v. Spokane Arcades, Inc., 472 U.S. 
491, 498, 105 S. Ct. 2794, 86 L. Ed. 2d 394 (1985). 

Nudity is not necessarily obscene. Jenkins v. Georgia, 418 
US. 153, 94 S. Ct. 2750, 41 L. Ed. 2d 642 (1974). Likewise, 
portrayals of sexual activity may not be per se obscene, see 
Jacobellis, supra; Kois v. Wisconsin, 408 U.S. 229, 92 S. Ct. 
2245, 33 L. Ed. 2d 312 (1972); M-K Enterprises, Inc., supra, 
even if they are characterized by some as “dismally unpleasant, 
uncouth, and tawdry,” Manual Enterprises, 370 U.S. at 490. 

It is in this context that we use Judge Urbom’s opinion in 
M-K Enterprises, Inc., supra, as a prime example of the princi- 
ple that what most people would find offensive is not necessar- 
ily obscene from a constitutional viewpoint. In M-K 
Enterprises, Inc., five counts of obscenity-related crimes were 
charged against individual and corporate defendants selling sex- 
ually explicit material in southeast Nebraska. The case was tried 
to the court, which found that three of the four works at issue 
were obscene. The fourth work, a commercially produced 
videotape entitled “The Event,” contained images of heterosex- 
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ual sexual activity, including vaginal intercourse and fellatio 
between two men and a woman; homosexual anal intercourse 
and fellatio between two men; and cunnilingus between two 
women. The trial court applied its understanding of contempo- 
rary community standards of an average person in southeast 
Nebraska and found that “{ijt is unbridled sex, the eager, 
unabashed, no-holds-barred doing of raw sex—oral, manual, 
vaginal, anal, heterosexual and homosexual—in multiple posi- 
tions and in wearisome repetition.” 719 F. Supp. at 878. Despite 
the graphic nature of the videotape’s representations, the trial 
court nonetheless found the videotape not obscene, holding that 
[the videotape] is a crude expression of a primitive pas- 
sion, exaggerated by patently offensive full-screen close- 
ups of the sex parts in action. That is what it is, nothing 
more and nothing less. 

There is no force, no deliberate pain, no inanimate 
insertions, no bondage, no involvement of children or ani- 
mals and no deception. 

Id. The court found that despite the videotape’s graphic nature, 
it did not appeal to the “darker side of sex,” and that, therefore, 
the videotape was not illegally obscene. Jd. Accord, Manual 
Enterprises, supra; City of St. George v. Turner, 860 P.2d 929 
(Utah 1993); People v. Correa, 191 Ill. App. 3d 823, 548 N.E.2d 
351 (1989). 

[5,6] In determining whether a work appeals to the prurient 
interest under the first prong of the Miller test, it must be judged — 
as a whole, and not on the basis of isolated portions. Miller v. 
California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419 
(1973); Roth v. United States, 354 U.S. 476, 77 S. Ct. 1304, 1 L. 
Ed. 2d 1498 (1957). The context in which the sexual material is 
presented must also be considered. See Kois, supra. A leading 
scholar in this field has suggested that the whole work concept 
may well be identical to the dominant theme concept in Roth, 
supra. See Frederick F. Schauer, The Law of Obscenity (1976). 

[7] If a work’s predominant appeal, considered in the context 
of the work’s entirety, is to sexual interest that is not deviant, 
the work may be considered indecent rather than obscene and, 
thus, entitled to constitutional protection. Brockett, supra; 
Jenkins, supra; Jacobellis v. Ohio, 378 U.S. 184, 84S. Ct. 1676, 
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12 L. Ed. 2d 793 (1964); U.S. v. M-K Enterprises, Inc., 719 F. 
Supp. 871 (D. Neb. 1989). We note, however, that indecent 
material may be subject to legitimate regulation as to the time, 
place, and manner of its publication. See, Sable Communications 
of Cal., Inc. v. FCC, 492 U.S. 115, 109 S. Ct. 2829, 106 L. Ed. 
2d 93 (1989); FCC v. Pacifica Foundation, 438 U.S. 726, 98 S. 
Ct. 3026, 57 L. Ed. 2d 1073 (1978). 

[8,9] A person charged civilly or criminally with violating 
the Nebraska obscenity statutes is entitled to present evidence 
in his or her defense and in support of his or her theory of 
defense, including, but not limited to, expert witnesses; proof of 
financial interest, or lack thereof, in the allegedly obscene 
work; and evidence to support a claim that the challenged work 
has serious literary, artistic, or scientific merit. Neb. Rev. Stat. 
§§ 28-814 and 28-815 (Reissue 1995); Main Street Movies v. 
Wellman, 251 Neb. 367, 557 N.W.2d 641 (1997). When charged 
as a criminal offense, each element of an obscenity-related 
crime, including the intentional nature of the crime charged, 
must be proved by the State beyond a reasonable doubt, just like 
other criminal charges. See, e.g., Pope v. Illinois, 481 U.S. 497, 
107 S. Ct. 1918, 95 L. Ed. 2d 439 (1987). 


Exclusion of CableVision Rules from Evidence. 

Harrold has assigned error to several evidentiary rulings by 
the trial court. We touch on these matters only briefly, because 
we are convinced that ultimately our duty in this case is to say 
whether 16 minutes of videotape, with approximately 90 sec- 
onds of Harrold masturbating, is obscene. 

Harrold wanted to offer evidence (1) that there were Cable- 
Vision rules in a handbook allowing the broadcast of indecent 
material between midnight and 1 a.m., (2) that obscene material 
could not be broadcast on the public access channel, (3) that 
questionable material was reviewed by the CableVision advi- 
sory board, and (4) that CableVision was not prosecuted for 
showing Harrold’s videotape to the public. The trial court sus- 
tained the State’s motions in limine on these matters. Thus, 
Harrold was foreclosed from the obvious defense (1) that his 
videotape could not have been obscene because it was broadcast 
by CableVision, and by its rules, CableVision did not broadcast 
obscene material; (2) that his videotape could not have been 
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obscene because it was not reviewed by the advisory board, 
whose job it was to review questionable programs; (3) that 
CableVision obviously “distributed” the videotape by broad- 
casting it but that neither CableVision nor its employees were 
prosecuted; and (4) that Harrold’s submission was in accord- 
ance with the rules on indecent material and that thus he did not 
have the requisite criminal intent to distribute obscene material. 
Procedurally, Harrold preserved his right of appellate review on 
these evidentiary matters. 

[10-12] Relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of consequence 
to the determination of the action more probable or less proba- 
ble than it would be without the evidence. State v. McBride, 250 
Neb. 636, 550 N.W.2d 659 (1996), relying on Neb. Rev. Stat. 
§ 27-401 (Reissue 1995). All relevant evidence normally is 
admissible, and conversely, evidence which is not relevant is 
not admissible. McBride, supra. The exercise of judicial discre- 
tion is implicit in determinations of relevancy, and a trial court’s 
decision regarding relevancy will not be reversed absent an 
abuse of discretion. Jd. A judicial abuse of discretion exists 
when a judge, within the effective limits of authorized judicial 
power, elects to act or refrain from action, but the selected 
option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in mat- 
ters submitted for disposition through a judicial system. State v. 
Vogel, 247 Neb. 209, 526 N.W.2d 80 (1995). 

[13,14] Materiality and probative value are the two compo- 
nents to relevancy. State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 
(1994). Materiality pertains to the relation between the proposi- 
tion for which the evidence is offered and the issues in the case. 
Id. If the evidence is offered to help prove a proposition which 
is not a matter in issue, the evidence is immaterial. Jd. What is 
“*in issue’” within the litigated controversy is determined by 
the pleadings in the case, read in light of the mles of pleading 
and controlled by applicable substantive law. Id. at 844, 524 
N.W.2d at 48. Probative value, the second prong of relevance, is 
a relative concept. State v. Merrill, 252 Neb. 736, 566 N.W.2d 
742 (1997). It involves a measurement of the degree to which 
the evidence persuades the trier of fact that the particular fact 
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exists, and a measurement of the distance of the particular fact 
from the ultimate issues of the case. Jd. In a jury trial of a crim- 
inal case, an erroneous evidentiary ruling results in prejudice to 
a defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. State v. Buechler, 253 
Neb. 727, 572 N.W.2d 65 (1998). 

The State’s burden was to prove beyond a reasonable doubt 
that Harrold knowingly produced or distributed obscene mate- 
rial, thus putting his intent at issue. Harrold attempted to show 
that he did not knowingly violate § 28-813(1), because he com- 
plied with the CableVision rules handbook. Further, Harrold 
attempted to show that because the videotape was aired, it was 
only indecent and not obscene. The material excluded by the 
successful motions in limine would have been components of 
this intent-based defense. 

[15,16] In Hamling v. United States, 418 U.S. 87, 94S. Ct. 
2887, 41 L. Ed. 2d 590 (1974), the U.S. Supreme Court reiter- 
ated its conclusion from earlier cases that the word “obscene,” 
as it was used in that case to describe or categorize a criminal 
offense, is a legal term of art and that the prosecution must 
prove scienter to satisfy the elements of the crime of distribut- 
ing obscene material. The law is the same in Nebraska. State v. 
American Theatre Corp., 196 Neb. 461, 244 N.W.2d 56 (1976). 
In Hamling, the U.S. Supreme Court specifically declined to 
require proof of a defendant’s actual knowledge of the legal sta- 
tus of the materials claimed to be obscene. Accord, State v. 
Embassy Corp., 215 Neb. 631, 340 N.W.2d 160 (1983); 
American Theatre Corp., supra (holding that prosecution need 
prove only that defendant knew contents of material and their 
character and nature). As the Nebraska Supreme Court noted, 
quoting Hamling, “‘To require proof of a defendant’s knowl- 
edge of the legal status of the materials would permit the 
defendant to avoid prosecution by simply claiming that he had 
not brushed up on the law.’”” American Theatre Corp., 196 Neb. 
at 471, 244 N.W.2d at 62. But as the court in American Theatre 
Corp. observed, Nebraska statutes incorporate a requirement 
that the distribution be made “ ‘knowingly.’” Id. at 470, 244 
N.W.2d at 62. We take that to mean that the defendant knows 
the contents, nature, and character of the material at issue. 
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In one of his offers of proof, Harrold attempted to testify that 
he believed the videotape was indecent, but not obscene. 
Harrold and Grooman testified that during the 6-month period 
preceding this videotape’s broadcast, numerous episodes of 
“Cosmic Comedy” contained explicit scenes of nude males and 
females engaged in graphic sexual acts, and Harrold testified 
that at least one episode depicted a female stripping off her 
clothes and masturbating. There is no evidence in the record 
that CableVision or any other entity questioned whether such 
images were obscene, submitted the prior programs to the advi- 
sory board, or attempted to prevent or otherwise suppress the 
broadcast of the videotapes. 

Harrold stated, in an offer of proof, that he believed the 
X-rated movie excerpts which he included in previous “Cosmic 
Comedy” episodes, and which were broadcast without inquiry 
or complaint, were representative of the community standard 
referred to in the CableVision rules handbook upon which he 
relied generally and upon which he specifically relied as to the 
challenged material. We do not understand how the rules gov- 
erning what CableVision would or would not broadcast could 
not be relevant. The rules tend to show, given Harrold’s testi- 
mony and the fact that the videotape was broadcast, that his 
videotape was only indecent, and that he did not knowingly dis- 
tribute obscene material. Harrold was entitled to have the jury 
consider the rules and the obvious inferences deducible there- 
from in light of the fact that the videotape was broadcast, as was 
an earlier work showing a female disrobing and masturbating, 
without any prosecution. Such evidence also clearly goes to the 
issues of “contemporary community standards” and patent 
offensiveness, given that what CableVision decides to broadcast 
is both a measurement and source of community standards. 

We also find that the State “opened the door” for the admis- 
sion of the contested evidence by asking Harrold on cross- 
examination: “And you wanted your movies shown — or your 
videos shown after midnight because you thought that that 
might lessen the possibility that children or juveniles would be 
exposed to it, correct?” Obviously constrained by the court’s 
prior ruling excluding evidence of Cable Vision’s rules, Harrold 
answered: “I couldn’t answer that question ‘cause I can’t — I 
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can’t tell who’s gonna be watching what.” The State further 
inquired: “You just asked to have it run after midnight because 
you like having it run after midnight, no other reason?” 

At this point, Harrold’s counsel objected and argued unsuc- 
cessfully that the State had “opened the door” to the definitions 
and regulatory content contained in the previously excluded 
CableVision rules and handbook, which included rules regard- 
ing the permissible time for broadcasting indecent material. 
Harrold’s counsel made another offer of proof. The trial court 
again refused to allow Harrold to introduce such evidence. We 
hold that the trial court abused its discretion in preventing 
Harrold from offering evidence about CableVision’s rules to 
respond to previously prohibited evidentiary topics broached by 
the State on cross-examination. The State asked Harrold why he 
wanted the videotape shown after midnight, and he should have 
been allowed to answer, using the CableVision rules. 

Harrold admitted in his offer of proof that the work at issue 
was indecent, but he denied that it was obscene. As shown by 
his offers of proof, Harrold testified that he was familiar with 
the distinction between these terms as set forth in the 
CableVision rules and that he affirmatively sought to abide by 
these rules, including ensuring that “(Cosmic Comedy” was 
broadcast only during such times as permitted by CableVision 
for indecent material. That evidence was relevant. Moreover, 
the State “opened the door” on the matter and magnified its 
importance to the jury by attacking Harrold’s reasons for his 
requested time of broadcast. 

Without the CableVision rules being actmined into evidence, 
the jury could have inferred from the State’s cross-examination 
of Harrold that his request for late night broadcast time was 
indicative of his knowledge that the videotape was obscene and 
unfit to be seen. But had the rules been in evidence, the jury 
could have alternatively inferred that Harrold thought the mate- 
rial was merely indecent and therefore permissible for broad- 
cast at certain hours and that Harrold’s intent was only to dis- 
tribute lawful, indecent material. 

As a result of the trial court’s rulings, the jury was likewise 
prevented from learning that Grooman, CableVision’s public 
access coordinator, followed a particular procedure when 
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arguably obscene materials were submitted for broadcast but 
that he did not follow that process in connection with Harrold’s 
work. Harrold could posit a favorable inference therefrom that 
Grooman had concluded that the material was not obscene, 
which goes to the issue of contemporary community standards. 
Had the jury known that Grooman had not submitted Harrold’s 
material to the board, one permissible inference for the jury was 
that CableVision, like Harrold, considered the videotape at 
issue to be indecent and suitable for broadcast, but not obscene. 

In a jury trial of a criminal case, an erroneous evidential rul- 
ing results in prejudice to a defendant unless the State demon- 
strates that the error was harmless beyond a reasonable doubt. 
State v. Buechler, 253 Neb. 727, 572 N.W.2d 65 (1998). We 
cannot conclude that the trial court’s error in refusing to admit 
the disputed evidence was harmless beyond a reasonable doubt. 
Therefore, the rulings on evidence would mandate, at a mini- 
mum, a reversal and a new trial. 


Sufficiency of Evidence and Independent 
Appellate Review of Work. 

[17] Although we would reverse Harrold’s conviction based 
on a prejudicial evidentiary ruling, we must examine the suffi- 
ciency of the evidence presented against him before we can 
order a new trial. See, State v. Christner, 251 Neb. 549, 557 
N.W.2d 707 (1997); State v. Lee, 227 Neb. 277, 417 N.W.2d 26 
(1987). See, also, State v. Palmer, 224 Neb. 282, 399 N.W.2d 
706 (1986). 

[18] In Lee, supra, the Nebraska Supreme Court stated that 
where the issue of sufficiency of evidence is raised on appeal, 
as in the instant case, “[i]f it appears the evidence is sufficient 
to support the convictions, the cause may be remanded to the 
district court for further proceedings; if the evidence is not suf- 
ficient . . . the cause must be dismissed.” 227 Neb. at 283, 417 
N.W.2d at 30. Additionally, we must speak to the scope of 
appellate review in an obscenity prosecution. 

[19] On appeal to this court, Harrold claims that the district 
court erred in failing to make a determination independent of the 
jary’s findings, whether the work was obscene as a matter of 
law, given the protections of the 1st and 14th Amendments to the 


STATE v. HARROLD 859 
Cite as 7 Neb. App. 842 


federal Constitution. Nebraska law provides that criminal pros- 
ecutions involving the ultimate issue of obscenity shall be tried 
to a jury, unless the defendant so charged waives the right to jury 
trial and opts for trial to the court. § 28-814(1). However, it has 
long been the law that a jury is not empowered with unfettered 
discretion to determine whether a questioned work is, in fact and 
at law, obscene. In Jenkins v. Georgia, 418 U.S. 153, 160, 94 S. 
Ct. 2750, 41 L. Ed. 2d 642 (1974), the U.S. Supreme Court held: 
Even though questions of appeal to the “prurient interest” 
or of patent offensiveness are “essentially questions of 
fact,” it would be a serious misreading of Miller [v. 
California] to conclude that juries have unbridled discre- 
tion in determining what is “patently offensive.” Not only 
did we there say that “the First Amendment values appli- 
cable to the States through the Fourteenth Amendment are 
adequately protected by the ultimate power of appellate 
courts to conduct an independent review of constitutional 
claims when necessary,” . . . but we made it plain that 
under that holding “no one will be subject to prosecution 
for the sale or exposure of obscene materials unless these 
materials depict or describe patently offensive ‘hard core’ 
sexual conduct... .” 
[20] The constitutional duty of judicial review of allegedly 
obscene material, independent of a jury’s conclusions, springs 
from “the inherent dangers of undertaking to regulate any form 
of expression.” Miller v. California, 413 U.S. 15, 23, 93 S. Ct. 
2607, 37 L. Ed. 2d 419 (1973). In Jenkins, supra, the U.S. 
Supreme Court reiterated the premise articulated in Jacobellis 
v. Ohio, 378 U.S. 184, 187-88, 84 S. Ct. 1676, 12 L. Ed. 2d 793 
(1964), and relied upon in Miller: 
Application of an obscenity law to suppress a motion pic- 
ture thus requires ascertainment of the “dim and uncertain 
line” that often separates obscenity from constitutionally 
protected expression. . . . Since it is only “obscenity” that 
is excluded from the constitutional protection, the ques- 
tion whether a particular work is obscene necessarily 
implicates an issue of constitutional law. 

Regardless of the jury’s finding that a particular work is 

obscene, an appellate court ordinarily must reach an indepen- 
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dent decision regarding the alleged obscenity of the work, 
because substantive constitutional limitations govern. See 
Miller, supra. Accord, Jenkins, supra; Kois v. Wisconsin, 408 
U.S. 229, 92 S. Ct. 2245, 33 L. Ed. 2d 312 (1972); Jacobelilis, 
supra. The constitutional limitations involved in an obscenity 
case are issues of law. 

[21] As a general rule, the Nebraska appellate courts deter- 
mine questions of constitutional dimension independent of 
conclusions reached by trial courts. State v. Sommerfeld, 251 
Neb. 876, 560 N.W.2d 420 (1997). Relying on Jacobellis, the 
Nebraska Supreme Court adopted the practice of independent 
judicial review of allegedly obscene materials in State v. 
American Theater Corp., 194 Neb. 84, 230 N.W.2d 209 (1975). 

Following application of the Miller standards by the fact 
finder, the final measure of scrutiny comes in the form of appel- 
late court assessment of the alleged obscenity of the work as a 
matter of law, a conclusion arrived at independent of the jury’s 
findings. As expressed by Justice Harlan in his separate concur- 
rence and dissent in Roth v. United States, 354 U.S. 476, 497, 
77S. Ct. 1304, 1 L. Ed. 2d 1498 (1957): 

Every communication has an individuality and “value” of 
its own. The suppression of a particular writing or other 
tangible form of expression is, therefore, an individual 
matter, and in the nature of things every such suppression 
raises an individual constitutional problem, in which a 
reviewing court must determine for itself whether the 
attacked expression is suppress[i]ble within constitutional 
standards. Since those standards do not readily lend them- 
selves to generalized definitions, the constitutional prob- 
lem in the last analysis becomes one of particularized judg- 
ments which appellate courts must make for themselves. 

In concluding that an appellate court is bound to conduct an 
independent review of the allegedly obscene material as a 
whole, we follow precedent set by federal courts and the 
Nebraska Supreme Court, as well as the practice of a multitude 
of other state courts. See, e.g., People v. Correa, 191 Ill. App. 
3d 823, 548 N.E.2d 351 (1989); Little Store, Inc. v. State, 295 
Md. 158, 453 A.2d 1215 (1983); People v Austin, 76 Mich. App. 
455, 257 N.W.2d 120 (1977); State v. Davidson, 481 N.W.2d 51 
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(Minn. 1992); McNary v. Carlton, 527 S.W.2d 343 (Mo. 1975); 
Urbana, ex rel. Newlin, v. Downing, 43 Ohio St. 2d 109, 539 
N.E.2d 140 (1989), cert. denied 493 U.S. 934, 110 S. Ct. 325, 
107 L. Ed. 2d 315 (1989); Rees v. State, 909 S.W.2d 264 (Tex. 
App. 1995), cert. denied 519 U.S. 863, 117 S. Ct. 169, 136 L. 
Ed. 2d 111 (1996); City of St. George v. Turner, 860 P.2d 929 
(Utah 1993). Compare, City of Farmington v. Fawcett, 114 
N.M. 537, 843 P.2d 839 (N.M. App. 1992). 


“Whole Work” Doctrine. 

Under the test to determine obscenity articulated by the U.S. 
Supreme Court in Miller vy. California, 413 U.S. 15, 93 S. Ct. 
2607, 37 L. Ed. 2d 419 (1973), and incorporated into § 28-807, 
an appellate court is required to review the allegedly obscene 
work by considering the work as a whole. See § 28-807(10)(a). 
Specifically, in determining whether a work appeals to the 
pfurient interest, it must be judged as a whole, and not on the 
basis of its isolated parts. Miller, supra; Roth, supra. Accord 
State v. Jensen, 226 Neb. 40, 409 N.W.2d 319 (1987). The con- 
text in which the sexual material is presented must also be con- 
sidered. Kois v. Wisconsin, 408 U.S. 229, 92 S. Ct. 2245, 33 L. 
Ed. 2d 312 (1972). Compare, Rees, 909 S.W.2d at 268 (review- 
ing allegedly obscene material in “thematic units”). It has been 
held that failure to present and consider the challenged work in 
its entirety may be prejudicial error. See, e.g., Cambist Films, 
Inc. v. Duggan, 298 F. Supp. 1148 (W.D. Pa. 1969), rev’d on 
other grounds 420 F.2d 687 (3d Cir. 1969); Deverell v. Com., 
539 S.W.2d 301 (Ky. 1976). It is at this point that our dissent- 
ing colleague parts company with us. We disagree on what the 
whole work doctrine means in the context of this case, and 
because of its impact on the ultimate resolution of the appeal, 
we discuss the whole work doctrine at some length. This takes 
us back to exhibits 1 and 2. 

It is clear that exhibit 2 is somewhat different from exhibit 1. 
Exhibit 1 is the original */4-inch videotape actually produced by 
Harrold and broadcast by CableVision. Exhibit 2 does not con- 
tain a title, credits, or other information which identifies the 
episode. Exhibit 2 is 16 minutes in length, not 20 minutes as 
indicated on the jacket of exhibit 1. Exhibit 1 was offered into 
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evidence without objection, but not shown to the jury. Exhibit 2 
was also offered into evidence. Harrold and the State agreed 
that exhibit 2, which is not the entire original work, would be 
shown to the jury in order to determine the issue. Neither side 
to the case asked that exhibit 1 be shown to the jury. Harrold did 
not claim at trial, nor does he now claim, that exhibit 1 contains 
material which proves that the work at issue is not obscene. 

In summary, the trial record reveals that the State and 
Harrold were completely content to try the obscenity question 
by using only exhibit 2. As we understand the dissent of our 
esteemed colleague, it is that we as an appellate court must view 
exhibit 1, the original videotape, in order to determine whether 
the whole work is obscene, despite the absence of a claim by the 
State that it contains material which anyone could consider 
obscene. In contrast, we believe that the whole work doctrine is 
applied to ensure that an obscenity conviction, which represents 
governmental censorship, is not based on an unrepresentative 
piece of the whole, taken out of context, which piece distorts 
the theme of a work so that the work appears other than it really 
is. The doctrine also serves to ensure that triers of fact and 
appellate courts see the actual work at issue, as opposed to rely- 
ing on someone else’s description or characterization thereof. In 
the context of how this case was tried, we believe that the whole 
work doctrine does not require an appellate viewing of exhibit 
1, unless we were prepared to say that the 90 seconds of Harrold 
stroking himself makes exhibit 2 obscene. In that instance, our 
colleague’s view might be correct, despite the absence of a 
claim from Harrold that we must view exhibit 1. 

In reaching the foregoing conclusion, we rely on the pro- 
gression of the law of obscenity, illustrated by the U.S. Supreme 
Court’s summary in Roth v. United States, 354 U.S. 476, 488- 
89, 77 S. Ct. 1304, 1 L. Ed. 2d 1498 (1957), which recounts that 
the early legal standard of obscenity “allowed material to be 
judged merely by the effect of an isolated excerpt upon partic- 
ularly susceptible persons. Regina v. Hicklin, [1868] L. R. 3 Q. 
B. 360.” The Roth Court rejected the earlier Hicklin standard 
because judging obscenity by the effect of isolated passages 
upon susceptible persons could lead to the suppression of mate- 
rial legitimately dealing with sex, and such a standard consti- 


STATE v. HARROLD 863 
Cite as 7 Neb. App. 842 


tuted an unconstitutional restriction of the freedoms of speech 
and press. Thereafter, in Memoirs v. Massachusetts, 383 U.S. 
413, 86 S. Ct. 975, 16 L. Ed. 2d 1 (1966), the Court held that 
for there to be a finding of obscenity, (1) the dominant theme of 
the material taken as a whole must appeal to a prurient interest 
in sex, (2) the material is patently offensive because it offends 
contemporary community standards relating to the description 
or representation of sexual matters, and (3) the material is 
utterly without redeeming social value. While the third factor 
has been modified by Miller v. California, 413 U.S. 15, 93 S. 
Ct. 2607, 37 L. Ed. 2d 419 (1973) (whether work taken as 
whole lacks serious literary, artistic, political, or scientific 
value), the first two factors retain their vitality. 

[22] An isolated portion of a movie cannot be extracted out 
of the context of the whole, and the entire movie judged 
thereon. La Rue v. State of California, 326 F. Supp. 348 (1971). 
Put another way, the object, book, magazine, or film can be 
judged obscene only after consideration of the allegedly objec- 
tionable aspects in the context of the entire work. Bryers v. 
State, 480 S.W.2d 712 (Tex. 1972). In United States v. Head, 
317 EF. Supp. 1138, 1142 (E.D. La. 1970), the court interpreted 
the Supreme Court’s obscenity pronouncements as “consis- 
tently unanimous on the proposition that material must be 
judged as a whole in order to determine whether it is obscene, 
before it can be suppressed because it contains offensive 
segments.” 

In State v. Starr Enterprises, Inc., 226 Kan. 288, 597 P.2d 
1098 (1979), the Supreme Court of Kansas saw the phrase 
“taken as a whole” as being used to eliminate segmented 
reviews of material, and the court quoted as follows from 
Penthouse Intern., Ltd. v. McAuliffe, 454 F. Supp. 289 (N.D. Ga. 
1978): 

“First, the ‘taken as a whole’ standard of Miller is not 
really new . .. and simply reflects in essence the practical 
fact that an arguably obscene book or magazine is going to 
be published or banned as a discreet unit... . A magazine 
is a ‘whole’ within the meaning of Miller and it must be 
judged as such.” 

226 Kan. at 293, 597 P.2d at 1103. 
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(23] Based on the time-honored rejection by the Roth Court 
of the Hicklin test, we believe that the “taken as a whole” doc- 
trine is a defendant’s doctrine designed to protect against pros- 
ecutions based upon segments lifted out of the context of the 
entire work, which segments distort the thematic context of the 
work at issue. 

We acknowledge the repeated “mantra” in the cases about 
reviewing the entire work or the whole work. But we have 
found neither authority nor a rationale for using the whole work 
doctrine to reverse a conviction but still allow further prosecu- 
tion, as our colleague’s dissent would do, simply because the 
record contains a piece of the work which neither prosecution 
nor defense thought material for the jury to convict or acquit. In 
short, we have found no case where an appellate court has 
reversed because it could not, or did not, watch a piece of film 
which neither prosecution nor defense thought the jury should 
see. 

In reaching a conclusion on how the whole work doctrine 
should be applied, we rely on the fundamental role that the 
adversary system plays in trials. If exhibit 1 contained either 
incriminating or exculpatory information, one side or the other 
would have played the extra 4 minutes for the jury. And we can- 
not ignore the fact that neither side asks that we view exhibit 1. 
Therefore, we believe that the whole work doctrine, in the 
unusual context of this case, means that our independent appel- 
late review of this case requires scrutiny only of the work which 
was played for the jury and which the State contends is obscene. 
That work, exhibit 2, was agreed by the State and the defense to 
be the work upon which Harrold’s guilt or innocence would be 
decided. In short, both parties, by their conduct at trial and upon 
appeal, have made exhibit 2 the “whole work.” Accordingly, we 
refrain from invoking our Neb. Ct. R. of Prac. 5B(7) (rev. 1996) 
making VHS the appellate standard videotape and providing 
that “[iJf any other videotape, e.g., Beta, is presented to the 
court,” then the submitting party shall provide at his or her 
expense “the appropriate equipment for playback.” As we 
believe viewing exhibit 1 is superfluous for purposes of our 
review, we now turn to the core of this case, which cannot be 
avoided. Do we, as the reviewing appellate court, find the work 
to be obscene? 


STATE v. HARROLD 865 
Cite as 7 Neb. App. 842 


Is Exhibit 2 Obscene? 

Exhibit 2 contains 14'4 minutes of a head-and-shoulders shot 
of Harrold in space traveler/clown makeup, bathed in a greenish 
light, with unintelligible noise in the background. Without 
warning or apparent reason, the videotape immediately switches 
to a shot of part of the legs, torso, and face of a nude Harrold, 
in clown face, stroking his erect penis. The masturbation lasts 
for 1'4 minutes, and there is no ejaculation. The only intelligi- 
ble statements we can discern are “left wing” and “for the 
ladies.” Earlier in this opinion, we recounted Harrold’s descrip- 
tion of the videotape: It portrays one of his clown characters, 
Cozblah, traveling in space, and then another clown character, 
Crotchy, masturbating. The masturbation is allegedly in 
response to a viewer’s complaint about Harrold’s videotapes not 
showing enough male nudity. Testing the 16-minute videotape 
against the three prongs of the Miller test, and reminding our- 
selves that all three prongs must be proved by the State, see U.S. 
v. Various Articles of Obscene Merchandise, 709 F.2d 132 (2d 
Cir. 1983), we conclude that Harrold’s videotape is not obscene. 

To a viewer who happened to stumble upon it, the first 14’ 
minutes would make absolutely no sense, and we have difficulty 
imagining anyone finding that portion educational, enlighten- 
ing, humorous, or thought provoking. The last 1'4 minutes do 
not improve the videotape or change any of the above observa- 
tions. Perhaps a regular viewer of Harrold’s “program,” which 
the evidence indicates was broadcast over a rather lengthy 
period of time on the public access channel, might find some 
humor in the two “clowns” portrayed in different situations. 
However, any humor or other entertainment from the videotape 
could only have been appreciated by the regular and initiated 
viewer of Harrold’s work. Whether there were any such people, 
we simply do not know. 

[24] As was stated in State v. Walden Book Co., 386 So. 2d 
342, 345 (La. 1980), regarding the “serious value” of a work: 

The addition of the “serious” element allows the trier of 
fact to look to the intent upon which the insertion of liter- 
ary, artistic, political, or scientific material is based. If that 
intent is to convey a literary, artistic, political, or scientific 
idea, or to advocate a position, then the intent is “serious.” 
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Conveying humor is undoubtedly “serious” in that it is rec- 
ognized as of general benefit to society, but we cannot find any 
humor in Harrold’s videotape. The phrase “left wing” is spoken 
at the end of the videotape, and perhaps Harrold intended to 
convey some sort of “left wing” statement, but we discern no 
serious political ideas in the videotape. To us, the videotape is 
simply weird. We are unable to find that the work has serious 
literary, artistic, political, or scientific value, and therefore it 
fails the third prong of the Miller test. 

The second prong of the Miller test is whether the work 
depicts in a patently offensive way sexual conduct specifically 
defined by the applicable state law. The first prong of the Miller 
test is whether the average person, applying contemporary com- 
munity standards, would find that the work taken as a whole 
appeals to prurient interest. “Prurient interest” and “patently 
offensive” may, to some extent, be discussed together. In a foot- 
note, the Supreme Court in Roth v. United States, 354 U.S. 476, 
487 n.20, 77 S. Ct. 1304, 1 L. Ed. 2d 1498 (1957), set forth a 
number of definitions of “prurient” and because of its signifi- 
cance, we quote verbatim: 

I. e., material having a tendency to excite lustful 
thoughts. Webster’s New International Dictionary 
(Unabridged, 2d ed., 1949) defines prurient, in pertinent 
part, as follows: 

“, .. Itching; longing; uneasy with desire or longing; of 
persons, having itching, morbid, or lascivious longings; of 
desire, curiosity, or propensity, lewd... .” 

Pruriency is defined, in pertinent part, as follows: 

“. . . Quality of being prurient; lascivious desire or 
thought... .” 

See also Mutual Film Corp. v. Industrial Comm’n, 236 
U. S. 230, 242, where this Court said as to motion pic- 
tures: “. . . They take their attraction from the general 
interest, eager and wholesome [as] it may be, in their sub- 
jects, but a prurient interest may be excited and appealed 
to... .” (Emphasis added.) 

We perceive no significant difference between the 
meaning of obscenity developed in the case law and the 
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definition of the A. L. I., Model Penal Code, § 207.10(2) 
(Tent. Draft No. 6, 1957), viz.: 

“A thing is obscene if, considered as a whole, its 
predominant appeal is to prurient interest, i. e., a shameful 
or morbid interest in nudity, sex, or excretion, and if it 
goes substantially beyond customary limits of candor in 
description or representation of such matters. . . .” See 
Comment, id., at 10, and the discussion at page 29 et seq. 

This footnote in Roth has led one author to write: 

[P]rurient appeal merely means sexually stimulating, and 
that seems to have been the purpose of the prurient-inter- 
est requirement. Not all discussions or pictures of sexual 
activity are necessarily stimulating sexually, so it is this 
narrowing that seems the purpose of the requirement. It is 
those materials that have potentially physical as opposed 
to intellectual effect that are to be within the ambit of the 
obscenity laws. This separation of the physical from the 
intellectual appears to explain the necessity of an appeal to 
the prurient interest. 
Frederick F. Schauer, The Law of Obscenity § 5.1 at 98 (1976). 
Schauer also states that the prurient appeal requirement ensures 
that not every discussion or depiction of sex may be character- 
ized as obscene. In Cohen v. California, 403 U.S. 15, 91 S. Ct. 
1780, 29 L. Ed. 2d 284 (1971), the Court said that whatever else 
may be necessary to give rise to the State’s broad power to pro- 
hibit obscene expression, such expression must be, in some sig- 
nificant way, erotic. 

In United States v. A Motion Picture Film, 404 F.2d 196 (2d 
Cir. 1968), the Second Circuit Court of Appeals reversed a 
jury’s finding that the motion picture “I Am Curious- Yellow” 
was obscene. The court concluded that although sexual conduct 
was undeniably an important aspect of the film, and may be one 
of its principal themes, it could not be said that “ ‘the dominant 
theme of the material taken as a whole appeals to a prurient 
interest in sex.’” Id. at 199, 

Applying these notions to Harrold’s work, we hold that 
exhibit 2, taken as a whole, does not appeal to a prurient inter- 
est, i.e., a shameful or morbid interest in sex. The videotape as 
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a whole is hardly erotic and cannot be said to appeal to and 
excite a prurient interest in sex. Certainly, it does not appeal to 
the “darker side of sex,” in the words of U.S. v. M-K 
Enterprises, Inc., 719 F. Supp. 871, 878 (D. Neb. 1989). The 
videotape does not show exploitive or violent sex; involves no 
children, animals, or objects; and shows only a brief and soli- 
tary act of incomplete self-gratification. Moreover, its dominant 
theme, if measured on a time basis, is not sexual. The great 
majority of the videotape shows Harrold’s space traveler clown, 
Cozblah, depicted in a completely benign, albeit strange, way. 
Its theme, according to Harrold’s testimony, is the humorous 
depiction of Harrold’s clown characters. We cannot conclude 
that the average person, applying contemporary community 
standards of the late 1990’s, would find that the 16 minutes of 
videotape in exhibit 2 appeals to a prurient interest in sex. 
Whom or what it appeals to is a much more difficult question, 
and one which we cannot answer. 

Turning to the patently offensive prong, we again rely on 
Schauer’s analysis: 

The development of the “patently offensive” standard 
also explains its meaning, for in each of the uses of the 
term prior to Miller it was equated with an affront to or 
surpassing of the current level of society’s acceptance of 
sexual depictions or descriptions. Nowhere in the Supreme 
Court cases is there any reference to dictionary definitions 
of patent offensiveness, and it seems clear that the intent 
was for the trier of fact to gauge whether the material at 
issue exceeded that which society generally considers 
decent, or at least tolerates. 

Schauer, supra, § 5.2 at 103-04. 

Masturbation is obviously a sexual act, and Harrold’s por- 
trayal of it is graphic and has no seeming purpose. However, the 
clown character Crotchy is not particularly excited or stimu- 
lated while masturbating. His rather bland, tedious, and brief 
portrayal of this act of self-gratification has an air of disinterest 
about it. It does manage to be weird; however, the videotape, 
taken as a whole, cannot be described as focusing predomi- 
nantly upon what is sexually morbid, grossly perverse and 
bizarre, and insulting to the human spirit and sexuality. See 
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State ex rel. Dowd v. Motion Picture “Pay the Baby Sitter,” 31 
Ohio Misc. 208, 287 N.E.2d 650 (1972). 

Schauer states that the patent offensiveness standard is 
designed to ask the jury, “‘[D]oes this material go too far?’” 
Schauer, supra, § 5.2 at 104. Going “too far” is a matter of 
whether the videotape exceeds the customary limits of candor 
in contemporary society. Without engaging in a lengthy dis- 
course about what sexually explicit material is available and 
consumed in our late 1990’s society, and avoiding commentary 
on the role sex plays in entertainment and advertising, we are 
constrained to hold that Harrold’s videotape, while candid, does 
not go too far in its depiction of masturbation. We find that 
exhibit 2, which was displayed to the jury as evidence of his 
alleged crime, is not obscene. 


CONCLUSION 

The district court misperceived its duty with respect to inde- 
pendent appellate review of Harrold’s videotape, and the county 
court made prejudicial errors concerning the evidence. 
However, we must still answer the question of whether exhibit 
2, the videotape that both the State and Harrold agreed was at 
issue, is legally obscene. While the adjectives strange, weird, 
graphic, unnecessary, distasteful, indecent, and offensive are all 
applicable to Harrold’s videotape, it is not legally obscene. 

While we have written a fair amount here, we cannot help but 
see in this case the applicability of one of the most succinct and 
famous phrases ever written in an appellate opinion. Mr. Justice 
Stewart, in his concurrence in Jacobellis v. Ohio, 378 U.S. 184, 
197, 84 S. Ct. 1676, 12 L. Ed. 2d 793 (1964), said that the Ist 
and 14th Amendments to the Constitution allowed the criminal 
law to regulate only “hard-core” pornography and that he would 
not attempt to define that term. Justice Stewart wondered if he 
could even succeed in intelligibly doing so. He then said the 
famous words: “But I know it when I see it.” Id. Perhaps that 
helps sum up our opinion of Harrold’s meaningless home 
movie: It is hard to define what the videotape says and what it 
means, if anything, but it is not hardcore pornography. 
Therefore, it is protected by the 1st and 14th Amendments. The 
evidence is not sufficient to sustain the conviction. 

REVERSED AND DISMISSED. 
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MILLER-LERMAN, Chief Judge, concurring in part, and in part 
dissenting. 

I respectfully concur in part and dissent in part. 

I concur with the majority’s conclusion that the exclusion of 
the CableVision rules and regulations was prejudicial error 
requiring reversal. However, I dissent with respect to the major- 
ity’s analysis of the independent appellate task which this court 
is to and can undertake in this case. Specifically, as presented 
on appeal, I do not think this court can review exhibit 1, the 
work as a whole and, therefore, cannot opine on whether the 
work as a whole is or is not obscene. I would, therefore, reverse 
without direction rather than reverse and dismiss. 

It is clear under the literature pertaining to obscenity that at 
the trial level, the jury’s determination of whether the chal- 
lenged work is or is not obscene is a question of fact. Jenkins v. 
Georgia, 418 U.S. 153, 94S. Ct. 2750, 41 L. Ed. 2d 642 (1974). 
The State and Harrold stipulated, as they are free to do as trial 
strategy, that the jury could perform its function by viewing 
exhibit 2, less than the whole. 

It is also clear under the statute and cases that on appeal, the 
appellate court must review the entire work in conducting its 
independent appellate review. Section 28-813; Miller v. 
California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419 
(1973); Kois v. Wisconsin, 408 U.S. 229, 92 S. Ct. 2245, 33 L. 
Ed. 2d 312 (1972). The duty of the appellate court is to review 
the work as a whole, and this issue is to be decided by the appel- 
late court as a matter of law. State v. American Theater Corp., 
194 Neb. 84, 230 N.W.2d 209 (1975). The parties’ trial stipula- 
tion regarding the jury’s factfinding function does not alter the 
duty or task of the appellate court to review the entire work 
which was produced, distributed, and forms the basis of the 
charges against Harrold and to decide the obscenity issue as a 
matter of law. In this regard, the Nebraska Supreme Court has 
stated: 

[T]he usual test in reviewing a jury verdict, i.e., is the find- 
ing supported by sufficient evidence, is not applicable in 
First Amendment cases and since it is only “obscenity” 
that is excluded from constitutional protection, the ques- 
tion whether a particular work is obscene is an issue which 
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must be decided by the court as a matter of law, in review- 
ing such cases. 
(Emphasis supplied.) 194 Neb. at 89, 230 N.W.2d at 212-13. 

In the instant case, exhibit 1, the whole work which gave rise 
to the charges against Harrold, was received in evidence. An 
independent appellate review of the entire work must be con- 
ducted by reviewing exhibit 1. However, exhibit 1, which is 
recorded on */4-inch pneumatic videotape, a size and grade gen- 
erally used in professional broadcasting, is not readable by this 
court on standard VHS equipment, and the parties have failed to 
provide the appropriate equipment for playback as required 
under Neb. Ct. R. of Prac. 5B(7) (rev. 1996). This court is, thus, 
denied the performance of its duty and in my view should 
refrain from evaluating the work as a whole by reviewing 
exhibit 2, which is less than the whole work. 

In sum, Harrold stands convicted of the production or distri- 
bution of exhibit 1, the whole work. Our independent appellate 
function is to review the work as a whole and as a matter of law 
determine whether exhibit 1 is or is not obscene. Our indepen- 
dent appellate responsibility is dictated by the U.S. Supreme 
Court, the Nebraska Supreme Court, and statute, and not by a 
trial stipulation between the parties as to how the jury could 
perform its separate and distinct function. The inability of this 
court to review exhibit 1 due to the failure of the parties to sup- 
ply appropriate equipment for playback precludes our evalua- 
tion of the work as a whole, and I believe our commenting on 
the obscenity of the work based on a review of a part of the 
work is not proper. I would, therefore, reverse without direction. 


Mugs, Judge, concurring. 

From my personal viewpoint, Harrold’s videotape was 
bizarre and disgusting. That it was indiscriminately offered to 
television viewers enhances its offensiveness to me, but I am 
mindful that how it was distributed does not, as a matter of law, 
change the crime or make obscene that which is legally not 
obscene. 

The first 14'4 minutes can best be described as unintelligible 
garble. It reminds me of a small child’s making weird faces and 
sounds while peering in a mirror believing no one to be watch- 
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ing. Frankly, that anyone (with a choice) could sustain interest 
in the videotape long enough to get to the last 90 seconds would 
amaze me. But I digress. 

The last 90 seconds of this videotape shows a male clown 
masturbating. Is this obscenity? Viewed from a dictionary’s def- 
inition of the term, it may be, although “absurd” seems the more 
fitting description when viewing the work as a whole. However, 
it is arguably indecent, tawdry, and uncouth. Nonetheless, per- 
sonal disgust and dictionary definitions are not the benchmarks 
of our standard of review, rather, we are bound by the First 
Amendment and the definitions and standards promulgated by 
the U.S. Supreme Court, the Nebraska Supreme Court, and the 
Nebraska Legislature. 

Applying those standards and definitions, Harrold’s video- 
tape is not obscene. I therefore concur in the result reached by 
Judge Sievers’ well-reasoned opinion. 


IN RE INTEREST OF JOSHUA M. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 


STATE OF NEBRASKA, APPELLEE, V. Mirzi M., APPELLANT, 
587 N.W. 2d 131 


Filed November 3, 1998. Nos. A-97-1085, A-97-1086. 


1. Juvenile Courts: Final Orders: Appeal and Error. An appellate court must decide 
a case involving termination of parental rights de novo on the record. An appellate 
court is required to reach a conclusion independent of the findings of the juvenile 
court, but when evidence is in conflict, an appellate court considers and may give 
weight to the fact that the trial court observed witnesses and accepted one version of 
the facts rather than another. 

2. Parental Rights: Evidence: Proof. To terminate parental rights, the State must show 
that such termination is in the child’s best interests and that at least one of the seven 
statutory grounds for termination of parental rights under Neb. Rev. Stat. § 43-292 
(Cum. Supp. 1996) exists. The State must prove these elements by clear and con- 
vincing evidence, that is, by that amount of evidence which produces in the trier of 
fact a firm belief or conviction about the existence of a fact to be proved. 

3. Parental Rights: Abandonment. Although parental rights may not be terminated 
solely because of a parent’s incarceration, parental incarceration is a factor which 
may be considered in determining whether parental rights should be terminated. 

4. Parental Rights, While the fact of incarceration may well be involuntary on a par- 
ent’s part, the illegal activities leading to his or her incarceration were voluntary. 
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5. ___.Aparent’s failure to change a lifestyle of chemical dependency may constitute 
neglect under Neb. Rev. Stat. § 43-292(2) (Cum. Supp. 1996). 

6. Parental Rights: Evidence: Proof. Evidence of a parent’s lifestyle which includes 
frequent periods of incarceration and a pattern of illegal drug use and dependence 
may establish substantial and continuous or repeated neglect, justifying termination 
of parental rights. 

7. Jurisdiction: Appeal and Error. An appellate court has the power and the duty to 
determine whether it has jurisdiction over the matter before it. When lack of juris- 
diction is apparent on the face of the record but the parties fail to raise it, it is the duty 
of the reviewing court to raise and determine the issue of jurisdiction sua sponte. 

8. Juvenile Courts: Jurisdiction: Parental Rights. Parental rights cannot be termi- 
nated unless a juvenile court has previously exercised its jurisdiction over the child 
in question through an adjudication proceeding pursuant to Neb. Rev. Stat. § 43-247 
(Renee ee), 

. An adjudication that a child in question is within the purview of 
the N Nebraska Juvenile Code is a jurisdictional prerequisite to the dispositional phase, 
which mcliaks proceedings to terminate parental rights. 
_—_—: ___: ___.. While a court need not hold a separate adjudication hearing, and 
while such a hearing can be held at the same time as a termination hearing, it is 
nonetheless necessary that the court make such an adjudication before proceeding to 
terminate parental rights. Only after such an adjudication is made, either separately 
or in conjunction with related proceedings, may the court proceed to resolve the issue 
of termination of parental rights. 


Appeal from the County Court for Hall County: Pump M. 
MARTIN, JR., Judge. Affirmed in part, and in part vacated and 
remanded with directions to dismiss. 


10. 


James A. Wagoner for appellant. 


Thomas C. Wolfe, Deputy Hall County Attorney, for 
appellee. 


Brandi Bosselman, guardian ad litem. 
HANNON, IRwIN, and INBopy, Judges. 


INBODY, Judge. 
INTRODUCTION 


Mitzi M. appeals the judgments of the county court for Hall 
County, sitting as a juvenile court, which terminated her 
parental rights to Joshua M., Jonathan M., Jasmine M., and 
Devon M. Case No. A-97-1085 involves Joshua, and case No. 
A-97-1086 involves Jonathan, Jasmine, and Devon. These cases 
were consolidated for trial and appeal. Generally, Mitzi con- 
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tends on appeal that the orders terminating her parental rights 
are not supported by sufficient evidence. For the reasons stated 
below, we affirm the order as it relates to Joshua, but we vacate 
the order as it relates to Jonathan, Jasmine, and Devon and 
remand the cause with directions to dismiss. 


FACTUAL BACKGROUND 

Mitzi is the natural mother of Jonathan, Joshua, Jasmine, and 
Devon. Although the record is unclear as to the precise birth- 
dates of each child, it is clear that each child was under 12 years 
of age at all times relevant to this proceeding. Accordingly, we 
need not further address the matter of each child’s minority. 
Neither the father of Jonathan nor the father of Joshua, Jasmine, 
and Devon was a party in the cases before us. 

On April 11, 1995, Joshua’s father took Joshua to the then 
Department of Social Services (DSS) and indicated that he 
could not care for Joshua and that Mitzi was unavailable to pro- 
vide care. At the time Joshua was placed in the care of DSS, 
Mitzi was incarcerated. During the pendency of this case, 
Joshua has remained in foster care. 

A juvenile petition regarding Joshua was filed August 25, 
1995, requesting that the court exercise jurisdiction over 
Joshua, as he was a juvenile as defined under Neb. Rev. Stat. 
§ 43-247(3)(a) (Reissue 1993). On November 7, 1995, Mitzi 
admitted that Joshua was without proper support, and the court 
found that Joshua was a child as defined under § 43-247(3)(a). 
Three case plans were adopted by the court during the pendency 
of Joshua’s case. All three plans required, among other things, 
that Mitzi obtain a psychological evaluation and comply with 
the recommendations of the evaluator. Mitzi also agreed to sub- 
mit to random drug testing as requested by DSS. 

On October 18, 1996, when arrested, Mitzi voluntarily 
placed Jonathan, Jasmine, and Devon with DSS for 1 day. At 
that time, the children suffered from various infections and their 
immunizations were not up to date. When DSS learned that 
Mitzi had other outstanding warrants in Hall County for which 
she would be unable to post bond, the State filed a juvenile 
petition regarding Jonathan, Jasmine, and Devon, requesting 
that the juvenile court exercise its jurisdiction over these chil- 
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dren on the ground that they were juveniles as defined under 
§ 43-247(3)(a). On October 18, DSS was granted temporary 
custody of the children. No adjudication hearing was held. 

On March 14, 1997, motions to terminate Mitzi’s parental 
rights were filed in both cases. The motion regarding Joshua 
requested that Mitzi’s parental rights be terminated pursuant to 
subsections (2), (4), (6), and (7) of Neb. Rev. Stat. § 43-292 
(Cum. Supp. 1996). The motion regarding Jonathan, Jasmine, 
and Devon requested that Mitzi’s parental rights be terminated 
pursuant to subsections (2) and (4) of § 43-292. The motions 
were consolidated for trial. A termination hearing was con- 
ducted on August 21. Witnesses included Mitzi, the DSS case 
manager assigned to the cases, two counselors who evaluated 
Mitzi, a Child Protective Services worker who had been 
assigned to the cases since May 1997, and Mitzi’s mother. 

The evidence presented generally established the following: 
Mitzi testified she has used “{c]rystal, meth and cocaine” since 
she was approximately 17 years old. While in prison from April 
to November 1995, Mitzi participated in a relapse prevention 
program. According to Mitzi, she has used drugs only twice 
since Joshua entered the juvenile court system. The record 
shows that Mitzi tested positive for drug use on three occasions: 
In December 1995, when she was arrested for driving under the 
influence of intoxicating liquor (DUI); in April 1996; and on 
June 16, 1997. Mitzi failed to appear for drug tests set up by 
DSS per the order of the juvenile court on at least three 
occasions. 

According to Mark Nelson, a substance abuse counselor who 
evaluated Mitzi, Mitzi is dependent on methamphetamine. 
Nelson opined, based on her conduct and demeanor during his 
interview of Mitzi, that Mitzi was currently using drugs. Nelson 
and another counselor who evaluated Mitzi at her request both 
recommended either inpatient or intensive outpatient treatment. 
Mitzi had not completed any substance abuse treatment as of 
the termination hearing. However, Mitzi testified that she was 
enrolled in a relapse prevention program at the prison, but that 
the program had not yet begun. 

Mitzi has been incarcerated numerous times since Joshua 
entered the juvenile system. She was incarcerated from April 19 
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to November 6, 1995; from December 28, 1995, to the end of 
January 1996; for the night of April 18, 1996; for 1 month in 
October 1996; and for 2 days in March 1997. Mitzi was again 
arrested on March 31 and remained incarcerated until the ter- 
mination hearing in these cases. Her projected release date was 
February 1998. During the pendency of Joshua’s case, Mitzi 
had been charged with DUI, shoplifting, unauthorized use of 
credit cards, forgeries, possession of marijuana and metham- 
phetamine, and unauthorized use of a vehicle. 

After hearing the evidence, the juvenile court terminated 
Mitzi’s parental rights to Joshua, Jonathan, Jasmine, and Devon. 
The juvenile court terminated Mitzi’s parental rights to Joshua 
based on subsections (2), (4), (6), and (7) of § 43-292 and to 
Jonathan, Jasmine, and Devon based on subsections (2) and (4) 
of § 43-292. The juvenile court found that termination of 
Mitzi’s parental rights was in the children’s best interests. Other 
evidence necessary to the resolution of this case is set forth in 
the analysis below. 


ASSIGNMENTS OF ERROR 

Generally, Mitzi alleges that the evidence was insufficient to 
justify the termination of her parental rights. In particular, she 
contends that the juvenile court erred in finding that she was 
unfit by reason of habitual use of drugs, that she had neglected 
the children and refused to give them necessary parental care 
and protection, and that termination of her parental rights was 
in the children’s best interests. As to Joshua only, she contends 
the juvenile court erred in finding that Joshua had been in out- 
of-home placement for 18 or more months, that she had failed 
to correct the conditions leading to such placement, and that 
reasonable efforts under the court’s direction had failed to cor- 
rect the conditions leading to the termination determination. 


STANDARD OF REVIEW 
[1] An appellate court must decide a case involving termina- 
tion of parental rights de novo on the record. An appellate court 
is required to reach a conclusion independent of the findings of 
the juvenile court, but when evidence is in conflict, an appellate 
court considers and may give weight to the fact that the trial 
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court observed witnesses and accepted one version of the facts 
rather than another. In re Interest of Constance G., 247 Neb. 
629, 529 N.W.2d 534 (1995); In re Interest of Theodore W., 4 
Neb. App. 428, 545 N.W.2d 119 (1996). 


ANALYSIS 


JOSHUA’S CASE 

[2] To terminate parental rights, the State must show that 
such termination is in the child’s best interests and that at least 
one of the seven statutory grounds for termination of parental 
rights under § 43-292 exists. The State must prove these ele- 
ments by clear and convincing evidence, that is, by that amount 
of evidence which produces in the trier of fact a firm belief or 
conviction about the existence of a fact to be proved. In re 
Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 (1993); In re 
Interest of Theodore W., supra. 

We first address whether there was sufficient evidence to ter- 
minate Mitzi’s parental rights regarding Joshua based upon 
§ 43-292(2), which provides that parental rights may be termi- 
nated where the parent has “substantially and continuously or 
repeatedly neglected the juvenile and refused to give the juve- 
nile necessary parental care and protection.” Mitzi argues that 
there was insufficient evidence to terminate her rights based on 
neglect because she had not served an “inordinate incarceration 
time.” Brief for appellant at 9. 

[3-5] Although parental rights may not be terminated solely 
because of a parent’s incarceration, parental incarceration is a 
factor which may be considered in determining whether 
parental rights should be terminated. In re Interest of L.V., 240 
Neb. 404, 482 N.W.2d 250 (1992); In re Interest of B.A.G., 235 
Neb. 730, 457 N.W.2d 292 (1990); In re Interest of Theodore 
W, supra. The Nebraska Supreme Court has also stated that 
although the fact of incarceration may well be involuntary on a 
parent’s part, the illegal activities leading to his or her incarcer- 
ation were voluntary. In re Interest of R.T. and R.T., 233 Neb. 
483, 446 N.W.2d 12 (1989). The Nebraska Supreme Court has 
also held that a parent’s failure to change a lifestyle of chemi- 
cal dependency may constitute neglect under § 43-292(2). See 
In re Interest of H.P.A., 237 Neb. 410, 466 N.W.2d 90 (1991). 
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[6] It is clear from the case law that evidence of a parent’s 
lifestyle which includes frequent periods of incarceration, see 
In re Interest of L.V., supra, and a pattern of illegal drug use and 
dependence, see In re Interest of H.P.A., supra, may establish 
substantial and continuous or repeated neglect, justifying termi- 
nation of parental rights. Drug dependency as well as incarcer- 
ation certainly impacts a parent’s ability to provide necessary 
care and protection for his or her child and also prevents a par- 
ent from maintaining steady employment and providing a stable 
home. See, In re Interest of L.V., supra; In re Interest of H.P.A., 
supra. 

In the consolidated case before us, the record shows that dur- 
ing the pendency of these cases, Mitzi has tested positive for the 
use of methamphetamine. In addition, it appears from the 
record that Mitzi has refused to acknowledge the extent of her 
drug dependency or to seek adequate treatment therefor. At the 
termination hearing, Mitzi testified, “I think I used to be a drug 
addict. I don’t think I am anymore.” The record also shows that 
over a period of approximately 2 years, Mitzi has been incar- 
cerated on six occasions. 

Although Mitzi claimed at trial that she was a good mother, 
the evidence establishes a pattern or cycle of conduct of Mitzi’s 
putting her drug dependency needs before the needs of her chil- 
dren. As stated by the juvenile court: 

[T]he mother’s defense to this predicament presents a 
tragic and apparently never ending circle of circum- 
stances. The mother is in jail because she uses drugs. On 
the other hand, the mother cannot get treatment because 
she is in jail. This cycle has not been broken by the mother 
during the pendency of either of these cases and the chil- 
dren cannot be left indefinitely in a situation that all evi- 
dence would indicate is highly unlikely to be corrected. 
Over the 2 years preceding the termination hearing, Mitzi 
worked for only 1 day during the periods of time that she was 
not incarcerated. Nor does it appear from the record that Mitzi 
worked to build and maintain relationships with her children. 
She frequently missed or was late for visitation. Although the 
court ordered unsupervised visitations to cease until Mitzi 
obtained an alcohol and drug evaluation and sought treatment, 
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Mitzi did not seek treatment. The record also shows that DSS 
offered numerous services to assist Mitzi in regaining control of 
her life and her children. 

Based upon our de novo review of the record, we conclude 
that the evidence clearly and convincingly established that Mitzi 
had substantially and continuously or repeatedly neglected 
Joshua. See § 43-292(2). In addition, we find that the evidence 
also established that Mitzi was unfit by reason of habitual use of 
illegal drugs, which conduct was seriously detrimental to the 
health, morals, and well-being of the children. See § 43-292(4). 
Because the State need prove only one of seven statutory 
grounds set forth in § 43-292 to terminate parental rights, we 
need not review the other alleged bases for termination. See Jn 
re Interest of J.H., 242 Neb. 906, 497 N.W.2d 346 (1993). 


BEST INTERESTS 

Mitzi also argues that there was insufficient evidence that ter- 
mination of her parental rights was in her children’s best inter- 
ests. The evidence shows that given Mitzi’s lengthy history of 
drug dependency, it would be a significant length of time before 
Mitzi would be in a position to parent her children, even if Mitzi 
committed to turning her life around. The professionals involved 
in this case opined that given Mitzi’s circumstances and the cir- 
cumstances of the children, it was in the children’s best interests 
that Mitzi’s parental rights be terminated. Based upon our de 
novo review of the record, we conclude that termination of 
Mitzi’s parental rights is in the best interests of Joshua. 


CASE OF JONATHAN, JASMINE, AND DEVON 

[7] Before considering Mitzi’s assigned errors as they relate 
to Jonathan, Jasmine, and Devon, we must first resolve a juris- 
dictional issue. An appellate court has the power and the duty to 
determine whether it has jurisdiction over the matter before it. 
When lack of jurisdiction is apparent on the face of the record 
but the parties fail to raise it, it is the duty of the reviewing court 
to raise and determine the issue of jurisdiction sua sponte. In re 
Interest of D.W., 249 Neb. 133, 542 N.W.2d 407 (1996); In re 
Interest of Joelyann H., 6 Neb. App. 472, 574 N.W.2d 185 
(1998). If the juvenile court lacked jurisdiction over the chil- 
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dren, then this court lacks jurisdiction to adjudicate the merits 
of the appeal. See In re Interest of Joelyann H., supra. 

[8,9] In In re Interest of Joelyann H., this court held that 
parental rights may not be terminated unless and until the juve- 
nile court has adjudicated the minor in question to be subject to 
its jurisdiction pursuant to § 43-247. The proceedings in In re 
Interest of Joelyann H. began and ended with the termination of 
parental rights. At no point was there any allegation that the 
child was within the jurisdiction of the juvenile court. In that 
case, this court concluded that “{iJn the absence of an adjudica- 
tion petition and hearing in compliance with § 43-247, the juve- 
nile court lacked jurisdiction over Joelyann and could not enter- 
tain any effort to terminate [her natural mother’s] parental rights 
in her.” 6 Neb. App. at 476, 574 N.W.2d at 188. This court fur- 
ther held that “an adjudication that a child in question is within 
the purview of the juvenile code is a jurisdictional prerequisite 
to the dispositional phase,” which includes proceedings to ter- 
minate parental rights. 6 Neb. App. at 476, 574 N.W.2d at 188. 

Although, in this case, the State did file a petition requesting 
that the court exercise jurisdiction over Jonathan, Jasmine, and 
Devon, pursuant to § 43-247(3)(a), the State did not request a 
hearing on the children’s status, and no separate adjudication 
hearing was held. Instead, the State filed a motion to terminate 
Mitzi’s parental rights, and termination proceedings were 
commenced. 

[10] When the court entered its order terminating Mitzi’s 
parental rights, the court did not determine that Jonathan, 
Jasmine, and Devon were minor children as defined under 
§ 43-247(3)(a), which had been requested by the original peti- 
tion filed by the State on October 18, 1996. While a court need 
not hold a separate adjudication hearing, and while such hear- 
ing can be held at the same time as a termination hearing, it is 
nonetheless necessary that the court make such an adjudication 
before proceeding to terminate parental rights. Only after such 
an adjudication is made, either separately or in conjunction with 
related proceedings, may the juvenile court proceed to resolve 
the issue of termination of parental rights. Here, the juvenile 
court never determined that Jonathan, Jasmine, and Devon were 
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children within the definition of § 43-247(3)(a), as alleged in 
the State’s petition. 

Therefore, based upon the holding in In re Interest of 
Joelyann H., supra, we conclude that because the court had not 
adjudicated Jonathan, Jasmine, and Devon as required under the 
juvenile code, the court lacked jurisdiction to terminate Mitzi’s 
parental rights in these children. Since the lower court lacked 
jurisdiction, this appellate court also lacks jurisdiction as to the 
termination of Mitzi’s parental rights to Jonathan, Jasmine, and 
Devon. See In re Interest of Joelyann H., supra. 


CONCLUSION 

For the above-recited reasons, we conclude that the juvenile 
court properly terminated the parental rights of Mitzi as to 
Joshua in case No. A-97-1085. In case No. A-97-1086, we 
vacate the order terminating Mitzi’s parental rights to Jonathan, 
Jasmine, and Devon and remand the cause with directions to 
dismiss. 

AFFIRMED IN PART, AND IN PART VACATED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 

Irwin, Judge, concurring. 

I disagree with the majority’s conclusion that Mitzi’s 
parental rights to Jonathan, Jasmine, and Devon were improp- 
erly terminated. Based upon a plain and ordinary reading of 
Nebraska statutes relating to the termination of parental rights, 
it seems clear that it is not necessary to adjudicate a juvenile 
prior to termination of parental rights under subsections (1) 
through (5) of Neb. Rev. Stat. § 43-292 (Cum. Supp. 1996). 
However, as I recognize that In re Interest of Joelyann H., 6 
Neb. App. 472, 574 N.W.2d 185 (1998), is binding authority, 
see, also, Neb. Ct. R. of Prac. 2E(5) (rev. 1996), I must concur. 
I set forth the reasons for my disagreement with the majority’s 
conclusion and the conclusion in Jn re Interest of Joelyann H., 
supra. 

In holding that a previous adjudication is necessary prior to 
the termination of parental rights, the majority relies on In re 
Interest of Joelyann H., supra, which in turn relies on com- 
ments made by a state senator during the floor debate for recod- 
ification of the juvenile code. The majority also relies on 
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Nebraska Supreme Court cases that the majority contends 
require an adjudication prior to termination of parental rights, 
regardless of the statutory basis for the termination. 

The Supreme Court cases on which the court relied in Jn re 
Interest of Joelyann H., supra, cannot be read to stand for the 
proposition that an adjudication is required in all cases prior to 
termination of parental rights. In Jn re Interest of D.M.B., 240 
Neb. 349, 481 N.W.2d 905 (1992), the court held that a juvenile 
court lacks jurisdiction to terminate parental rights if the plead- 
ings and evidence at the adjudication hearing do not justify a 
juvenile court’s acquirement of jurisdiction of a child. In that 
case, the child was adjudicated prior to the termination 
proceeding. In Jn re Interest of K.M.S., 236 Neb. 665, 463 
N.W.2d 586 (1990), a petition was filed against a father, alleg- 
ing that the child was within the definition of Neb. Rev. Stat. 
§ 43-247(3)(a) (Reissue 1993) and § 43-292(1) in that the child 
had been abandoned. The court held that the father had been 
accorded due process because the “adjudication and the dispo- 
sitional hearing were combined as permitted by statute... .” In 
re Interest of K.M.S., 236 Neb. at 669, 463 N.W.2d at 590. In 
these cases, the court was not presented with and did not 
address the issue before us, namely, whether parental rights 
may be terminated in an original juvenile action. 

I would conclude that the issue before us must be determined 
based upon the language in the termination statutes, in particu- 
lar, Neb. Rev. Stat. § 43-291 (Reissue 1993) and § 43-292. 
Statutory interpretation is a matter of law, in connection with 
which an appellate court has an obligation to reach an indepen- 
dent conclusion irrespective of the decision reached by the 
court below. Jn re Interest of Michael M., 6 Neb. App. 560, 574 
N.W.2d 774 (1998); In re Interest of Laura O. & Joshua O., 6 
Neb. App. 554, 574 N.W.2d 776 (1998). In the absence of any- 
thing to the contrary, statutory language is to be given its plain 
and ordinary meaning; an appellate court will not resort to inter- 
pretation to ascertain the meaning of statutory words which are 
plain, direct, and unambiguous. Popple v. Rose, 254 Neb. 1, 573 
N.W.2d 765 (1998); McAllister v. Nebraska Dept. of Corr. 
Servs., 253 Neb. 910, 573 N.W.2d 143 (1998). 
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Section 43-291 provides in part: “Facts may also be set forth 
in the original petition, a supplemental petition, or motion filed 
with the court alleging that grounds exist for the termination of 
parental rights.” (Emphasis supplied.) Under this section, a ter- 
mination proceeding may be commenced by filing an “original 
petition.” Such language is inconsistent with the majority’s 
holding that parental rights may be terminated only when a 
juvenile action has been previously commenced in which a 
child has been adjudicated a juvenile within the meaning of 
§ 43-247. To hold that termination of parental rights may occur 
only following an adjudication renders the “original petition” 
language in § 43-291 meaningless. It is well established that in 
construing a statute, a court must attempt to give effect to all of 
its parts, and if it can be avoided, no word, clause, or sentence 
will be rejected as superfluous or meaningless; it is not within 
the province of a court to read anything plain, direct, and unam- 
biguous out of a statute. SID No. I v. Nebraska Pub. Power 
Dist., 253 Neb. 917, 573 N.W.2d 460 (1998); Omaha World- 
Herald y. Dernier, 253 Neb. 215, 570 N.W.2d 508 (1997). 

Section 43-292 sets forth the grounds for termination. It 
states that parental rights may be terminated when the court 
finds such action is in the best interests of the juvenile and one 
of the following conditions exists: 

(1) The parents have abandoned the juvenile for six 
months or more immediately prior to the filing of the 
petition; 

(2) The parents have substantially and continuously or 
repeatedly neglected the juvenile and refused to give the 
juvenile necessary parental care and protection; 

(3) The parents, being financially able, have willfully 
neglected to provide the juvenile with the necessary sub- 
sistence, education, or other care necessary for his or her 
health, morals, or welfare or have neglected to pay for 
such subsistence, education, or other care when legal cus- 
tody of the juvenile is lodged with others and such pay- 
ment ordered by the court; 

(4) The parents are unfit by reason of debauchery, habit- 
ual use of intoxicating liquor or narcotic drugs, or repeated 
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lewd and lascivious behavior, which conduct is found by 
the court to be seriously detrimental to the health, morals, 
or well-being of the juvenile; 

(5) The parents are unable to discharge parental respon- 
sibilities because of mental illness or mental deficiency 
and there are reasonable grounds to believe that such con- 
dition will continue for a prolonged indeterminate period; 

(6) Following a determination that the juvenile is one as 
described in subdivision (3)(a) of section 43-247, reason- 
able efforts, under the direction of the court, have failed to 
correct the conditions leading to the determination; or 

(7) The juvenile has been in an out-of-home placement 
for eighteen or more consecutive months and the parents 
have failed to correct the conditions leading to the juve- 
nile’s out-of-home placement in spite of reasonable efforts 
and services to the parents ordered by the court or offered 
by the Department of Health and Human Services or other 
designated agency. 

Only subsections (6) and, arguably, (7) appear to require a 
prior determination under § 43-247. Subsection (6) explicitly 
requires a prior adjudication under § 43-247(3)(a) prior to ter- 
mination for failure to correct the conditions leading to such an 
adjudication. Subsection (7) implicitly seems to require a prior 
adjudication based on the language regarding court-ordered ser- 
vices being provided to the parents. In contrast, subsections (1) 
through (5) do not refer, explicitly or implicitly, to the necessity 
of a prior adjudication. 

As the meaning of the above statutes is unambiguous, we 
may not resort to statutory interpretation which would include a 
review of legislative history. The language of the unambiguous 
statute is controlling. 

I do not believe that Nebraska statutes require an adjudica- 
tion prior to the termination of parental rights under subsections 
(1) through (5) of § 43-292. Other states with similar statutes 
have held that an adjudication is not necessary in all cases prior 
to termination of parental rights. See, e.g., Matter of R.J.W., 789 
P.2d 233 (Okla. 1990); State, Dept. of Human Services vy. 
Ousley, 102 N.M. 656, 699 P.2d 129 (N.M. App. 1985). There 
are situations, such as the one before us, where it is needless to 
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require that a juvenile be adjudicated prior to the termination of 
parental rights. It must be remembered that the paramount con- 
cern in this case is the best interests of the children. The 
requirement of a prior adjudication is a procedural hurdle not 
required by statute that forces the children to linger in the juve- 
nile system for longer than is necessary. 

In the case before us, I would conclude that regarding 
Jonathan, Jasmine, and Devon, the commencement of termina- 
tion proceedings by the filing of an original petition seeking ter- 
mination of parental rights under § 43-292(2) and (4) was 
proper. I would also conclude that there was sufficient evidence 
to terminate Mitzi’s parental rights regarding Jonathan, 
Jasmine, and Devon pursuant to § 43-292(2) for the same rea- 
sons justifying the termination of parental rights as to Joshua, as 
set forth in the majority opinion. Mitzi’s pattern of conduct is 
relevant as to all four children, although Jonathan and Jasmine 
were not in the juvenile system for the entire time and Devon 
was not born until August 16, 1996. See In re Interest of 
Theodore W., 4 Neb. App. 428, 545 N.W.2d 119 (1996). There 
is no dispute that Mitzi’s conduct justifies termination of her 
parental rights. The majority’s holding merely delays the 
inevitable. 

Absent the prior holding of this court in In re Interest of 
Joelyann H., 6 Neb. App. 472, 574 N.W.2d 185 (1998), I would 
conclude that an adjudication was not necessary prior to the ter- 
mination of Mitzi’s parental rights pursuant to § 43-292(2). 
However, given the holding in Jn re Interest of Joelyann H., 
supra, I must concur. 


Bossi L. ZERR, APPELLEE, V. TIMOTHY A. ZERR, APPELLANT. 
586 N.W. 2d 465 


Filed November 10, 1998. No. A-97-709. 


1. Divorce: Appeal and Error. In an appeal of an action for dissolution of marriage, 
an appellate court reviews the case de novo on the record to determine whether there 
has been an abuse of discretion by the trial judge, whose judgment will be upheld 
absent an abuse of discretion. 
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Courts: Judgments. Absent an abuse of discretion, a court has the inherent power 
to vacate or modify its own judgment at any time during the term at which those judg- 
ments are pronounced, and such power exists entirely independent of any statute. 
Motions for New Trial: Appeal and Error. An appellate court will affirm the dis- 
trict court’s denial of a motion for new trial absent an abuse of discretion. 

Divorce: Property Settlement Agreements: Child Custody: Child Support. To 
promote the amicable settlement of disputes between parties to a dissolution action, 
the parties may enter into a written property settlement agreement containing provi- 
sions for the maintenance of either of them, the disposition of any property owned by 
either of them, and the support and custody of minor children. The terms of such an 
agreement, except for terms providing for the support and custody of minor children, 
are binding on the court unless it finds the agreement is unconscionable. 

Property Settlement Agreements: Evidence: Judges. In determining whether a 
proposed settlement in a domestic case meets the statutory requirement of con- 
scionability, a trial judge has discretion to request the production of further evidence, 
but the court is not obligated to do so. 

Attormey and Client: Evidence: Judges. It is the duty of parties and their counsel 
to produce evidence on the issues before the court, and to place this duty on the trial 
judge would overstep the bounds of judicial propriety. 

Property Settlement Agreements: Fraud. In reviewing a property settlement 
agreement entered into by the parties, the trial court is admonished not to regard the 
agreement lightly, but, rather, is required to carefully scrutinize the agreement in 
order to be sure that neither party takes an unconscionable advantage over the other 
through fraud. 

Child Support: Evidence: Stipulations. The paramount concer in determining 
child support is the best interests of the child. Determination of the best interests of a 
child includes a judicial decision based upon evidence. Disposition of a question per- 
taining to a child’s best interests is not governed exclusively by a parental stipulation. 
Child Support: Rules of the Supreme Court: Presumptions, In determining the 
amount of a child support award, the trial court must consider the status, character, 
and situation of the parties and the estimated cost of support of their children. In 
doing so, the Nebraska Child Support Guidelines are applied as a rebuttable pre- 
sumption, and all orders for child support shall be established in accordance with the 
provisions of the guidelines unless the court finds that one or both parties have pro- 
duced sufficient evidence to rebut the presumption that the guidelines should be 


applied. 


Appeal from the District Court for Lancaster County: STEVEN 
Burns, Judge. Reversed and remanded for further proceedings. 
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MUES, Judge. 

Timothy A. Zerr appeals from an order of the district court 
for Lancaster County denying his motion to vacate and for new 
trial. The motion sought to vacate the decree of dissolution filed 
May 16, 1997, which had approved the parties’ property settle- 
ment agreement except for the agreed-upon child support 
amount. We reverse, and remand for further proceedings. 


FACTS 

Timothy A. Zerr and appellee, Bobbi L. Zerr, were married 
in Las Vegas, Nevada, on October 25, 1989. One child was born 
to Timothy and Bobbi during their marriage, their daughter, 
Ashley Nicole Zerr, who was born on May 15, 1990. In early 
1996, Bobbi filed a petition in the district court for Lancaster 
County seeking dissolution of her marriage to Timothy, and 
Timothy soon thereafter entered his voluntary appearance in the 
case. There is no responsive pleading by Timothy contained in 
the record on appeal. 

When Bobbi filed her dissolution petition, she was repre- 
sented by counsel. For reasons not evident from the record, 
Bobbi’s counsel withdrew at some point prior to the final hear- 
ing of May 8, 1997. When the matter came before the trial 
court, Timothy appeared with counsel and Bobbi appeared 
without legal representation. 

At the May 8, 1997, hearing, the matter proceeded on 
Bobbi’s petition, with Timothy’s counsel calling Bobbi for that 
purpose and through her offering several exhibits, including a 
six-page document entitled “Stipulation and Property Settle- 
ment Agreement” (stipulation) signed by Bobbi and Timothy on 
April 2 and a child support worksheet. The stipulation provided, 
inter alia, that the parties agreed to joint legal custody of 
Ashley, with Bobbi having primary physical custody subject to 
defined visitation by Timothy; that the parties would forgo 
alimony from each other; and that Timothy would pay Bobbi 
$150 per month in child support plus all of the costs of child 
care, averaging approximately $120 per month. The stipulation 
further provided that “[e]ither the Respondent [Timothy] or the 
Petitioner [Bobbi] agrees to provide health insurance on the 
minor child depending upon the lower cost,” and the parties 
agreed to divide equally the cost of health insurance for Ashley 
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if neither of them could feasibly obtain such insurance through 
his or her respective employment. 

Under questioning by Timothy’s counsel at the May 8, 1997, 
hearing, Bobbi testified that the stipulation was fair and equi- 
table to both parties, and she asked that it be approved. No evi- 
dence, documentary or oral, was presented with regard to the 
personal property, real property, vehicles, bank accounts, pen- 
sion plans, stocks and bonds, and debts which were also divided 
and allocated as part of the stipulation. In pertinent part, the 
stipulation also stated: 

1, EFFECTIVE DATE. 

This agreement shall become binding upon the parties 
and their respective legal representatives, successors, and 
assigns immediately following the dissolution of their 
marriage in the pending proceedings, provided that the 
provisions of this agreement are approved by the Court. In 
the absence of the granting of a Decree of Dissolution by 
the Court and approval of [sic] this agreement shall have 
no force or effect. 


18. APPROVAL OF THE DISTRICT COURT. 

This agreement shall be submitted for approval by the 
District Court in which the present proceedings for disso- 
lution of marriage are pending, and if it is acceptable to 
the Court, it shall become a part of the decree. In the event 
that either the Court does not grant dissolution of the mar- 
riage herein or the Stipulation and Property Settlement 
Agreement is not approved by the Court, then the entire 
document shall be null and void and neither of the parties 
shall be obligated by any of the provisions herein. 

Exhibit 1, the child support worksheet offered into evidence 
by Bobbi and affirmed by both her and Timothy as reflecting 
the truth, is unsupported by tax returns, wage receipts, or other 
independent means of wage verification. Timothy’s counsel 
elicited no testimony from Bobbi regarding the parties’ employ- 
ment or the income reflected on exhibit 1, except for a perfunc- 
tory, is it “true and correct,” to which Bobbi replied, “Yes.” 
Similarly, no testimony was elicited from Timothy by his coun- 
sel to explain the figures on exhibit 1. 
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At the conclusion of each party’s testimony, the trial court 
independently inquired of each of the parties regarding his or 
her employment and the worksheet, exhibit 1. At the time of the 
hearing, Bobbi was employed on a part-time basis at a child- 
care facility. Exhibit 1 shows Bobbi’s monthly gross income to 
be $1,666 and her net income to be $1,361. Timothy’s monthly 
gross income is shown to be $893 and his net $728. Upon the 
court’s inquiry, Timothy testified that he was in the process of 
starting his own computer consulting business and that the fig- 
ures for his income on exhibit 1 were only projections because 
of his company being in a “start-up” phase. He stated that in the 
year preceding the hearing, he had earned approximately 
$50,000 through October 1996 at Crete Carrier, where he had 
worked for 9 years in the computer department. He made 
approximately the same income in the year prior. He “hope[d]” 
that he would be at the same income level as at Crete Carrier in 
his new business in 2 or 3 years. At the conclusion of the hear- 
ing, the trial court took the case under advisement, stating: “So 
that the parties are aware, my concern is the amount of the child 
support. And based on the testimony here, I believe it to be 
inadequate.” 

The trial court’s decree of dissolution was filed May 16, 
1997. In it, the trial court approved the parties’ stipulation, 
made it a part of the decree by reference, and expressly found 
that it was reasonable and not unconscionable. At the same 
time, the court ordered Timothy to pay $579 per month instead 
of the $150 per month stipulated to by the parties. Consistent 
with paragraph C of the Nebraska Child Support Guidelines, the 
trial court appended to its decree its own child support calcula- 
tions reflecting Bobbi’s net income of $1,338 and Timothy’s of 
$2,469. 

Timothy filed a motion to vacate judgment and for new trial 
on May 22, 1997, which was overruled on June 6. Timothy filed 
his notice of appeal on June 20. 


ASSIGNMENTS OF ERROR 
Restated and summarized, Timothy claims that the trial court 
erred in changing the amount of child support without disap- 
proving the entire property settlement agreement and without 
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giving the parties a further opportunity to be heard. He also 
asserts error in the trial court’s overruling his joint motion to 
vacate and for new trial. 


STANDARD OF REVIEW 

[1] In an appeal of an action for dissolution of marriage, an 
appellate court reviews the case de novo on the record to deter- 
mine whether there has been an abuse of discretion by the trial 
judge, whose judgment will be upheld absent an abuse of dis- 
cretion. Davidson v, Davidson, 254 Neb. 656, 578 N.W.2d 848 
(1998). 

[2] Our law is clear that absent an abuse of discretion, a court 
has the inherent power to vacate or modify its own judgment at 
any time during the term at which those judgments are pro- 
nounced, and such power exists entirely independent of any 
statute. Hyde v. Shapiro, 216 Neb. 785, 346 N.W.2d 241 (1984). 

[3] An appellate court will affirm the district court’s denial of 
a motion for new trial absent an abuse of discretion. Welch v. 
Welch, 246 Neb. 435, 519 N.W.2d 262 (1994). 


ANALYSIS 

Timothy claims that the trial court erred in changing the child 
support from the amount which the parties had stipulated to 
and, at the same time, entering a decree approving the balance 
of the parties’ stipulation. He relies on paragraph 18, which 
Timothy contends should be read to mean that if the parties’ 
agreement was not accepted in full by the trial court, then the 
entire agreement was null and void. 

[4] To promote the amicable settlement of disputes between 
parties to a dissolution action, the parties may enter into a writ- 
ten “property settlement agreement containing provisions for the 
maintenance of either of them, the disposition of any property 
owned by either of them, and the support and custody of minor 
children.” Neb. Rev. Stat. § 42-366(1) (Reissue 1993). The terms 
of such an agreement, except for terms providing for the support 
and custody of minor children, are binding on the court unless it 
finds the agreement is unconscionable. § 42-366(2). 

[5-7] In determining whether a proposed settlement in a 
domestic case meets the statutory requirement of conscionabil- 
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ity, a trial judge has discretion to request the production of fur- 
ther evidence, but the court is not obligated to do so. See 
McWhirt v. Heavey, 250 Neb. 536, 550 N.W.2d 327 (1996). See, 
also, § 42-366(2). “ ‘It is the duty of the parties and their coun- 
sel to produce evidence on the issues before the court, and to 
place this duty on the trial judge would overstep the bounds of 
judicial propriety.’ ” McWhirt, 250 Neb. at 547, 550 N.W.2d at 
335, quoting Buker v. Buker, 205 Neb. 571, 288 N.W.2d 732 
(1980). Nevertheless, in reviewing a property settlement agree- 
ment entered into by the parties, the trial court “is admonished 
not to regard the agreement lightly but, rather, is required to 
carefully scrutinize the agreement in order to be sure that nei- 
ther party takes an unconscionable advantage over the other 
through fraud.” Colson v. Colson, 215 Neb. 452, 454-55, 339 
N.W.2d 280, 281-82 (1983). 

[8] The paramount concern in determining child support is 
the best interests of the child. Schulze v. Schulze, 238 Neb. 81, 
469 N.W.2d 139 (1991). Determination of the best interests of 
a child includes a judicial decision based upon evidence. Jd. 
Disposition of a question pertaining to a child’s best interests 
is not governed exclusively by a parental stipulation. Jd. See, 
also, Stuhr v. Stuhr, 240 Neb. 239, 481 N.W.2d 212 (1992); 
Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 
(1991); Eliker v. Eliker, 206 Neb. 764, 295 N.W.2d 268 (1980); 
Burns v. Burns, 2 Neb. App. 795, 514 N.W.2d 848 (1994). 

Thus, while agreements for child custody and support are not 
“binding” on the court, as are those involving matters other than 
child custody and support, even the latter are subject to inde- 
pendent court scrutiny and a finding of conscionability is a pre- 
requisite to their binding effect. 

[9] In determining the amount of a child support award, the 
trial court must consider the status, character, and situation of 
the parties and the estimated cost of support of their children. 
Faaborg v. Faaborg, 254 Neb. 501, 576 N.W.2d 826 (1998). In 
doing so, the Nebraska Child Support Guidelines are applied as 
a rebuttable presumption, and all orders for child support shall 
be established in accordance with the provisions of the guide- 
lines unless the court finds that one or both parties have pro- 
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duced sufficient evidence to rebut the presumption that the 
guidelines should be applied. Jd. 
Timothy readily acknowledges that the trial court was not 
compelled to accept the parties’ stipulation and property settle- 
ment agreement. However, he argues that such agreements are 
the result of negotiated settlements and if a district court decides 
not to approve a provision in such an agreement, the paragraph 
proclaiming the entire agreement null and void operates to 
protect the parties and let them start negotiating again to 
form a new agreement, or in the alternative, go to trial. 
This type of provision keeps the court from being bur- 
dened with cases on the trial dockets and it encourages 
settlement. 

Brief for appellant at 9. 

It is beyond dispute that property settlement agreements are 
a matter of negotiation and that negotiation, by definition, is a 
“give and take” process. Moreover, experience and common 
sense suggest that all aspects of such agreements—property, 
debt, alimony, custody, and child support—are interconnected 
to some degree in the settlement process. Stated another way, 
the parties reach a compromise, with each part of the agreement 
being consideration for the other. The agreement here speaks to 
that concept: “13. ENFORCEMENT. This agreement and the 
provisions thereof rest upon valuable consideration moving 
from each of the parties to the other, and shall be binding upon 
each of the parties and shall be enforceable by either party in 
any Court or in any manner prescribed by law.” 

While paragraph 18 of the stipulation does not expressly pro- 
vide that if any part is rejected, the whole is null and void, that 
is the only reasonable construction to place on it. Naturally, if 
any part is rejected, the stipulation is “not approved.” And if not 
approved by the court, “the entire document shall be null and 
void.” In contract parlance, the stipulation contemplates that its 
parts shall be common and interdependent, thus rendering it 
“entire” rather than “severable” or “divisible.” See 17A C.J.S. 
Contracts § 331 (1963). Such provisions are not unusual to 
agreements generally or to property settlement agreements in 
particular. As to the latter, they do not interfere with the district 
court’s duty to independently scrutinize the property, child cus- 
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tody, and child support issues. Indeed, it seems to us that 
restricting the use of this type of provision in property settle- 
ment agreements would unreasonably inhibit the parties’ free- 
dom to contract and adversely impact the resolution of divorce 
cases through the settlement process. 

Bobbi appeared without counsel at the final hearing. The 
stipulation provides: 

12. ATTORNEYS. 

A. Each of the parties expressly certifies that they have 
entered into this agreement upon mature consideration 
with sufficient opportunity to obtain the advice of counsel; 
that consent to the execution of this agreement has not 
been obtained by duress, fraud, or undue influence of any 
person; and that no representations of fact made by either 
party to the other have been relied upon except as 
expressly set forth herein. 

B. The parties agree that this Stipulation and Property 

- Settlement Agreement is fair, reasonable, equitable and is 
not unconscionable. 

The record made below does not disclose whether Bobbi, 
unrepresented at the May 8, 1997, hearing, obtained the advice 
of counsel before affixing her signature to the stipulation. 
Under these circumstances, the trial court properly scrutinized 
the agreement to determine that no unconscionable advantage 
was obtained by Timothy over Bobbi through fraud, intimida- 
tion, ignorance, passion, or improvidence. See Robbins v. 
Robbins, 3 Neb. App. 953, 536 N.W.2d 77 (1995). But there is 
no indication in the record that any of those grounds caused the 
rejection of the child support agreed upon. Instead, the record 
suggests that the parties’ child support figure was rejected 
because the court did not accept the projected income figures 
for Timothy. 

Timothy is not challenging the trial court’s authority to inde- 
pendently review the parties’ child support figure and to reject 
it. Rather, his argument is that the court erred in rejecting a por- 
tion of the stipulation and, at the same time, accepting the rest 
of the stipulation and basing the decree on it. 

If the disapproved portion of this agreement had involved © 
alimony or a property-debt issue, few would question the merit 


894 7 NEBRASKA APPELLATE REPORTS 


of Timothy’s position. For example, if the court had taken the 
entire case under advisement and later entered a decree which 
rejected the parties’ stipulation on waiving alimony and instead 
awarded Bobbi $1,000 per month alimony for 10 years, and 
approved everything else, the unfairness to Timothy would be 
patent. In that instance, whatever consideration Timothy gave 
Bobbi for her waiver of alimony would still flow to Bobbi. The 
consideration he was to receive—the waiver—would be denied 
to him. A more appropriate course in that circumstance, if the 
court deemed the alimony waiver to be unconscionable, would 
be to disapprove the entire agreement, notify the parties, and 
order or grant them an opportunity to adduce additional evi- 
dence on the issues presented or to present a new agreement. 
See § 42-366(3) (upon finding that parties’ property settlement 
agreement is unconscionable court “may request the parties to 
submit a revised agreement or the court may make orders for 
the disposition of property, support, and maintenance”); 
§ 42-366(8) (“Lif the parties fail to agree upon a property set- 
tlement which the court finds to be conscionable, the court shall 
order an equitable division of the marital estate’’). 

Admittedly, agreements for child custody and child support 
are treated somewhat differently than those for property and 
alimony issues under our divorce jurisprudence. However, a 
contract containing an “all or nothing” provision such as the 
one here also compels a course of action similar to the one 
stated above when an agreement on custody or support is 
rejected. When the court rejected Timothy and Bobbi’s agree- 
ment on child support, it abused its discretion by deciding the 
rest of the issues based on the stipulation. The parties’ stipula- 
tion, by its terms, became null and void when a portion of it was 
rejected. Because the record made for purposes of obtaining 
approval of the property settlement agreement was woefully 
inadequate to make any reasonable independent determination 
of alimony, division of property, or debt allocation issues, a 
decision upon all issues should have awaited the presentation of 
additional evidence or a new stipulation. 

Here, the district court took the entire case under advisement 
at the conclusion of the May 8, 1997, hearing. Although there 
was concern expressed at the closing of the hearing over the 
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adequacy of child support, it was the court’s decree that first 
advised of the finding of the court that the stipulation had been 
disapproved regarding the child support issue but enforced as to 
everything else. At that point, Timothy’s obvious recourse was 
limited to seeking a vacation of the decree or new trial on the 
basis of paragraph 18 of the stipulation. This is the procedure he 
followed, and the court abused its discretion in not granting the 
motion. 


CONCLUSION 
The trial court abused its discretion in entering a decree 
based upon the parties’ stipulation. The stipulation was condi- 
tioned upon its being approved in its entirety, and the court 
rejected a portion of it. Timothy’s motion to vacate or for new 
trial should have been granted. The judgment of the district 
court is reversed, and the cause is remanded for further 


proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLANT, V. 
JUNIPER D. HOPKINS, APPELLEE. 
587 N.W.2d 408 


Filed November 17, 1998. No. A-97-1102. 


1, Criminal Law: Courts: Appeal and Error. Upon appeal from a county court in a 
criminal case, a district court acts as an intermediate appellate court, rather than as a 
trial court, and its review is limited to an examination of the county court record for 
error or abuse of discretion. Both a district court and a higher appellate court gener- 
ally review appeals from a county court for error appearing on the record. 

2. Judgments: Appeal and Error. On a question of law, an appellate court is obligated 
to reach a conclusion independent of the determination reached by the court below. 

3. Courts: Judgments: Appeal and Error. In cases where the district court sits as an 
intermediate appellate court, the district court reviews the county court judgment for 
error appearing on the record made in the county court. 

4. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion by the trial court. 

5. ___:____. The power to impose a sentence for the commission of a crime against 
the State is entrusted to the sentencing court and not to an appellate court. 
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6. Sentences. An abuse of discretion takes place when the sentencing court’s reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a substantial right and 
a just result. 

7. Courts: Sentences. Courts are well advised to rely upon the statutory guidelines for 
imposing sentences. 

8. Courts: Sentences: Appeal and Error. Mitigating considerations are relevant when 

a sentence is appealed as excessive, but only on the question of whether the sentenc- 

ing court abused its discretion and not as justification for a lesser sentence which the 

appellate court would have imposed. 

—__: ___: ___.. An appellate court may not vacate a sentence of imprisonment 

imposed by a trial court simply because the defendant possesses redeeming qualities 

which might lead other trial courts, or the appellate court, to render a more lenient 

sentence. 


10. : ____. An appellate court, including a district court reviewing a county 


court sentence, has extremely limited review of sentences. 


Appeal from the District Court for Seward County, ALAN G. 
GLEss, Judge, on appeal thereto from the County Court for 
Seward County, GERALD E. Rouse, Judge. Judgment of District 
Court reversed. 


C. Jo Petersen, Seward County Attorney, for appellant. 
Dorothy A. Walker, of Dorothy A. Walker, P.C., for appellee. 
Irwin, Chief Judge, and Sievers and Insopy, Judges. 


SIEVERS, Judge. 
INTRODUCTION 


In this case, we discuss the role of the district court in 
reviewing sentences pronounced by the county court. 


BACKGROUND 

On April 5, 1997, 22-year-old Juniper D. Hopkins procured 
alcohol for her 20-year-old friend, Rhonda Hunn. Hopkins 
bought a six-pack of beer and a bottle of malt liquor, and she 
and Hunn drank some of the beer while at Hopkins’ residence 
in Lincoln, Nebraska. Later, the two women went to Branched 
Oak Lake in Seward County in order to enjoy the warm night, 
and they drank more beer while at the lake. Upon attempting to 
return to Lincoln, Hopkins and Hunn became lost. As they 
drove through Seward County, searching for a road back to 
Lincoln, Hopkins was pulled over by a state trooper for failing 
to signal a turn. Hopkins passed blood alcohol tests adminis- 
tered by the state trooper. However, she was charged with a vio- 
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lation of Neb. Rev. Stat. § 53-180 (Reissue 1993), which pro- 
hibits procuring alcohol for a minor. Violation of § 53-180 is a 
Class I misdemeanor. The Nebraska Legislature has determined 
that Class I misdemeanors are punishable by up to 1 year in 
prison, a fine not to exceed $1,000, or both. See Neb. Rev. Stat. 
§ 28-106 (Reissue 1995). There is no minimum sentence or 
punishment for a Class I misdemeanor. 

On May 19, 1997, Hopkins appeared in the county court for 
Seward County, and pled guilty to violating § 53-180. On June 
16, the county court sentenced Hopkins to 7 days in jail and a 
$500 fine. Hopkins appealed the county court’s decision to the 
district court for Seward County. Hopkins’ assignments of error 
to the district court included the claims that the county court 
erred in sentencing Hopkins to 7 days in jail rather than proba- 
tion and that the jail sentence and fine were excessive and not 
warranted by the circumstances of the case. 

The district court for Seward County heard the appeal on 
August 26, 1997. The judgment of conviction and the fine were 
affirmed, but the district court vacated the 7-day jail sentence. 
In its order of “Tudgment on Appeal” entered September 19, the 
district court held, in part: 

Appellant was convicted of procuring alcoholic liquor for 
a minor, appellant’s 20 years and 9 months old close 
friend. The county court sentenced appellant to 7 days in 
the county jail and a fine of $500.00. Appellant challenged 
the jail term as an abuse of discretion[.] 

Considering: the relationship between the minor and 
appellant; that the minor was only 3 months shy of the age 
of 21 years at the time; that only the minor and the appel- 
lant were involved; that no one was injured; that no other 
aggravating circumstances initiated by appellant sur- 
rounded the commission of the offense; that appellant’s 
entire criminal record prior to the commission of this 
offense consisted of one 4 year old speeding conviction; 
that appellant is a full-time managerial employee; that 
appellant’s attitude toward commission of this offense is 
one of repentance; that appellant is married and a member 
of the National Guard, I agree with appellant. 

The State timely appealed to this court. 
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ASSIGNMENTS OF ERROR 
The State assigns the following errors in this appeal: The dis- 
trict court erred (1) in modifying the county court’s sentencing 
order and (2) in finding an abuse of discretion by the county 
court in sentencing Hopkins to 7 days in jail. 


STANDARD OF REVIEW 

[1] Upon appeal from a county court in a criminal case, a dis- 
trict court acts as an intermediate appellate court, rather than as 
a trial court, and its review is limited to an examination of the 
county court record for error or abuse of discretion. Both a dis- 
trict court and a higher appellate court generally review appeals 
from a county court for error appearing on the record. State v. 
Brooks, 5 Neb. App. 5, 554 N.W.2d 168 (1996). 

[2] On a question of law, an appellate court is obligated to 
reach a conclusion independent of the determination reached by 
the court below. State v. Jackson, 255 Neb. 68, 582 N.W.2d 317 
(1998). 


ANALYSIS 
Issues Before This Court. 

We note that Hopkins’ argument against the jail sentence 
focuses in part on whether the district court’s vacation of the jail 
sentence had the effect of imposing an excessively lenient sen- 
tence. However, the issue of excessive leniency was not 
assigned as error by the State. Rather, the State focuses on the 
sentence ordered by the county court and whether that sentence 
was an abuse of discretion. Next, we note that the State’s two 
assignments of error are essentially variations on the same 
theme, that the district court erred in vacating the county court’s 
order of a 7-day jail sentence. Thus, we will address the two 
assignments of error simultaneously. 


Abuse of Discretion in Sentencing. 

[3-7] In cases where the district court sits as an intermediate 
appellate court, the district court reviews the county court judg- 
ment for error appearing on the record made in the county court. 
State v. Dvorak, 254 Neb. 87, 574 N.W.2d 492 (1998). A sen- 
tence imposed within statutory limits will not be disturbed on 
appeal absent an abuse of discretion by the trial court. State v. 
Hill, 255 Neb. 173, 583 N.W.2d 20 (1998); State v. Pattno, 254 
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Neb. 733, 579 N.W.2d 503 (1998). “Moreover, to the sentenc- 
ing court and not to an appellate court is entrusted the power to 
impose sentences for the commissions of crimes against the 
State; the judgment of the sentencing court cannot be interfered 
with in the absence of an abuse of discretion.” State v. Philipps, 
242 Neb. 894, 897, 496 N.W.2d 874, 877 (1993). An abuse of 
discretion takes place when the sentencing court’s reasons or 
rulings are clearly untenable and unfairly deprive a litigant of a 
substantial right and a just result. State v. Hill, supra. Courts are 
well advised to rely upon the statutory guidelines for imposing 
sentences. State v. Pattno, supra. 

In this case, the 7-day jail sentence imposed upon Hopkins 
by the county court is certainly much shorter than she might 
have received, The maximum sentence of imprisonment autho- 
rized under the statutory guidelines for a Class I misdemeanor 
is 1 year. See § 28-106. The fact that Hopkins’ sentence by the 
county court falls well within the statutory guidelines and is in 
fact on the lenient side of those guidelines demonstrates that 
the sentence was not clearly untenable and did not unfairly 
deprive Hopkins of a substantial right and a just result. A sen- 
tence clearly within the statutory limits is generally not an 
abuse of discretion. State v. Pattno, supra. 

[8] Hopkins, however, places importance on those circum- 
Stances surrounding the crime which appear favorable to her. 
Similarly, in its order of judgment on appeal, the district court 
listed factors which the district court felt justified a more 
lenient sentence, such as the fact that the minor for whom 
Hopkins provided alcohol was a friend and was almost 21 years 
old at the time of the crime. Such considerations are relevant for 
the trial court to whom the responsibility of sentencing is 
entrusted. But here, the district court was serving as an inter- 
mediate appellate court, not as a trial court. The mitigating con- 
siderations are also relevant when a sentence is appealed as 
excessive, but only on the question of whether the sentencing 
court abused its discretion and not as justification for a lesser 
sentence which the appellate court would have imposed. 

A comparable situation involving a defendant sentenced to 
jail despite some substantial mitigating factors in her favor 
occurred in State v. Philipps, supra. In Philipps, the Nebraska 
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Supreme Court reversed the decision of this court to vacate a 
sentence of 1 year in jail for a woman who had embezzled 
$10,000 from her employer. As a result of a plea agreement, 
Philipps pled guilty to three Class I misdemeanors. She was 
sentenced to | year in jail for each charge, the sentences to run 
concurrently. 

The crime was Philipps’ first and was motivated, at least in 
part, by a desire to help pay family medical bills and for home 
repairs. Further, the stolen money was repaid with funds from 
Philipps’ profit-sharing program. Phillips was in her late twen- 
ties, had two daughters and a stepson, and was pregnant. 
Considering those and other factors, this court believed that the 
sentence of jail time was excessive. 

The Nebraska Supreme Court reversed this court’s vacation 
of Philipps’ jail sentence. The Supreme Court stated that exces- 
siveness in sentencing is tightly linked to abuse of discretion. 
The court further stated: 

Indeed, the abuse of discretion standard was found to be 
intertwined with that of excessiveness at least as early as 
1954 in Taylor v. State, 159 Neb. 210, 66 N.W.2d 514 
(1954), wherein we wrote: “Contrary to defendant’s con- 
tention, we find nothing in the record before us which 
could lawfully sustain a conclusion that the trial court 
abused its discretion and thereby imposed an excessive 
sentence upon defendant.”. . . 

Nor is the fact that on occasion this court has referred 
to sentences imposed in other cases as a means of illus- 
trating an abuse of discretion . . . to be interpreted as 
meaning that in a nondeath sentence an appellate court is 
to conduct a de novo review of the record to determine 
whether a sentence is proportionate and thus appropriate. . 
. . [T]he issue in reviewing a sentence is not whether 
someone else in a different case received a lesser sentence, 
but whether the defendant in the subject case received an 
appropriate one. Moreover, to the sentencing court and not 
to an appellate court is entrusted the power to impose sen- 
tences for the commissions of crimes against the State; the 
judgment of the sentencing court cannot be interfered with 
in the absence of an abuse of discretion. 
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(Citations omitted.) State v. Philipps, 242 Neb. 894, 897, 496 
N.W.2d 874, 877 (1993). 

{9] Thus, an appellate court may not vacate a sentence of 
imprisonment imposed by a trial court simply because the 
defendant possesses redeeming qualities which might lead 
other trial courts, or the appellate court, to render a more lenient 
sentence. As previously discussed, there must be an abuse of 
discretion in order to merit such a vacation of sentence. 

[10} On three separate occasions, this court has found a sen- 
tence to be excessive and made changes to the sentence, and on 
each of the three occasions, this court’s finding was reversed. 
See, State v. Philipps, supra; State v. Riley, 242 Neb. 887, 497 
N.W.2d 23 (1993); State v. Reynolds, 242 Neb. 874, 496 
N.W.2d 872 (1993). The lesson from Philipps, Riley, and 
Reynolds is that an appellate court, including a district court 
reviewing a county court sentence, has an extremely limited 
review of sentences, and sentences within statutory limits are 
uniformly and routinely affirmed despite the appellate court’s 
opinion of the sentence. Compare Neb. Rev. Stat. § 29-2308 
(Reissue 1995), which states in part: 

In all criminal cases that now are or may hereafter be 
pending in the Court of Appeals or Supreme Court, the 
appellate court may reduce the sentence rendered by the 
district court against the accused when in its opinion the 
sentence is excessive, and it shall be the duty of the appel- 
late court to render such sentence against the accused as in 
its opinion may be warranted by the evidence. 

Nonetheless, and as a consequence of the three decisions 
cited above, the district court’s power and discretion when 
reviewing sentences imposed by the county court is limited by 
the abuse of discretion standard and the now well-established 
law that a sentence within the limits set by the Legislature 
generally is not an abuse of discretion. The sentence at issue 
was clearly on the lenient side of what the law allows to be 
imposed for this crime. Because of the limited review of sen- 
tences by the appellate courts of this state, including the district 
court when it sits as an appellate court, it serves no purpose for 
us to review the statutory sentencing conditions from Neb. Rev. 
Stat. § 29-2260 (Reissue 1995). The sentence that the district 
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court would have imposed or that we would have imposed is not 
relevant under State v. Philipps, supra. The county court’s sen- 
tence was well within the statutory limits set by the Legislature 
and was, in fact, on the low end of what the Legislature allows. 
Therefore, there was no abuse of discretion by the sentencing 
court. We reverse the judgment of the district court and reinstate 
the county court’s sentence. 
REVERSED. 


PIKE LEE OSBORNE, APPELLEE, V. ANGIE STANFIELD, APPELLANT. 
586 N.W. 2d 670 


Filed November 17, 1998. No. A-98-144. 


1, Child Custody: Jurisdiction: Appeal and Error. The question as to whether juris- 
dicton existing under the Nebraska Child Custody Jurisdiction Act should be exer- 
cised is entrusted to the discretion of the trial court and is reviewed de novo on the 
record and will be upheld on appeal absent an abuse of discretion. 

2. Child Custody: Jurisdiction. In determining whether a court should entertain a 
child custody proceeding having interstate implications, the court should first deter- 
mine whether it has jurisdiction and then determine whether it is appropriate to exer- 
cise that jurisdiction. 

3. ___:___. A child's physical presence in this state is sufficient by itself to confer 
jurisdiction on a court to make a child custody determination under the emergency 
provisions of Neb. Rev. Stat. § 43-1203(2) (Reissue 1993). 

4. ___: ___. The Nebraska Child Custody Jurisdiction Act allows for conditional 
orders which impose just and proper conditions upon the transfer of the proceeding 
involving a child’s custody and care to another state. 

5. Res Judicata: Judgments. Res judicata bars relitigation of any right, fact, or matter 
directly addressed or necessarily included in a former adjudication when the former 
judgment was a final judgment. 

6. Judgments. A judgment which is not final and does not adjudicate the rights in liti- 
gation in a conclusive and definitive manner cannot be set up in bar of a subsequent 
action. 

7. Child Custody: Judgments: Appeal and Error. A conditional order, while not a 
final determination of child custody, is an appealable order, because it clearly affects 
a substantial right and is made in a special proceeding. 


Appeal from the District Court for Adams County: STEPHEN 
ILLINGWORTH, Judge. Affirmed. 


Jay B. Judds, of Lauritsen, Brownell, Brostrom, Stehlik & 
Thayer, for appellant. 
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Mark J. Young, of Anderson, Vipperman, Kovanda, Wetzel & 
Young, for appellee. 


Irwin, Chief Judge, and Sievers and Insopy, Judges. 


SIEVERS, Judge. 
INTRODUCTION 


This opinion addresses the consequences of a district court 
order which would have relinquished jurisdiction to the South 
Dakota courts upon the satisfaction of two conditions, neither of 
which occurred. Ultimately, we address the propriety of the 
Nebraska district court’s decision to retain jurisdiction of the 
matter under the Nebraska Child Custody Jurisdiction Act 
(NCCIA), Neb. Rev. Stat. §§ 43-1201 through 43-1225 (Reissue 
1993 & Cum. Supp. 1996). 


BACKGROUND 

On July 17, 1997, Pike Lee Osborne (Osborne) filed a pater- 
nity petition in the district court for Adams County, Nebraska, 
alleging that he was the biological father of Kyley Miles 
Osborne, born October 18, 1996. The petition also alleged that 
Angie Stanfield (Stanfield) was Kyley’s natural mother and that 
Osborne and Stanfield had never been married to one another. 
Osborne prayed that the court enter an order determining him to 
be Kyley’s natural father and that he be awarded custody. In an 
ex parte temporary custody order filed the same day, Osborne 
was awarded temporary custody of Kyley, who was 9 months 
old at the time. 

On July 29, 1997, Stanfield filed a special appearance, 
objecting to the court’s subject matter jurisdiction under the 
NCCIA. Stanfield alleged that jurisdiction in Nebraska was 
improper because South Dakota was Kyley’s home state. On 
August 22, 1997, evidence and argument were submitted to the 
district court by both parties in the form of affidavits and briefs 
of counsel on the special appearance. Attached to Stanfield’s 
affidavit, as exhibit A, was a copy of a complaint filed by 
Stanfield in the district court for Spink County, South Dakota, 
against Osborne. Stanfield requested custody of Kyley as well 
as child support from Osborne in the complaint. 

In a journal entry filed September 16, 1997, the district court 
stated: 
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[N]either Nebraska [n]or South Dakota is the home state 
of the child. The Court finds South Dakota to be a more 
appropriate forum due to the number of witnesses from 
that state. The Court will retain jurisdiction of this matter 
until South Dakota accepts jurisdiction over the matter on 
the conditions listed herein. 

The Court further finds that, based on the evidence 
received, neither party is a fit candidate for temporary cus- 
tody of said minor child, and therefore places custody of 
the minor child with this court until a determination can be 
made that South Dakota will accept jurisdiction. 

This court will relinquish jurisdiction and custody of 
said minor child upon receipt of an appropriate order from 
the South Dakota Court: 1) accepting jurisdiction of the 
case, and 2) placing the minor child in an appropriate fos- 
ter home or other suitable placement other than that of 
[Stanfield]. 

Osborne filed a motion for reconsideration on September 22, 
1997, on the issue of parental fitness: Osborne alleged in the 
motion (1) that there was insufficient evidence for the court to 
“make a finding that [Osborne] is unfit” to have custody of 
Kyley and (2) that there existed no need to remove Kyley from 
his care. Stanfield filed a reply to the motion, arguing that 
Osborne had not been determined to be Kyley’s biological 
father and, thus, that he had no standing to assert any claim to 
temporary custody. In his response to Stanfield’s reply, Osborne 
stated: 

{T]he sole issue pending before the Court on [Osborne’s] 
Motion for Reconsideration is the fitness of [Osborne] to 
have the temporary care, custody and control of the minor 
daughter until such time as the appropriate Court in South 
Dakota either accepts jurisdiction or denies the same, 
returning this matter to Nebraska. 
In a journal entry and order filed October 30, 1997, the district 
court overruled the motion for reconsideration and ordered, “{I]f 
South Dakota has not accepted jurisdiction under the conditions 
stated in the order of September 16, 1997, by November 7, 1997 
. . . jurisdiction shall remain in Adams County, Nebraska, until 
final hearing.” 
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As far as the record reveals, nothing further happened in 
Nebraska until December 24, 1997, when Osbome filed a 
“Motion to Retain Jurisdiction,” which alleged, in pertinent part: 

That as of December 23, 1997, the South Dakota Court 
has not yet assumed jurisdiction and a hearing has been set 
for January 23, 1998, to determine if South Dakota is the 
appropriate forum for hearing this matter. 


.. . That the child has been in Nebraska for approxi- 
mately nine months. Those individuals who will have 
meaningful testimony concerning the child and the rela- 
tionship of the parents to the child are in Nebraska. ... 

.. . That there exist virtually no contacts between the 
child of the parties and the [S]tate of South Dakota. ... 

WHEREFORE, [Osborne] prays that the Court retain 
jurisdiction.... 

A hearing was held on the motion to retain jurisdiction on 
January 8, 1998. On January 22, the trial court ruled that the 
court would retain jurisdiction of the case. In its journal entry 
and order, the court stated in part: 
Originally this Court found neither South Dakota [nJor 
Nebraska to be the home state of the child but found South 
Dakota to be more appropriate due to the number of wit- 
nesses from that state. That order was entered on 
September 16, 1997. South Dakota did not accept juris- 
diction until December 24, 1997, based on an ex parte affi- 
davit from [Stanfield’s] South Dakota counsel. 

The Court finds there has been a change in circum- 
stances since the order of September 16, 1997. The child, 
age 15 months, has resided in Nebraska for 10 of those 
months. 

The court determined that the requirements under § 43-1203(b), 
governing jurisdiction under the NCCIJA, had been satisfied and 
found Nebraska to be the “more convenient” forum to hear the 
case. Stanfield filed her appeal to this court on February 19, 
1998. 


ASSIGNMENTS OF ERROR 
Stanfield argues that the district court erred as a matter of law 
(1) by allowing a second trial to take place after the time for fil- 
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ing a motion for new trial or appeal had expired and (2) by 
allowing a second trial to take place when the court no longer 
had subject matter jurisdiction. Stanfield also argues that the 
issue of jurisdiction “was Res Judicata.” 


STANDARD OF REVIEW 
[1] The question as to whether jurisdiction existing under the 
NCCIA should be exercised is entrusted to the discretion of the 
trial court and is reviewed de novo on the record. As in other 
matters entrusted to the trial judge’s discretion, absent an abuse 
of discretion, the decision will be upheld on appeal. In re 
Interest of Floyd B., 254 Neb. 443, 577 N.W.2d 535 (1998). 


ANALYSIS 

Stanfield argues that the January 8, 1998, hearing on 
Osborne’s motion to retain jurisdiction, which she labels “a 
motion for new trial,” brief for appellant at 12, should not have 
occurred, because the Nebraska court had previously deter- 
mined, in an order filed September 16, 1997, that jurisdiction 
was appropriate in South Dakota. 

[2] Stanfield’s contention that South Dakota has jurisdiction 
in this case implicates the NCCJA, which governs child custody 
disputes having interstate implications. Because the jurisdic- 
tional requirements of the NCCJA are applicable, we must 
determine whether the district court properly exercised its juris- 
diction, because when an appeal is taken from a court which 
lacked jurisdiction, the appellate court acquires no jurisdiction. 
In re Complaints of McLeod Telemanagement et al., 255 Neb. 
202, 583 N.W.2d 39 (1998). In determining whether a court 
should entertain a child custody proceeding having interstate 
implications, the court should first determine whether it has 
jurisdiction and then determine whether it is appropriate to 
exercise that jurisdiction. In re Interest of Floyd B., supra. 

We initially note that there had been no determination of 
Kyley’s custody by another state. Thus, the district court was 
exercising initial jurisdiction over Kyley. The district court had 
jurisdiction to make a child custody determination by initial 
decree if one of the four following grounds of jurisdiction 
existed: (1) home state jurisdiction, (2) significant connection 
jurisdiction, (3) emergency jurisdiction, or (4) default jurisdic- 
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tion (when no other state would have jurisdiction or when 
another state has declined to exercise jurisdiction, and it is in 
the best interests of the child that the court assume jurisdiction). 
§ 43-1203. 

We first find that of the possible grounds for initial jurisdic- 
tion, home state jurisdiction was not initially applicable, 
because Kyley was born in South Dakota on October 18, 1996, 
and moved to Nebraska on or about April 1, 1997. Therefore, 
she had not been a resident of Nebraska exclusively and contin- 
uously for at least 6 consecutive months prior to the filing of the 
petition on July 17, as required by § 43-1202(5) for home state 
jurisdiction. Second, significant connection jurisdiction was 
most likely not present, because according to the affidavits sub- 
mitted at the hearing on the petition, Kyley had lived in South 
Dakota for almost 6 months, her grandparents from each side of 
the family lived in South Dakota, and according to Stanfield, 
Kyley was only visiting Nebraska. Third, default jurisdiction 
was not present, as it is clear that South Dakota could have had 
jurisdiction over the action and had not declined to exercise it. 

[3] However, with regard to the September 16, 1997, order, 
the district court had emergency jurisdiction over Kyley. The 
emergency jurisdiction provision of the NCCJA permits a court 
to assume jurisdiction of a child who is physically present in 
this state when (1) the child has been abandoned or (2) it is nec- 
essary in an emergency to protect the child because he or she 
has been subjected to or threatened with mistreatment or abuse 
or is otherwise neglected. § 43-1203(1)(c). A child’s physical 
presence in this state is sufficient by itself to confer jurisdiction 
on a court to make a child custody determination under the 
emergency provisions of § 43-1203(2). 

In the instant case, the child was physically present in 
Nebraska and the record reveals that it was necessary for the 
district court to take custody of Kyley in order to protect her 
from a possible kidnapping by Stanfield and possible mistreat- 
ment by Osborne. Indeed, Osborne’s affidavit alleged that 
Stanfield intended to “abscond with the minor child to the State 
of South Dakota to be with a man by the name of Mike Stone, 
who is of unknown character.’ According to Stanfield’s affi- 
davit, her return to South Dakota was a means of escaping 
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Osborne’s physical abuse of her and her children. Based on the 
affidavits submitted at the hearing on August 22, 1997, the dis- 
trict court properly exercised emergency jurisdiction over Kyley 
in its September 16 order because of the danger arguably posed 
by either parent to the child. 

According to the NCCJA, a court which has jurisdiction to 
make an initial decree may decline to exercise its jurisdiction 
anytime prior to entering a decree if the court finds that it is an 
inconvenient forum and that a court of another state is a more 
appropriate forum. § 43-1207(1). To determine whether a court 
is an inconvenient forum, the court shall consider the following 
factors, among others, to determine if it is in the best interests 
of the child that another state assume jurisdiction: (1) Another 
state is or recently was the child’s home state; (2) another state 
has a closer connection with the child and his or her family; (3) 
substantial evidence concerning the child’s present or future 
care, protection, training, and personal relationships is more 
readily available in another state; (4) the parties have agreed on 
another forum which is no less appropriate; and (5) the exercise 
of jurisdiction by a court of this state would contravene a pur- 
pose [of the NCCJA]. § 43-1207(3). 

[4] After finding, on September 16, 1997, that neither South 
Dakota nor Nebraska was Kyley’s home state, the district court 
determined that South Dakota was the more appropriate forum 
under the NCCJA due to the number of witnesses from that 
state. However, in making this determination, the district court 
made it clear that it was retaining jurisdiction of the case until 
such time as it received an appropriate order of a South Dakota 
court “1) accepting jurisdiction of the case, and 2) placing the 
minor child in an appropriate foster home or other suitable 
placement other than that of [Stanfield].” In other words, the 
district court entered an order which wisely avoided sending the 
child into “jurisdictional limbo.” This order is of the type 
clearly contemplated by § 43-1207(5) of the NCCJA, which 
states: 

If the court finds that it is an inconvenient forum and that 
a court of another state is a more appropriate forum, it may 
dismiss the proceedings, or it may stay the proceedings 
upon condition that a custody proceeding be promptly 
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commenced in another named state or upon any other 

conditions which may be just and proper, including the 

condition that a moving party stipulate his consent and 

submission to the jurisdiction of the other forum. 
(Emphasis supplied.) 

On October 30, 1997, the district court further conditioned 
its relinquishment of jurisdiction on South Dakota’s accepting 
jurisdiction by November 7, which did not happen. On January 
8, 1998, the district court held a hearing on Osborne’s motion to 
retain jurisdiction. Stanfield argues that this was error for three 
reasons. 

First, Stanfield alleges that the district court relinquished 
jurisdiction to South Dakota on September 16, 1997. Thus, she 
argues that because Osborne failed to file a motion for new trial 
or timely appeal this ruling, his motion to retain jurisdiction 
was a nullity. Stanfield relies upon the faulty premise that the 
Adams County District Court divested itself of jurisdiction on 
September 16 and was, therefore, without authority to make a 
determination with respect to Kyley’s custody or paternity at 
any time thereafter. Stanfield simply misreads the order of 
September 16. The district court clearly retained jurisdiction 
unless and until the State of South Dakota satisfied the two con- 
ditions specified by the court’s order. The argument that the 
Nebraska court relinquished jurisdiction fails. 

Stanfield next asserts that the January 8, 1998, hearing was 
error because the district court no longer had subject matter 
jurisdiction, arguing that the court “already gave jurisdiction to 
South Dakota in his September 16, 1997, [order,] an order which 
became effective when South Dakota accepted jurisdiction in its 
December 24, 1997 order.” Brief for appellant at 16. Once again, 
Stanfield’s argument is premised on reading the September 16 
order as a complete and total relinquishment of jurisdiction to 
South Dakota, which it clearly was not. Because South Dakota’s 
acceptance of jurisdiction came after the conditioned date of 
November 7, the district court retained jurisdiction, and could 
continue to do so, on the ground that South Dakota had not sat- 
isfied its conditions, and Nebraska in the meantime had become 
the more appropriate forum under § 43-1207. The district court 
stated in its January 22, 1998, order: 
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The Court finds there has been a change in circum- 
stances since the order of September 16, 1997. The child, 
age 15 months, has resided in Nebraska for 10 of those 
months. Although there may be more witnesses in South 
Dakota, the witnesses most qualified to testify about the 
child’s well-being reside in Nebraska. . . . The father of the 
child resides in Nebraska. The Court finds substantial evi- 
dence exists in this state concerning the child’s present or 
future care, protection, training and personal relationships. 
Due to the passage of time, Nebraska has the most signif- 
icant contacts and closest connection with the child. At 
this time it would be harmful to the well-being of the child 
to transport her to South Dakota. 

[5,6] Finally, Stanfield argues that the January 8, 1998, hear- 
ing and the court’s subsequent ruling retaining jurisdiction were 
in error because the issue of jurisdiction was res judicata. 
However, res judicata bars only relitigation of any right, fact, or 
matter directly addressed or necessarily included in a former 
adjudication if several conditions are satisfied, including that 
the former judgment was a final judgment. See State on behalf 
of Hopkins v. Batt, 253 Neb. 852, 573 N.W.2d 425 (1998). In 
order that a judgment be final for res judicata purposes, the 
order must be such as puts an end to the particular litigation or 
definitely puts the case out of court. 50 C.J.S. Judgment § 722 
(1997). The September 16, 1997, order was not a final judgment 
concerning jurisdiction; rather, the district court stayed the pro- 
ceedings pending specific action by the South Dakota court. A 
judgment which is not final and does not adjudicate the rights 
in litigation in a conclusive and definitive manner cannot be set 
up in bar of a subsequent action. Iowa State Bank v. Trail, 234 
Neb. 59, 449 N.W.2d 520 (1989). Res judicata does not aid 
Stanfield’s appeal. 

[7] Stanfield’s entire appeal rests on the premise that the dis- 
trict court relinquished jurisdiction of the case to South Dakota 
on September 16, 1997, but this is incorrect. Moreover, the 
NCCIA specifically allows the entry of a conditional order such 
as the district court’s order of September 16. However, the 
September 16 conditional order, while not a final determination 
of custody, was an appealable order, because it clearly affected 
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a substantial right and it was made in a special proceeding. See, 
State v. Jacques, 253 Neb. 247, 570 N.W.2d 331 (1997) (special 
proceeding includes every statutory remedy not in itself action); 
State v. Schlund, 249 Neb. 173, 542 N.W.2d 421 (1996); In re 
Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 (1991) (special 
proceeding means every civil statutory remedy not encom- 
passed in Neb. Rev. Stat. ch. 25). Consequently, her appeal is 
without merit. 

We affirm the decision of the district court retaining jurisdic- 
tion of the instant case. 

AFFIRMED. 


KHANKEO XAYASENG, APPELLANT, 
v. CHIEF INDUSTRIES, INC., APPELLEE. 
586 N.W.2d 472 


Filed November 17, 1998. No. A-98-247. 


1. Workers’ Compensation: Judgments: Appeal and Error. An appellate court is 
obligated in workers’ compensation cases to make its own determinations as to ques- 
tions of law. However, the findings of fact made by a workers’ compensation judge 
on original hearing have the effect of a verdict and are not to be disturbed on appeal 
unless clearly wrong. 

2. Workers’ Compensation. Where an employee has suffered a schedule injury to 
some particular member or members and some unusual and extraordinary condition 
develops therefrom as a result thereof, which condition affects some other member 
or the body itself, an increased award is proper and should be made to cover such 
additional disability. 

3. _ __.Incases involving a loss or loss of use of both hands, both arms, both feet, both 
legs, both eyes, or hearing in both ears, or of any two thereof, total and permanent 
disability shall be determined in accordance with the facts. 

4. ___. For workers’ compensation purposes, total disability does not mean a state of 
absolute helplessness, but means disablement of an employee to eam wages in the 
same kind of work, or work of a similar nature, that he was trained for, or accustomed 
to perform, or any other kind of work which a person of his mentality and attainments 
could do. 

5. ___. If a worker has a two-member injury, compensation shall be determined by the 
facts, and the existing or concurrent injury to another part of the body is one of these 
facts, even if that injury is not to a member as defined in Neb. Rev. Stat. § 48-121(3) 
(Reissue 1993), 

6. Workers’ Compensation: Expert Witnesses. Where claimed injuries are of such a 
character as to require skilled and professional persons to determine the cause and 
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extent thereof, the question is one of science. Such a question must necessarily be 
determined from the testimony of skilled professional persons and cannot be deter- 
mined from the testimony of unskilled witnesses having no scientific knowledge of 
such injuries. 

7, ___:___. Unless the character of an injury is plainly apparent, an injury is a sub- 
jective condition, and an expert opinion is required to establish the causal relation- 
ship between an incident and the injury as well as any claimed disability consequent 
to such injury. 

8. :____.. While expert witness testimony may be necessary to establish the cause 


of a claimed injury, the Nebraska Workers’ Compensation Court does not need to 
depend on expert testimony to determine the degree of disability but instead may rely 
on the testimony of the claimant. 


Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Todd Bennett, of Rod Rehm, P.C., for appellant. 
Timothy M. Welsh, of Berens & Tate, P.C., for appellee. 


HANNON and Mugs, Judges, and Norton, District Judge, 
Retired. 


HANNON, Judge. 

This is a workers’ compensation case brought by Khankeo 
Xayaseng against his former employer, Chief Industries, Inc. 
(Chief), to recover for injuries he received while in its employ. 
Xayaseng was injured while working as a welder, and the issue 
before the Workers’ Compensation Court was whether he was 
permanently and totally disabled as a result of the injuries. The 
trial court found the injuries to his thumb and legs caused him 
to be permanently and totally disabled under Neb. Rev. Stat. 
§ 48-121 (Reissue 1993). The workers’ compensation review 
panel found the trial judge erred in considering loss of the phys- 
ical function of the thumb in determining whether Xayaseng 
was permanently and totally disabled. The review panel 
remanded the matter to the trial judge to determine the disabil- 
ity Xayaseng had suffered from the injuries to his legs without 
regard to the injury to his thumb. We conclude that Xayaseng 
suffered a two-member injury under § 48-121(3) by the injuries 
to his legs and was, therefore, entitled to permanent and total 
disability determined in accordance with the facts, including 
injuries to parts of the body that are not members for purposes 
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of the two-member injury provision. Further, we cannot find 
that the trial judge was clearly wrong in his determination of the 
extent of injuries Xayaseng incurred. Accordingly, we reverse 
the order of the review panel and remand the cause with direc- 
tions to reinstate the award of the trial judge. 


SUMMARY OF EVIDENCE 

Xayaseng worked as a welder for Chief. Xayaseng’s employ- 
ment required bending, kneeling, crawling, standing, and 
climbing ladders. On June 13, 1995, while in the scope of his 
employment, a steel beam weighing approximately 1,000 
pounds fell and landed on Xayaseng’s thighs and right thumb. 
As a result of the accident, Xayaseng was taken to the hospital 
and treated for bruised and swollen thighs and a sprained right 
thumb. Since the injury, Xayaseng has seen numerous doctors. 

Xayaseng’s family physician released Xayaseng to return to 
work on June 26, 1995. Xayaseng then saw Dr. Gordon 
Hrnicek, an internist, on June 29. Hmicek noted broken skin on 
the right thigh and bruising on the left thigh, limited motion in 
the thighs, and an injury to the thumb. Hrnicek put Xayaseng on 
disability and ordered physical therapy. Hrnicek saw Xayaseng 
again on July 13 and 21. He noted Xayaseng was improving, but 
continued to keep Xayaseng on disability. Xayaseng visited 
Hrnicek on July 18 and complained of weakness and pain in his 
thumb. Hrnicek, however, cleared Xayaseng to return to work 
on August 1. 

On August 8, 1995, Xayaseng returned to Hrnicek complain- 
ing of pain, tenderness, and swelling in his legs and thumb. 
Hrnicek treated Xayaseng’s thumb with medication through the 
month of August. Xayaseng was ordered to perform only light 
tasks. 

Xayaseng visited Dr. Robert Urban, an orthopedic surgeon, 
on September 15, 1995. Urban opined that Xayaseng sustained 
a 20-percent impairment to the thumb and a 10-percent impair- 
ment to each leg as a result of the accident. Urban also stated: 
“It is my opinion within a reasonable degree of medical cer- 
tainty, that the injury to his thighs also was the injury which 
caused his chondromalacia [soft cartilage tissue in the knee] 
and the causal relationship is direct between the two.” 
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Xayaseng next visited Hrnicek’s partner, Dr. R. Allison, on 
September 26, 1995. Allison found marks across Xayaseng’s 
quadriceps (thighs) secondary to the trauma of the beam land- 
ing on his legs. Allison prescribed that Xayaseng rest his mus- 
cles and continue physical therapy. Allison too suggested only 
light-duty work. 

In October 1995, Xayaseng saw two new doctors, Dr. David 
Swift, a rheumatologist, and Dr. Balachandran Wariyar, a neu- 
rologist. Swift diagnosed Xayaseng with traumatic leg and 
thumb injury from the accident resulting in continued weakness 
and pain. Wariyar stated that it would be approximately 1 year 
after the accident before Xayaseng reached maximum medical 
improvement. 

In November 1995, Hrnicek again examined Xayaseng and 
cleared Xayaseng to return to work on November 13. Hrnicek 
treated Xayaseng again on November 22, and again cleared him 
to return to work. 

Xayaseng felt he was in too much pain to return to work. He 
asked Chief to place him on light duty, but Chief refused. 
Xayaseng failed to come in to work, and in early December 
1995, Chief terminated Xayaseng’s employment. 

Xayaseng still complained of leg and thumb problems, and 
on January 6, 1996, Hrnicek filled out a workers’ compensation 
medical report form for Xayaseng. In the report, Hrnicek stated 
that Xayaseng reached his maximum medical treatment on 
December 1, 1995, that no future medical treatment was neces- 
sary, and that Xayaseng had no limitations whatsoever. 

On May 3, 1996, Grand Island Physical Therapy, P.C., per- 
formed a functional capacity evaluation. The therapist found 
Xayaseng improperly represented his present physical capabili- 
ties, which was based on Xayaseng’s inconsistencies while he 
was being tested. The therapist was unable to draw significant 
conclusions. 

Next, Xayaseng visited Dr. Kip Burkman on June 25, 1996. 
Burkman diagnosed Xayaseng with a 5-percent impairment in 
each leg and an 11-percent right upper body extremity impair- 
ment. Finally, Xayaseng visited Dr. D.M. Gammel, a fellow of 
the American Academy of Evaluating Physicians. Gammel 
diagnosed Xayaseng with a 10-percent impairment to his right 
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upper extremity and a 5-percent impairment to each leg caused 
by his injuries on June 13, 1995. 

Two vocational specialists examined Xayaseng on April 12 
and July 9, 1996. Both specialists determined that due to 
Xayaseng’s injury, he could no longer perform manual labor, 
and that because of his limited education and English skills, 
Xayaseng would “not be employable.” 

After an April 21, 1997, hearing, a workers’ compensation 
judge reviewed the evidence and found that Xayaseng cannot 
read or write English; that he has substantial loss of use of his 
hand because of the injury to his thumb; that he has substantial 
problems with both legs; that his only real training is as a 
welder; that a welder must use his or her dominant hand and 
must stand, squat, kneel, crawl, and climb; that Xayaseng can 
do none of these; that being a welder is an occupation which it 
is certain he can no longer do; and that he is permanently and 
totally disabled. The court made several other findings concern- 
ing the amount of the award to which Xayaseng is entitled, but 
since these findings are dependent upon the correctness of the 
disability finding and are not contested, we.need not summarize 
them. 

Chief applied for review by a three-judge panel on the 
grounds the trial judge erred in nine different respects, which 
the review panel summarized as claiming the trial judge erred in 
finding (1) that Xayaseng’s thumb was enlarged at the metacar- 
pophalangeal joint; (2) that Xayaseng has weakness in his right 
hand; and (3) that Xayaseng is permanently and totally dis- 
abled, particularly in view of findings that Xayaseng had sub- 
stantial loss of use of his right hand because of the injury to his 
thumb. 

After stating some of the evidence and reviewing Runyan v. 
Lockwood Graders, Inc., 176 Neb. 676, 127 N.W.2d 186 
(1964), the review panel concluded that the trial judge had con- 
sidered the loss of function of Xayaseng’s hand due to the 
thumb injury in determining that he suffered permanent and 
total disability under § 48-121(3). The court concluded this was 
improper under the Runyan case. In its opinion, the review 
panel stated, “The Runyan case makes it clear that the loss of 
fingers and toes is not to be considered in determining perma- 
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nent total disability.” The review panel remanded the cause to 
the trial judge with directions to determine whether or not the 
alleged injuries to Xayaseng’s legs produced permanent and 
total disability without regard to the thumb injury. The review 
panel further ordered the lower court to provide a reasoned 
decision based on findings with respect to the present condition 
of Xayaseng’s legs, the cause of that condition, and the expert 
opinion upon which he relies in making his findings. The 
review panel affirmed the award except for the finding that 
Xayaseng has been permanently and totally disabled. Xayaseng 
now appeals to this court. 


ASSIGNMENTS OF ERROR 
Xayaseng argues the review panel erred by holding the trial 
court incorrectly considered Xayaseng’s injury to his thumb in 
determining the degree of his disability and by failing to affirm 
the trial judge’s determination that Xayaseng is permanently 
and totally disabled. 


SCOPE OF REVIEW 
[1] An appellate court is obligated in workers’ compensation 
cases to make its own determinations as to questions of law. 
However, the findings of fact made by a workers’ compensation 
judge on original hearing have the effect of a verdict and are not 
to be disturbed on appeal unless clearly wrong. Johnson v. Ford 
New Holland, 254 Neb. 182, 575 N.W.2d 392 (1998). 


ANALYSIS 

The review panel based its order reversing the trial judge’s 
findings upon Runyan, supra. We will, therefore, start with a 
review of that case. In Runyan, the plaintiff lost the middle fin- 
ger of his right hand and the middle and ring fingers of his left 
hand. The plaintiff’s other five fingers were injured to the point 
where the medical evidence would support a finding that he lost 
the use of all eight fingers, but not his thumbs, and that he was 
incapacitated from performing any work similar to that which 
he performed before the accident. 

[2] The court recognized that disability of a lesser part of the 
body is injurious to the function of the greater part, such as the 
loss of a finger is injurious to the function of the hand. 
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Nevertheless, the court held that the plaintiff’s recovery was 
limited “to the schedule [compensation for] loss of . . . fingers 
as provided in subdivision (3) of section 48-121, R. R. S. 1943.” 
Runyan v. Lockwood Graders, Inc., 176 Neb. 676, 682, 127 
N.W.2d 186, 190 (1964). The Runyan court cited several cases 
stating: 
Where an employee has suffered a schedule injury to some 
particular member or members and some unusual and 
extraordinary condition develops therefrom as a result 
thereof, which condition affects some other member or the 
body itself, an increased award is proper and should be 
made to cover such additional disability. 
176 Neb. at 679, 127 N.W.2d at 189. The Runyan court deter- 
mined that no extraordinary condition developed from that 
injury. 

[3] The plaintiff in Runyan sought compensation under that 
part of subdivision (3) of § 48-121, which provided and still 
provides: “In all other cases involving a loss or loss of use of 
both hands, both arms, both feet, both legs, both eyes, or hear- 
ing in both ears, or of any two thereof, total and permanent dis- 
ability shall be determined in accordance with the facts.” 

The Runyan court rejected the notion that loss of a finger is 
injurious to the function of the hand or the body because work- 
ers’ compensation law saw fit to make an arbitrary distinction 
between injuries to fingers and injuries to the hand and the arm. 
It further pointed out that total loss of a finger is not a member 
within the two-member injury provision, quoted above. Conse- 
quently, “benefits for the loss of a finger are limited to the 
schedule loss, unless the rule cited as to unusual and extraordi- 
nary injury to some other member, or the body as a whole, has 
application.” Runyan, 176 Neb. at 679-80, 127 N.W.2d at 189. 
The Runyan court held the plaintiff’s benefits were limited to 
the scheduled compensation for the loss of eight fingers. 

Runyan is distinct from the case at hand in that it involved 
only injuries to fingers on both hands, and no other injury to the 
body. Fingers are not listed in the two-member injury section of 
subdivision (3), and the Runyan court refused to consider an 
injury to fingers as an injury to the hand absent some extraordi- 
nary injury to the hand through the fingers. Xayaseng’s condi- 
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tion is different in that he clearly has injury to two members, 
that is, his legs. 

[4] The case of Krijan v. Mainelli Constr. Co., 216 Neb. 186, 
342 N.W.2d 662 (1984), is analogous to the case at hand. In 
Krijan, the plaintiff had injured his right arm and his right leg 
in a fall, and he had a preexisting permanent partial disability to 
his left hand. He sought total permanent disability, but a rehear- 
ing panel awarded an 11-percent permanent partial disability of 
his right arm and a 13-percent permanent partial disability to his 
right leg. The Nebraska Supreme Court reversed the rehearing 
panel’s decision and held as a matter of law that the worker was 
permanently and totally disabled. In so doing, that court quoted 
extensively from subdivision (3) of § 48-121. It then stated that 
since the plaintiff had permanent partial loss of the use of one 
arm and one leg as a result of the accident, the issue was 
whether the plaintiff was in fact disabled as a result of these 
injuries. The Krijan court then stated: 

For workmen’s compensation purposes total disability 
does not mean a state of absolute helplessness, but means 
disablement of an employee to earn wages in the same 
kind of work, or work of a similar nature, that he was 
trained for, or accustomed to perform, or any other kind of 
work which a person of his mentality and attainments 
could do. [Citation omitted.] Total and permanent disabil- 
ity contemplates the inability of the workman to perform 
any work for which he has the experience or capacity to 

erform. 
216 Neb. at 189, 342 N.W.2d at 664. See, also, Schlup v. Auburn 
Needleworks, 239 Neb. 854, 479 N.W.2d 440 (1992). 

The Krijan court then reviewed the facts concerning the 
plaintiff’s inability to work at his usual occupation of carpentry, 
foreign birth, eighth grade education, work history, physical 
limitations, and various functions he could not perform, such as 
heavy lifting, squatting, and prolonged standing. A rehabilita- 
tion consultant had opined that the plaintiff might be able to 
work as a security guard. The court concluded the plaintiff was 
totally disabled. 

[5] In the case at hand, the trial judge did essentially the same 
analysis as the Krijan court except he specifically considered 
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the injuries to Xayaseng’s thumb and the resulting weakness of 
his right hand. The review panel concluded that under Runyan 
v. Lockwood Graders, Inc., 176 Neb. 676, 127 N.W.2d 186 
(1964), this was an error. We do not agree. The trial judge 
specifically found Xayaseng suffered an injury to both legs, and 
the evidence clearly supports this finding. We understand sub- 
division (3) of § 48-121 to mean that if a worker has a two- 
member injury, compensation shall be determined by the facts, 
and the existing or concurrent injury to another part of the body 
is one of these facts, even if that injury is not to a member as 
defined in that same subdivision. : 

[6] Next, Chief argues even if the court properly considered 
the injuries to the legs, Xayaseng’s proof does not support 
Chief’s liability for any alleged disability, because Xayaseng 
failed to prove other evidence of any physical limitations. Chief 
contends none of the medical experts were willing to testify to 
the fact that Xayaseng’s injuries prevented him from working 
nor would they put limits on his abilities. Further, Chief argues 
the trial judge erred in his determination of injury to Xayaseng’s 
thumb by examining it. Chief also cites Mack v. Dale 
Electronics, Inc., 209 Neb. 367, 307 N.W.2d 814 (1981), argu- 
ing that the necessary expert testimony is missing in this case. 
Mack states: 

“Where the claimed injuries are of such a character as to 
require skilled and professional persons to determine the 
cause and extent thereof, the question is one of science. 
Such a question must necessarily be determined from the 
testimony of skilled professional persons and cannot be 
determined from the testimony of unskilled witnesses hav- 
ing no scientific knowledge of such injuries.” 
209 Neb. at 370, 307 N.W.2d at 816. 

[7] The Nebraska Supreme Court in Hohnstein v. W.C. Frank, 
237 Neb. 974, 980, 468 N.W.2d 597, 602 (1991), appears to 
support Chief’s argument by stating: “It is well established that 
‘unless the character of an injury is plainly apparent, an injury 
is a subjective condition, and an expert opinion is required to 
establish the causal relationship between an incident and the 
injury as well as any claimed disability consequent to such 
injury. [Citations omitted.]’” In this case, Xayaseng presented 
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expert opinion to establish causation and the extent of the 
injuries. Dr. Urban opined that Xayaseng sustained a 20-percent 
impairment to the thumb and a 10-percent impairment to each 
leg as a result of the accident. Dr. Swift diagnosed Xayaseng 
with traumatic leg and thumb injury from the accident resulting 
in continued weakness and pain. Dr. Gammel diagnosed 
Xayaseng with a 10-percent impairment to his right upper 
extremity and a 5-percent impairment to each leg caused by his 
injuries on June 13, 1995. Two vocational specialists, Carol 
Reddy and Gail Leonhardt, both opined Xayaseng was not 
employable after the accident. 

In addition to expert opinion, the judge, in his determination 
of the extent of the injuries, cites Xayaseng’s testimony that he 
had diminished grip strength. The issue is whether the judge 
may consider Xayaseng’s testimony about the extent of his 
injury to his thumb. The Nebraska Supreme Court addressed 
this issue in Cords v. City of Lincoln, 249 Neb. 748, 545 N.W.2d 
112 (1996). 

[8] In Cords, the plaintiff was a city employee who injured 
his lower back and ankle while on the job. Cords presented an 
expert medical witness who opined that Cords suffered a 2-per- 
cent partial impairment. Cords then personally testified that he 
continued to suffer from lower back pain and from numbness in 
the three smallest toes on his right foot. The city argued that 
Cords’ testimony was insufficient. The court ruled: “While 
expert witness testimony may be necessary to establish the 
cause of a claimed injury, the Workers’ Compensation Court 
does not need to depend on expert testimony to determine the 
degree of disability but instead may rely on the testimony of the 
claimant.” Cords, 249 Neb. at 756, 545 N.W.2d at 118. 

Similarly in this case, expert medical testimony from Urban, 
Swift, and Gammel established causation between the injury to 
Xayaseng’s thumb and the accident. Expert witnesses are not 
required to establish the degree of disability, and the judge may 
apply the testimony of Xayaseng to determine the extent of the 
injuries. 

The judge also personally examined Xayaseng’s thumb and 
noticed swelling in the “MP” joint of the thumb. No objection 
was preserved at the time of the judge’s observation. Chief 
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argues the judge does not possess the necessary scientific 
knowledge to diagnose injuries such as those alleged by 
Xayaseng. However, the same argument applies to the judge as 
to Xayaseng. Judges, as triers of fact, regularly view injuries to 
observe objective appearance. Expert witnesses are not required 
to establish degree of disability once causation has been devel- 
oped. The trial judge, as the trier of fact, is the sole judge of the 
witnesses’ credibility and may apply testimony he or she 
believes to be credible. This court is unable to say the judge was 
clearly wrong in this finding of the extent of the injury. 
Therefore, we reverse the order of the review panel and remand 
the cause with directions to reinstate the award of the trial 


judge. 
REVERSED AND REMANDED WITH DIRECTIONS. 


IN RE INTEREST OF CRYSTAL T. ET AL., 
CHILDREN UNDER 18 YEARS OF AGE. 

STATE OF NEBRASKA, APPELLEE, V. JOHN T. AND AMY T., 
APPELLEES, AND NEBRASKA DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, APPELLANT. 

586 N.W. 2d 479 


Filed November 24, 1998. Nos. A-97-1228, A-97-1229, A-97-1230. 


1. Statutes: Judgments: Appeal and Error. Statutory interpretation is a matter of law 
in connection with which an appellate court has an obligation to reach independent 
conclusions, irrespective of the determination made by the court below. 

2. Jurisdiction: Appeal and Error. An appellate court has the power and duty to 
determine whether it has jurisdiction over the matter before it. 

3. Juvenile Courts: Appeal and Error. The proper and exclusive forum for review of 
a juvenile court’s deviation from a case plan recommended by the Department of 
Health and Human Services is a juvenile review panel. 

4. ___:___.A party is entitled to expedited review by the juvenile review panel if 
two requirements are met: (1) The order must implement a different plan than that 
proposed by the Department of Health and Human Services and (2) there must exist 
a belief in the department that the court-ordered plan is not in the best interests of the 
juvenile. 

5. Constitutional Law: Statutes: Courts. The Nebraska Court of Appeals has no juris- 
diction to consider the constitutionality of statutes, as that function is reserved to the 
Nebraska Supreme Court. 

6. Juvenile Courts. The Nebraska Department of Health and Human Services shall 
have the authority, by and with the assent of the juvenile court, to determine the care, 
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placement, medical services, psychiatric services, training, and expenditures on 
behalf of each juvenile committed to it. 

7. Statutes: Juvenile Courts. The Nebraska Juvenile Code must be liberally construed 
to accomplish its purpose of serving the best interests of the juveniles who fall within 
it. 

8. Juvenile Courts. Juvenile courts have broad discretion to accomplish the purpose of 
serving the best interests of the children involved. 

9. Statutes. In the absence of anything indicating to the contrary, statutory language is 
to be given its plain and ordinary meaning. 

10. Juvenile Courts: Statutes. Neb. Rev. Stat. § 43-288 (Reissue 1993) gives the juve- 
nile court explicit statutory authority to require the custodian of an adjudicated juve- 
nile to eliminate the specified conditions contributing to the problems which led to 
juvenile court action and to require the custodian to give adequate supervision to the 
juvenile in the home. 


Appeal from the County Court for Saunders County: GERALD 
E. Rouse, Judge. Affirmed. 


Don Stenberg, Attorney General, Royce N. Harper, and Beth 
Tallon, Special Assistant Attorney General, for appellant. 


No appearance for appellees. 


HANNON and Mugs, Judges, and Norton, District Judge, 
Retired. 


HANNON, Judge. 

The Department of Health and Human Services (Department) 
appeals a dispositional order entered by the county court sitting 
as a juvenile court in separate proceedings involving three juve- 
niles from the same family, Crystal T., Dexter T., and Jessica T. 
After adjudication, the care and custody of the children was 
awarded to the Department. The court approved the initial case 
plan, which provided for custody of the children to be in the 
Department with the children’s being placed in the home of 
their mother, Amy T. At a review hearing on October 31, 1997, 
the juvenile court approved a case plan submitted by the 
Department, which plan provided, in part, for the children to 
continue to live in Amy’s home, with the eventual permanent 
return of the children to Amy’s home as a goal. In an order 
approving the plan, the court provided, “The Department .. . 
shall conduct 10 to 12 visits prior to the next court review 
between the hours of 9:00 P.M. and 6:00 A.M. without warn- 
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ing.” The Department appeals from that order, objecting to the 
quoted phrase and arguing that the statutes do not authorize 
such an order and that they are unconstitutional if they do. We 
conclude that the order is justified by the statutes and that this 
court does not have jurisdiction to consider the possible uncon- 
stitutionality of the statutes. We therefore affirm the juvenile 
court’s order. 


BACKGROUND 

The children, ages 15, 10, and 9 years at the time of the hear- 
ing, had been adjudicated as juveniles within the meaning of 
Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1993) on or before 
November 27, 1996. The children’s mother, Amy, was incarcer- 
ated at the time, and the children were left in the care of Amy’s 
boyfriend, who abused them. The children had been removed 
from the home and later allowed to return under the Depart- 
ment’s supervision. 

The record of the October 31, 1997, hearing consists of the 
testimony of Shirl Cadek, the Department case manager for the 
children, and Mary Casper, the children’s guardian ad litem, 
and the following documents: an October 19 probation officer’s 
report; the “Case Plan and Court Report” dated October 24, 
1997; and a report of the guardian ad litem, including a letter 
from a third party. 

The documents indicate that Crystal had been placed on 
intensive supervision probation with electronic monitoring on 
September 8, 1997. The probation officer’s report states that 
Amy had enabled Crystal to violate the policies of the electronic 
monitoring system. Incidents occurred where the electronic 
monitoring of Crystal failed because a household member 
reportedly had accidentally caused the telephone to be “‘off-the- 
hook.” Also, as a condition of her probation, Crystal was not 
allowed to have visitors at home unless they were first cleared 
through the probation office. However, Amy simply told the 
probation office that anyone coming to the house was her friend, 
not Crystal’s, even when the visitors were in their midteens. 

Cadek suspected, but could not verify, that there were males 
living at Amy’s home. Cadek stated that on some of her visits, 
people were at the home but left upon her arrival. The record 
contains a letter, dated October 22, 1997, from the mother of a 
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young male who was a frequent visitor at Amy’s home. The let- 
ter stated that there were several men living at Amy’s home, 
including Crystal’s boyfriend. 

There was evidence that Dexter was also experiencing some 
difficulties in school and that homework sent home for Amy’s 
signature had been signed by Crystal. Cadek testified that Amy 
had been under court order to submit to an alcohol evaluation, 
but had not yet done so. Despite the numerous difficulties in 
dealing with Amy, Cadek believed that the children should 
remain with Amy under the Department’s supervision. 

The case plan states many positive things about Amy and her 
effort to change. It also states that there have been concerns 
regarding males’ being present in the home, that on two occa- 
sions males were present and left upon the arrival of the case- 
worker, and that on one occasion, at 8:30 a.m. a male answered 
the phone and said Amy was gone and that “the children had 
gotten themselves up for school and left already.” The case 
manager indicated concern regarding who might be in Amy’s 
home at different times. The case plan indicates that both 
announced and unannounced visits had been made. 

The guardian ad litem report states one concern to be that 
“[njon-family members were living in the [family] home during 
the summer,” and the guardian ad litem stated that during visits, 
the children met her outside and told her they were instructed to 
let no one in the house. 

The document indicates that visitors to the home, primarily 
young males, have not been a good influence in the home and 
that Amy might not have been home at times when she would 
be expected to be home with the children. The record would jus- 
tify the trial court’s concluding that unannounced visits during 
the night might be desirable as a means of assuring the desired 
results or at least to learn of Amy’s failures. The court ordered: 
“The mother shall be required to open the door and allow into 
her home Health and Human Service workers at any time of the 
day or night and shall be subject to spot checks from time to 
time.” The Department was ordered to conduct 10 to 12 visits 
without warning, between the hours of 9 p.m. and 6 a.m., prior 
to the next court review. The court also approved the case plan 
and ordered a review hearing for January 22, 1998. 
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ASSIGNMENT OF ERROR 
The Department argues that the juvenile court erred in decid- 
ing that it had jurisdiction to order the Department to make 
“spot checks” without warning between 9 p.m. and 6 a.m. and 
to make 10 to 12 such visits prior to the next court review. 


STANDARD OF REVIEW 
[1] Statutory interpretation is a matter of law in connection 
with which an appellate court has an obligation to reach inde- 
pendent conclusions, irrespective of the determination made by 
the court below. Jn re Interest of Gloria F., 254 Neb. 531, 577 
N.W.2d 296 (1998). 


ANALYSIS 
Jurisdiction. 

[2,3] An appellate court has the power and duty to determine 
whether it has jurisdiction over the matter before it. In re 
Interest of Joelyann H., 6 Neb. App. 472, 574 N.W.2d 185 
(1998). The juvenile court, although stating in its order that it 
approved the Department’s case plan, effectively modified the 
plan when it imposed the additional requirements now com- 
plained of by the Department. Neb. Rev. Stat. § 43-287.03 
(Cum. Supp. 1996) provides for the review of contested dispo- 
sitional plans by a juvenile review panel 

when the court makes an order directing the implementa- 
tion of a plan different from the plan prepared by the 
[Department] concerning the care, placement, or services 
to be provided to the juvenile and the department or any 
other party believes that the court’s order is not in the best 
interests of the juvenile. 
Such review must be sought from the review panel within 10 
days after disposition by the court. Neb. Rev. Stat. § 43-287.04 
(Cum. Supp. 1996). The proper and exclusive forum for review 
of a juvenile court’s deviation from a case plan recommended 
by the Department is a juvenile review panel, and a failure to 
timely seek such review renders this court without jurisdiction 
to hear an appeal in the case. See In re Interest of Laura O. & 
Joshua O., 6 Neb. App. 554, 574 N.W.2d 776 (1998). At first 
blush, we are concerned about this court’s jurisdiction because 
the appeal was perfected directly to this court. 
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[4] However, the Nebraska Supreme Court has held that a 
party is entitled to expedited review by the juvenile review 
panel if two requirements are met: “First, the order must imple- 
ment a different plan than that proposed by the department. 
Second, there must exist a belief in the department that the 
court-ordered plan is not in the best interests of the juvenile.” Jn 
re Interest of M.J.B., 242 Neb. 671, 674, 496 N.W.2d 495, 498 
(1993). 

In this case, the Department has not alleged that such addi- 
tional requirements are not in the juveniles’ best interests; 
rather, it argues the requirements appealed from represent an 
attempt by the juvenile court to improperly “micromanage” the 
Department. Consequently, the second prong of the test was not 
met. We therefore conclude that the provisions for expedited 
review by a juvenile review panel were not triggered and that 
this court has jurisdiction to hear the Department’s appeal. 


Validity of Court's Order. 

[5] The Department argues that the complained of order 
seeks to manage the Department’s custody of the children. It 
bases its position on two grounds: one, that the statutes cor- 
rectly interpreted do not give the juvenile court the authority to 
enter the order directing it, and two, that if the statutes do so, 
they are unconstitutional because they are in violation of the 
separation of powers provisions, Neb. Const. art. II, § 1. This 
court has no jurisdiction to consider the constitutionality of 
statutes, as that function is reserved to the Nebraska Supreme 
Court. Neb. Const. art. V, § 2. We will therefore assume all 
statutes examined are constitutional without considering their 
constitutionality. 

Neb. Rev. Stat. § 43-284 (Supp. 1997) provides that the 
juvenile court may permit a juvenile adjudged to be under 
§ 43-247(3) to remain in his or her own home subject to super- 
vision or may make an order committing the juvenile to the care 
of some suitable institution, reputable citizen, or suitable fam- 
ily or to the care and custody of the Department. The signifi- 
cance of the distinction of giving the Department “the care and 
custody” of such minors and giving only “the care” to other 
entities is not explained. 
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[6] The Department points out that Neb. Rev. Stat. § 43-285(1) 
(Cum. Supp. 1996) provides, in relevant part, that when a juve- 
nile court awards a juvenile to the care of the Department in 
accordance with the Nebraska Juvenile Code, the Department 
“shall have the authority, by and with the assent of the court, to 
determine the care, placement, medical services, psychiatric 
services, training, and expenditures on behalf of each juvenile 
committed to it.” 

At the time of the juvenile court’s decision in Jn re Interest of 
G.B., M.B., and T.B., 227 Neb. 512, 418 N.W.2d 258 (1988), the 
last-quoted phrase was not in § 43-285 (Reissue 1984), but 
§ 43-284 (Reissue 1984) provided in significant part: “The 
[Department] shall have the authority to determine the care, 
placement, medical services, psychiatric services, training, and 
expenditures on behalf of each child committed to it.” The court 
in In re Interest of G.B., M.B., and T.B. held that that phrase 
gave the Department the sole authority to determine the child’s 
care and placement, and the court pointed out that if the juve- 
nile court did not like the placement selected by the 
Department, it was free to remove the child from the custody of 
the Department. That provision has since been removed from 
§ 43-284, and the similar phrase, quoted above, has found its 
way into § 43-285. The change clearly gave the court the power 
to assent and, by implication, to dissent from the placement and 
other decisions of the Department, as well as of other entities to 
whom the court might commit the care of a minor. Although we 
are not here concerned with the juveniles’ care or placement, 
this change certainly indicates the Legislature’s intent to 
remove the Department’s complete control of a minor whose 
care is given to the Department under the Nebraska Juvenile 
Code. 

(7,8] The Department argues that the court’s order constitutes 
an improper attempt to “micromanag[e] the case that only [the 
Department] is authorized by law to handle.” Brief for appellant 
at 5. We disagree. The Nebraska Juvenile Code must be liber- 
ally construed to accomplish its purpose of serving the best 
interests of the juveniles who fall within it. In re Interest of R.A. 
and V.A., 225 Neb. 157, 403 N.W.2d 357 (1987). It is the law in 
this jurisdiction that juvenile courts have broad discretion to 
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accomplish the purpose of serving the best interests of the chil- 
dren involved. Id. 

Neb. Rev. Stat. § 43-288 (Reissue 1993) provides, in signifi- 
cant part, as follows: 

If the court’s order of disposition permits the juvenile to 
remain in his or her own home as provided by section 
43-284 or 43-286, the court may, as a condition or condi- 
tions to the juvenile’s continuing to remain in his or her 
own home, or in cases under such sections when the juve- 
nile is placed or detained outside his or her home, as a 
condition of the court allowing the juvenile to return 
home, require the parent, guardian, or other custodian to: 

(1) Eliminate the specified conditions constituting or 
contributing to the problems which led to juvenile court 
action; 


(3) Give adequate supervision to the juvenile in the 
home; 


(6) Resume proper responsibility for the care and super- 
vision of the juvenile. 

The terms and conditions imposed in any particular 
case shall relate to the acts or omissions of the juvenile, 
the parent, or other person responsible for the care of the 
juvenile which constituted or contributed to the problems 
which led to the juvenile court action in such case. 

[9,10] In the absence of anything indicating to the contrary, 
statutory language is to be given its plain and ordinary meaning. 
In re Interest of G.B., M.B., and T.B., supra. Section 43-288 
gives the juvenile court explicit statutory authority to require 
the custodian of the juveniles to eliminate the specified condi- 
tions contributing to the problems which led to juvenile court 
action and to require the custodian to give adequate supervision 
to the juveniles in the home. In this case, the Department is the 
custodian, and therefore, the juvenile court may require it to 
give adequate supervision. 

The situation in the case at hand is different from Jn re 
Interest of David C., 6 Neb. App. 198, 572 N.W.2d 392 (1997), 
where this court held that a juvenile court does not have the 
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authority to order the Office of Juvenile Services in its supervi- 
sion of a juvenile. The statutes concerning juveniles committed 
to the Office of Juvenile Services have provisions different from 
those statutes providing for the granting of custody of juveniles 
to the Department. 

The Department does not really argue that the court’s order 
is not intended to provide adequate supervision, or that it is 
unreasonable or an abuse of discretion under the evidence and 
circumstances of this case. In fact, the case plan indicates the 
Department’s case manager made unannounced visits without 
the benefit of such an order. We therefore conclude that the 
statutes authorized the juvenile court to issue the order com- 
plained of and that it was justified. We am the juvenile 
court’s order. 

AFFIRMED. 


JAMES D. DARNELL, APPELLANT, V. KN ENERGY, INC., APPELLEE. . 
586 N.W. 2d 484 


Filed November 24, 1998. No. A-98-178. 


1. Workers’ Compensation: Appeal and Error. In determining whether to affirm, 
modify, reverse, or set aside the: judgment of the Workers’ Compensation Court 
review panel, a higher appellate court reviews the findings of the single judge who 
conducted the original hearing. 

2. ___:___. If the record contains evidence to substantiate the factual conclusions 
reached by the Workers’ Compensation Court, an appellate court is precluded from 
substituting its view of the facts for that of the Workers’ Compensation Court. 

3. Workers’ Compensation. A trip which has both business and pleasure purposes is 
within the course and scope of employment for workers’ compensation law purposes 
when the work of the employee either creates the necessity for travel or is a concur- 
rent cause of the trip. 

4. ____. Where an employee deviates from the scope of his employment for purposes 
of his own, he is regarded as being outside the scope of his employment until he has 
retumed either to the point of deviation from the path of duty or to a point where in 
the performance of duty he is required to be. 

5. Rules of the Supreme Court: Records: Appeal and Error. A document entitled 
“bill of exceptions,” but which is not prepared in accordance with the rules of the 
Nebraska Supreme Court, is not such a bill, and the filing of an improperly prepared 
document in the nature of a bill of exceptions may result in a case being weated as if 
no bill had been filed. 
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Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


T.J. Hallinan, of Cobb & Hallinan, P.C., for appellant. 
Jay L. Welch, of Welch & Wulff, for appellee. 


HANNON and MUES, Judges, and Norton, District Judge, 
Retired. 


MUES, Judge. 
INTRODUCTION 
James D. Darnell appeals the decision of the Workers’ 
Compensation Court finding that his injuries did not arise dur- 
ing the course and scope of his employment and dismissing his 
claim for workers’ compensation. 


BACKGROUND 

James D. Darnell began working for KN Energy, Inc., in 
1962. On the date in question, December 19, 1994, Darnell was 
the district manager of KN Energy’s Hastings office. At about 
3 p.m. on December 19, Darnell left the office to make a busi- 
ness deposit at City National Bank (CNB). CNB is located 
approximately three blocks directly west of the office. 

After leaving CNB, Darnell traveled north approximately 
five blocks, intending to make a personal deposit at his bank, 
Norwest. Norwest is located on the west side of the street, and 
Darnell had to stop and wait for traffic before making his left- 
hand turn. While waiting for traffic, Darnell’s vehicle, a com- 
pany-owned car, was struck from behind, and he was injured. 

Darnell filed a petition in the Workers’ Compensation Court 
on December 17, 1996, alleging that his injuries occurred dur- 
ing the course and scope of his employment, and seeking to 
recover benefits under the Nebraska Workers’ Compensation 
Act. See Neb. Rev. Stat. § 48-122 (Reissue 1993). 

A hearing was held July 10, 1997, and on September 23, the 
trial court issued an order dismissing Darnell’s petition. In its 
order, the court determined that Darnell’s trip involved both a 
personal and business purpose. The court further determined 
that because the accident occurred during a deviation from the 
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business purpose, Darnell was not acting within the course and 
scope of his employment. The Workers’ Compensation Court 
review panel affirmed the dismissal. Darnell timely appeals. 


ASSIGNMENT OF ERROR 
Darnell’s sole assignment of error is that the trial court erred 
in failing to find that the accident occurred within the course 
and scope of his employment. 


STANDARD OF REVIEW 

[1] In determining whether to affirm, modify, reverse, or set 
aside the judgment of the Workers’ Compensation Court review 
panel, a higher appellate court reviews the findings of the sin- 
gle judge who conducted the original hearing. Anderson v. 
Omaha Pub. Sch. Dist., 254 Neb. 1007, 581 N.W.2d 424 (1998). 

Upon appellate review, the findings of fact made by the trial 
judge of the compensation court have the effect of a jury verdict 
and will not be disturbed unless clearly wrong. Crouch v. 
Goodyear Tire & Rubber Co., 255 Neb. 128, 582 N.W.2d 356 
(1998). 

[2] If the record contains evidence to substantiate the factual 
conclusions reached by the Workers’ Compensation Court, an 
appellate court is precluded from substituting its view of the 
facts for that of the Workers’ Compensation Court. Starks v. 
Cornhusker Packing Co., 254 Neb. 30, 573 N.W.2d 757 (1998). 

Regarding questions of law, an appellate court in workers’ 
compensation cases is obligated to make its own determina- 
tions. Gaston v. Appleton Elec. Co., 253 Neb. 897, 573 N.W.2d 
131 (1998). 


DISCUSSION 
Dual Purpose Doctrine. 

[3] The dual purpose doctrine was adopted by the Nebraska 
Supreme Court in Jacobs v. Consolidated Tel. Co., 237 Neb. 
772, 775, 467 N.W.2d 864, 866-67 (1991) (quoting Matter of 
Marks v. Gray, 251 N.Y. 90, 167 N.E. 181 (1929)), where the 
court explained the doctrine, stating: 

[I]f an employee is injured in an accident while on a trip 
which serves both a business and a personal purpose, the 
injuries are compensable as arising out of the course and 
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scope of employment provided the trip involves some ser- 
vice to be performed on the employer’s behalf which 
would have occasioned the trip, even if it had not coin- 
cided with the personal journey. . . . 

... “If the work of the employee creates the necessity 
for travel, he is in the course of his employment, though he 
is serving at the same time some purpose of his own.... 
If, however, the work has had no part in creating the neces- 
sity for travel, if the journey would have gone forward 
though the business errand had been dropped, and would 
have been canceled upon failure of the private purpose 
though the business errand was undone, the travel is then 
personal, and personal the risk.” 

In the present case, the trial judge determined that “the over- 
all trip in which [Darnell] was involved served both a business 
and personal purpose since the service to be performed on the 
employer[’s] behalf occasioned the trip in the first place.” The 
record supports this finding, and the parties do not dispute this 
finding. However, the determination that Darnell’s accident 
occurred during a business trip does not end our inquiry. Once 
a trip is labeled as a business trip, it must be determined whether 
the accident in question occurred during a deviation from the 
business purpose. Kraus v. Jones Automotive, Inc., 3 Neb. App. 
577, 529 N.W.2d 108 (1995) (citing 1 Arthur Larson & Lex K. 
Larson, The Law of Workmen’s Compensation § 19.10 (1994)). 


Deviation From Business Trip. 

[4] “ ‘Where an employee deviates from the scope of 
his employment for purposes of his own, he is regarded as 
being outside the scope of his employment until he has 
returned either to the point of deviation from the path of 
duty, or to a point where in the performance of duty he is 
required to be. * * * Where an employee has returned to 
the point of deviation and engages in the duties of his 
employment, or engages in acts reasonably incidental to 
his employment, which, but for the deviation, would have 
been performed, although at an earlier time, he is within 
his employment and the coverage of the Workmen’s 
Compensation Act.’ ” 
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Kraus y. Jones Automotive, Inc., 3 Neb. App. at 585, 529 
N.W.2d at 114 (quoting Murphy v. Hi-Way G.M.C. Sales & 
Service Corp., 178 Neb. 397, 133 N.W.2d 595 (1965)). See, 
also, Reynolds v. School Dist. of Omaha, 236 Neb. 508, 461 
N.W.2d 758 (1990); Gibb v. Highway G.M.C. Sales & Service 
Corp., 178 Neb. 127, 132 N.W.2d 297 (1964); McNaught v. 
Standard Oil Co., 128 Neb. 517, 259 N.W. 517 (1935). 

In his treatise on workers’ compensation, Professor Arthur 
Larson stated: “When an employee deviates from the business 
route by taking a side-trip that is clearly identifiable as such, the 
employee is unquestionably beyond the course of employment 
while going away from the business route and toward the per- 
sonal objective ... .” 1 Arthur Larson & Lex K. Larson, 
Larson’s Workers’ Compensation Law § 19,31 at 4-107 (1998). 

Darnell concedes that he deviated from the business route but 
argues that it was a “minor” deviation and that thus the court 
erred in determining that he was outside the course and scope of 
his employment at the time of the accident. In support of this 
argument, Darnell directs our attention to testimony that he did 
not always take the most direct route back to the office. At trial, 
he was asked what route he would have taken back to the office 
if he had not gone to Norwest, his bank. He testified, “The 
bank, City Bank, to Burlington, from Burlington to Fourth, and, 
you know, sometimes to Seventh ... .” The office is located on 
Third Street, a westbound one-way street, and is approximately 
three blocks east of Burlington Avenue, a main street running 
north and south. Fourth Street is an eastbound one-way street. 
CNB is located at Third Street and Burlington. Norwest is 
located on Burlington at approximately Eighth Street. This is 
the point where the accident occurred. 

In its opinion, the trial court found that Darnell’s testimony 
suggesting that he sometimes chose a route back to the office 
that took him close to the location of the accident in question 
was not credible. Accordingly, the trial court concluded that 
Darnell was outside the course and scope of his employment at 
the time of the accident because he had deviated from his busi- 
ness purpose and was on a clearly identifiable side trip. The 
Workers’ Compensation Court, as the trier of fact, is the sole 
judge of the credibility of the witnesses and the weight to be 
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given their testimony. Kerkman v. Weidner Williams Roofing 
Co., 250 Neb. 70, 547 N.W.2d 152 (1996); Toombs v. Driver 
Mgmt. Inc., 248 Neb. 1016, 540 N.W.2d 592 (1995). The record 
supports the trial court’s findings. Darnell’s only purpose in 
proceeding to Norwest was to deposit a check in his personal 
account. The route Darnell had to take in order to make his per- 
sonal deposit was approximately four blocks north of the most 
direct route to the office. 

Darnell also relies heavily on Jacobs v. Consolidated Tel. 
Co., 237 Neb. 772, 467 N.W.2d 864 (1991). There, the plaintiff, 
an employee of Consolidated Telephone Company, traveled 
from his home in Mullen, Nebraska, to conduct business in 
Lincoln, Nebraska. The plaintiff’s route took him through 
Grand Island. After concluding his business in Lincoln, the 
plaintiff began his journey home. While passing through Grand 
Island, the plaintiff was injured in an automobile accident. 

The plaintiff filed a claim for workers’ compensation bene- 
fits. At the one-judge hearing, evidence was presented that the 
plaintiff had intended to stop in Grand Island to look at trucks 
for his employer, as well as to run a personal errand. The 
Workers’ Compensation Court found in favor of the plaintiff, 
and the defendant appealed. On appeal, the Nebraska Supreme 
Court held: “While plaintiff did plan to stop in Grand Island 
with the intention of looking at trucks for his employer, as well 
as to run a personal errand, this cannot be characterized as a 
wide departure from the route whereon his employer’s business 
was to be conducted.” Jacobs v. Consolidated Tel. Co., 237 Neb. 
at 778, 467 N.W.2d at 868. 

Darnell relies heavily upon the Supreme Court’s use of the 
phrase “cannot be characterized as a wide departure.” We have 
carefully reviewed the entire opinion, and there is nothing in the 
Supreme Court’s analysis that either expressly or implicitly 
overrules the cases discussed above which held that once an 
employee deviates from the business route, the employee is out- 
side the course and scope of his or her employment. 

For all of the foregoing reasons, we find that the trial judge’s 
finding that Darnell was not acting within the course and scope 
of his employment when he deviated from the business trip to 
conduct personal business is not clearly wrong. 
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Practice Caution. 

[5] The bill of exceptions in this case contained 41 exhibits. 
The exhibits, consisting of numerous pages of looseleaf paper, 
were tossed unbound into two envelopes and marked “Exhibit 
Volume II” and “Exhibit Volume II.” Our rules require that 
exhibits be bound and placed in the bill of exceptions in the 
manner specified. See, Neb. Ct. R. of Prac. 5B(6)c (rev. 1996); 
Zyburo v. Board of Education, 239 Neb. 162, 474 N.W.2d 671 
(1991). Because the analysis required to resolve this present 
appeal did not require a detailed study of the exhibit portion of 
the bill of exceptions, it is unnecessary that we at this time take 
any action for the failure to have submitted a bill which com- 
plies with our rules. See id. However, we caution that a docu- 
ment entitled “bill of exceptions,” but which is not prepared in 
accordance with our rules, is not such a bill and that the filing 
of an improperly prepared document in the nature of a bill of 
exceptions may result in a case being treated as if no bill had 
been filed. See In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 
780 (1991), overruled on other grounds, O’Connor v. Kaufman, 
255 Neb. 120, 582 N.W.2d 350 (1998). 


CONCLUSION 
The evidence supports the trial court’s findings that Darnell 
was on a personal deviation at the time the accident occurred. 
Accordingly, the decision of the trial court dismissing Darnell’s 
petition for workers’ compensation benefits is affirmed. 
AFFIRMED. 
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Workers’ Compensation: Appeal and Error. A judgment, order, or award of the 
Workers’ Compensation Court may be modified, reversed, or set aside only upon the 
grounds that (1) the compensation court acted without or in excess of its powers; (2) 
the judgment, order, or award was procured by fraud; (3) there is not sufficient com- 
petent evidence in the record to warrant the making of the order, judgment, or award; 
or (4) the findings of fact by the compensation court do not support the order or 
award. 

Workers’ Compensation: Second Injury Fund: Records. The written records 
requirement of the Second Injury Fund statute need not be satisfied in the case of an 
obvious injury inevitably leading to undisputed actual knowledge on the part of the 
employer a the employee’s preexisting permanent disability. 

___3 ____: ___. The actual knowledge exception of the written records require- 
ment of the Second Injury Fund statute for the loss of a limb has never been extended 
to back injuries. 

Workers’ Compensation: Evidence. The rule of liberal construction of the 
Nebraska Workers’ Compensation Act applies to the law but not to the evidence 
offered in support of a claim for benefits under the act. 

Workers’ Compensation: Second Injury Fund: Liability. The purpose of the 
Second Injury Fund is to assure employers that if they hire or retain individuals with 
preexisting disabilities, those employers will be liable only for those injuries which 
would have resulted had there been no preexisting disability. 

Workers’ Compensation: Second Injury Fund. The Second Injury Fund statute 
merely provides a means to shift and apportion benefits between the employer and 
the fund, which inures to the benefit of the employer. 

__—: ___. The purpose of the Second Injury Fund statute is to encourage employ- 
ers to hire those with permanent preexisting disabilities. 

Workers’ Compensation: Second Injury Fund: Records. Written records that 
were in the workers’ compensation insurer’s possession cannot be “imputed” to the 
employer for purposes of enabling it to meet the requirement of Neb. Rev. Stat. 
§ 48-128(1\b) (Supp. 1997). 


Appeal from the Nebraska Workers’ Compensation Court. 


Reversed and remanded with directions. 
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IrwIN, Chief Judge, and SIEvERS and INBopy, Judges. 


SIEVERS, Judge. 
INTRODUCTION 


In this workers’ compensation case, Douglas F. Baughman, 
Sr., was awarded benefits from his employer, United-A.G. 
Cooperative (United-A.G.), and its workers’ compensation 
insurer, United Employers Insurance Company. The State of 
Nebraska, Second Injury Fund (the Fund), was also ordered to 
pay a portion of the benefits due Baughman pursuant to Neb. 
Rev. Stat. § 48-128 (Supp. 1997). We address the “written 
records” requirement of the Second Injury Fund statute, as well 
as whether an insurer’s knowledge about a worker’s preexisting 
disability, by appropriate written records, inures to the benefit of 
the employer in order to satisfy the written records requirement. 


FACTUAL BACKGROUND 

On October 30, 1993, Baughman injured himself while per- 
forming his duties as a truckdriver for United-A.G. Baughman 
was injured when a milk dolly, carrying approximately 80 gal- 
lons of milk, smashed into the dolly he was pulling. In an 
attempt to stop the dolly, Baughman injured his back and left 
leg. X rays showed severe degenerative changes at multiple lev- 
els of Baughman’s lumbar spine with spondylolisthesis. 
Baughman was examined by Dr. Douglas J. Long on November 
4, 1993. 

On November 12, 1993, Dr. Long performed surgery on 
Baughman consisting of a microlumbar diskectomy at L3-4. On 
February 9, 1994, after physical therapy, Dr. Long released 
Baughman to work with a restriction of no lifting greater than 
100 pounds for 4 weeks and then no restrictions. Dr. Long con- 
cluded that Baughman would have a permanent impairment and 
anticipated maximum medical improvement in May. 

Baughman returned to work on April 11, 1994. In a letter to 
United-A.G.’s workers’ compensation insurer, dated April 19, 
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1994, Dr. Long rated Baughman’s permanent impairment at 10 
percent of the whole person. In August, Baughman had a recur- 
rence of pain in his lower back and legs which led to a second 
surgery performed by Dr. Long on September 26. The second 
surgery was an L3 laminectomy, an L4 laminectomy, an L4 
foraminotomy, and an L3-4 diskectomy on the left. In a letter to 
attorney Howard Kaiman, Dr. Long stated that “both surgical 
interventions are related to the original work related injury as 
described by Mr. Baughman to me.” 

On February 28, 1995, Dr. Long released Baughman to work 
on March 13 at “full capacity, without restrictions; see below.” 
The “see below” was a restriction which provided for “little or 
no roller stops for 6 months; power jack when needed.” It was 
Dr. Long’s opinion that the second operation had created a 
2-percent increase in Baughman’s previous 10-percent whole 
body impairment rating. 

On April 11, 1995, Baughman sustained another, separate, 
work-related injury to his lower back as a result of delivering 
and unloading cases of hams. On June 1, Baughman underwent 
a third surgery and approximately 3'4 months later began phys- 
ical therapy. However, Baughman continued to be “disabled by 
his pain.” On May 24, 1996, Dr. Long advised Baughman that 
further surgery would not be of significant benefit. Dr. Long 
noted, “I do feel that Mr. Baughman is now completely disabled 
and is not able to return to his work or in any other capacity and 
would deem him 100 percent disabled at this time.” 

On January 16, 1997, Dr. Long answered a questionnaire 
regarding Baughman’s injuries, medical treatment, and disabil- 
ity. Dr. Long stated that Baughman’s injuries and disability 
were caused by a work-related accident on October 30, 1993, a 
recurrence of his first injury in June 1994, and a work-related 
injury on April 11, 1995. Dr. Long was of the opinion that 
Baughman suffered a 10-percent permanent partial disability to 
the whole body as a result of the first injury and surgery, a 
2-percent increase in his whole body impairment as a result of 
the recurrence in June 1994 and surgery on September 26, and 
a 10-percent increase in whole body impairment as a result of 
the second injury of April 11, 1995, and surgery on June 1. Dr. 
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Long concluded that Baughman was permanently and totally 
disabled and that psychiatric care would be appropriate. 

On February 10, 1997, Baughman was evaluated by Dr. 
Eugene C. Oliveto for depression and emotional problems. Dr. 
Oliveto stated that Baughman’s depression stemmed from his 
work-related injuries, that Baughman had no preexisting mental 
or emotional impairment, and that Baughman was totally dis- 
abled by his psychiatric impairments alone. About May 22, 
Baughman underwent a vocational rehabilitation evaluation 
performed by Alfred J. Marchisio, Jr., a certified professional 
counselor. It was Marchisio’s opinion that Baughman was 
presently and had been totally unemployable since the accident 
on April 11, 1995; that prospects for future employment were 
“virtually nonexistent”; and that Baughman had suffered a 55- 
to 60-percent loss of earning capacity prior to the last injury on 
April 11. In a letter to United-A.G.’s attorney, Marchisio stated: 
“Tt is my opinion that the percentage of disability caused by the 
combined disabilities is substantially greater than that which 
would have resulted from the last injury, i.e., 4/11/95, consid- 
ered alone and of itself.” 


PROCEDURAL BACKGROUND 

Baughman filed his petition in the Workers’ Compensation 
Court, and thereafter, United-A.G. filed a third-party petition 
impleading the Fund. On October 1, 1997, the Workers’ 
Compensation Court trial judge found that Baughman was per- 
manently and totally disabled as a combined result of the two 
injuries. The trial court determined that $86.25 of Baughman’s 
weekly benefit of $178.57 for permanent and total disability 
would be paid by the Fund pursuant to § 48-128. The court also 
specifically found that United-A.G. had met the written records 
requirement of § 48-128(2). 

The Fund sought further review, and on February 12, 1998, 
the three-judge review panel affirmed the trial judge’s order. 
The review panel also ordered the Fund to pay Baughman 
$1,500 for attorney fees incurred as a result of the application 
for review. The Fund timely appealed to this court. 
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ASSIGNMENTS OF ERROR 

The Fund asserts that the compensation court erred as a mat- 
ter of law in (1) finding that all requirements of § 48-128 had 
been met; (2) finding that the Fund was liable for payments to 
Baughman; (3) failing to reimburse the Fund for certain 
expenses; (4) awarding compensation to Baughman from the 
Fund in excess of that to which he would otherwise be entitled 
from United-A.G.; (5) finding that United-A.G. had sufficient 
written records to satisfy § 48-128; and (6) not finding that the 
last injury, standing alone and of itself, was so disabling as to 
make Baughman permanently and totally disabled. 


STANDARD OF REVIEW 

({1] A judgment, order, or award of the Workers’ Compen- 
sation Court may be modified, reversed, or set aside only upon 
the grounds that (1) the compensation court acted without or in 
excess of its powers; (2) the judgment, order, or award was pro- 
cured by fraud; (3) there is not sufficient competent evidence in 
the record to warrant the making of the order, judgment, or 
award; or (4) the findings of fact by the compensation court do 
not support the order or award. Bryson v. Vickers, Inc., 7 Neb. 
App. 595, 584 N.W.2d 44 (1998); Snipes v. Sperry Vickers, 251 
Neb. 415, 557 N.W.2d 662 (1997). 


ANALYSIS 

We note at the outset that although the Fund assigns six 
errors on appeal, it makes three arguments in its brief: (1) 
United-A.G. did not have sufficient written records to satisfy 
§ 48-128, (2) the last injury standing alone and by itself was dis- 
abling, and (3) Baughman’s “injury” was not a hindrance or 
obstacle to his obtaining employment. Errors assigned but not 
argued will not be addressed. Van Ackeren v. Nebraska Bd. of 
Parole, 251 Neb. 477, 558 N.W.2d 48 (1997). Therefore, we 
review the workers’ compensation award based on the three 
grounds argued in the Fund’s brief as set forth above. 


Written Records Requirement. 
Section 48-128, the Second Injury Fund statute, provides in 
pertinent part: 
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(1) For injuries occurring before December 1, 1997: 
(a) If an employee who has a preexisting permanent 
partial disability whether from compensable injury or oth- 
erwise, which is or is likely to be a hindrance or obstacle 
to his or her obtaining employment or obtaining reem- 
ployment if the employee should become unemployed and 
which was known to the employer prior to the occurrence 
of a subsequent compensable injury, receives a subsequent 
compensable injury resulting in additional permanent par- 
tial or in permanent total disability so that the degree or 
percentage of disability caused by the combined disabili- 
ties is substantially greater than that which would have 
resulted from the last injury, considered alone and of 
itself, and if the employee is entitled to receive compensa- 
tion on the basis of the combined disabilities, the 
employer at the time of the last injury shall be liable only 
for the degree or percentage of disability which would 
have resulted from the last injury had there been no preex- 
isting disability. For the additional disability, the 
employee shall be compensated out of . . . the Second 
Injury Fund.... 
This section also provides that before liability for the “addi- 
tional disability” may be imposed on the Fund, “the employer 
must establish by written records that the employer had knowl- 
edge of the preexisting permanent partial disability . . . at the 
time the employee was retained in employment after the 
employer required such knowledge.” § 48-128(1)(b). Thus, to 
impose liability on the Fund under § 48-128(1)(b), an employer 
must prove by “written records” that it had actual knowledge of 
an employee’s preexisting permanent partial disability. 

In finding that United-A.G. had met the written records 
requirement of § 48-128, the workers’ compensation trial judge 
reasoned: 

Exhibit 26 shows that United was aware of both surgeries 
resulting from the accident and injury of October 30, 1993 
and received progress reports and statements of disability, 
including restrictions, from Dr. Long. In addition, United 
produced the testimony of John Treantos, the Director of 
Insurance for United at the time of said accident and injury 
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of October 30, 1993. Mr. Treantos testified about his many 
discussions with Jan Reese, the adjuster for United 
Employers Insurance Company, regarding the plaintiff’s 
surgeries and permanent disability ratings previously 
described. 
The Fund contends the trial court erred as a matter of law in 
finding that “those documents and communications constituted 
written records.” Brief for appellant at 9. Specifically, the Fund 
argues (1) that the trial court erred in relying upon oral state- 
ments as a substitute for written records and (2) that exhibit 26 
failed to demonstrate the “permanency” of Baughman’s disabil- 
ity after the first two surgeries. The Fund asserts: “Simply being 
aware of a surgery or of an injury cannot be treated the same 
under the law as [knowing] the extent and permanent nature of 
the injury.” Brief for appellant at 11. 

We hold that the trial judge was wrong as a matter of law in 
relying upon the oral communications between John Treantos, 
director of insurance for United-A.G., and Jan Reese, claims 
adjuster for United-A.G.’s workers’ compensation insurer, as 
evidence that United-A.G. had satisfied the statutory require- 
ment that it “establish by written records that the employer had 
knowledge of the preexisting . . . disability.’ (Emphasis sup- 
plied.) § 48-128(1)(b). To hold that conversations between a 
representative of the employer’s workers’ compensation insurer 
and the employer equate to a written record does substantial and 
unacceptable violence to the term “written records.” Irrespec- 
tive of the information imparted, conversations are the func- 
tional opposite of a written record. 

[2,3] There is authority for the notion that the written records 
requirement need not be satisfied in the case of an obvious 
injury inevitably leading to undisputed actual knowledge on the 
part of the employer of the employee’s preexisting permanent 
disability. See Akins v. Happy Hour, Inc., 209 Neb. 236, 306 
N.W.2d 914 (1981), supplemented by Akins v. Happy Hour, 
Inc., 209 Neb. 748, 311 N.W.2d 518 (1981) (on issue of attor- 
ney fees) (where hired employee’s preexisting injury was loss 
of arm at elbow). The actual knowledge exception for the loss 
of a limb from Akins has never been extended to back injuries. 
The obvious distinction is that uniform, consistent, and reliable 


BAUGHMAN v. UNITED-A.G. CO-OP 943 
Cite as 7 Neb. App. 936 


inferences about the existence of permanent disability cannot be 
drawn merely from the knowledge that the worker had previ- 
ously injured his or her back. Thus, while there is evidence that 
United-A.G. had prior knowledge of Baughman’s injuries and 
treatment, prior to keeping him on at United-A.G. as an 
employee, the well-known exception to the written records 
requirement from Akins does not apply. However, the trial 
court’s reliance on exhibit 26 must also be examined. 

This court recently addressed the written records requirement 
in Bryson v. Vickers, Inc., 7 Neb. App. 595, 584 N.W.2d 44 
(1998). Bryson was awarded benefits from his employer, 
Vickers, and its workers’ compensation insurer. The court 
ordered the Fund to pay benefits to Bryson pursuant to 
§ 48-128. The Fund argued that Vickers’ written records of 
Bryson’s preexisting condition did not satisfy the written 
records requirement contained in § 48-128. 

Among the written records in evidence in Bryson were two 
letters from the physician who performed the surgery on Bryson 
after his first injury, which occurred on April 10, 1991. The first 
letter, dated January 9, 1992, stated that Bryson had a 10-per- 
cent permanent impairment to his body as a whole. The second 
letter, dated June 25, 1993, stated that Bryson “ ‘is functioning 
at a light physical demand level. I think he can be a valuable 
employee if kept at this level.’ (Emphasis supplied.)” Bryson, 7 
Neb. App. at 601, 584 N.W.2d at 50. Also introduced at trial 
was a copy of a work hardening evaluation stating that Bryson 
was “ ‘currently functioning at a LIGHT physical demand level’ 
and that ‘there does not appear to be any reason he should be 
unable to perform at somewhat higher levels if he were to 
increase his strength and endurance through a regular exercise 
program.’ ” Id. Also, on February 2, 1994, Bryson submitted a 
claim for short-term disability, in which he stated that he had 
““on going [sic] pain from the back surgery I had on July of 
1992 [sic] and continuing to get worst [sic].’” Id. The Fund 
conceded on appeal that prior to Bryson’s second injury, Vickers 
had been provided with written records showing that Bryson 
had a preexisting condition. 

The Fund argued that the aforementioned documents did not 
satisfy the statute because they did not inform Vickers of the 
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precise extent of Bryson’s preexisting condition. After noting 
that the Nebraska Workers’ Compensation Act is to be liberally 
construed, we held that the records provided to Vickers put it on 
sufficient notice that Bryson had an abnormal, permanent con- 
dition that was likely to be a hindrance in his employment. We 
quoted 5 Arthur Larson & Lex K. Larson, Larson’s Workers’ 
Compensation Law § 59.33(c) at 10-501 through 10-509 (1998), 
which states: 
It is clear that the employer does not have to know 
exactly what the employee’s prior condition is in medical 
terms.... 


Since the second injury principle applies only to preex- 
isting permanent conditions, the employer would have to 
know, not just that the employee had some abnormal con- 
dition, but that the condition was permanent in character. 

(Emphasis supplied.) 

In the instant case, Treantos, United-A.G.’s director of insur- 
ance, testified that exhibit 26 was a personnel file which com- 
bined Baughman’s attendance records and workers’ compensa- 
tion records. With respect to this exhibit, Treantos was asked, 
“Can you show me, sir, on any of those documents, where it 
indicates permanent impairment ratings?” Treantos answered, 
“It doesn’t indicate permanent ratings on these documents.” 
Further testimony established that exhibit 26 did not state per- 
manent impairment ratings. 

No part of exhibit 26 demonstrates that Baughman’s condi- 
tion was one which was permanent in character. Page one of 
exhibit 26 is an attendance record which reveals that Baughman 
received temporary total disability payments from United- 
A.G.’s workers’ compensation insurer. Pages two through four 
are progress notes from the Methodist WorkAbility Center 
regarding Baughman’s physical therapy. There is no indication 
in these notes that Baughman’s injuries are permanent. Page 
five is a “Statement of Disability” signed by Dr. Long which 
releases Baughman to work “without restrictions, full capacity,” 
but assigns no permanency rating. Page six of exhibit 26 is an 
“Employment Confirmation Letter” which states that 
Baughman is allowed to work without restrictions. Page seven 
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is another “Statement of Disability” from Dr. Long which notes 
that Baughman will be released to work at “full capacity, with- 
out restrictions, see below.” “See below” references the notation 
“little or no roller stops for 6 months; power jack when needed.” 
Page eight, another employment confirmation letter, merely 
repeats the information found on page seven. The balance of 
exhibit 26 is titled “Job Analysis” and has no indication that 
Baughman’s injuries are permanent. United-A.G. does not con- 
tend that there is any other document in evidence, besides 
exhibit 26, from which the written records requirement could be 
satisfied. After our examination of the record, we also conclude 
that the only possible evidence of United-A.G.’s actual knowil- 
edge of Baughman’s disability, as established by proper written 
records, must come from exhibit 26. 

[4] While exhibit 26, when viewed most favorably to 
Baughman (and United-A.G.), allows the conclusion that 
Baughman had two prior back injuries of some consequence 
which required treatment and caused him to miss time from 
work, the exhibit is devoid of any opinion by anyone that he was 
left with a permanent disability or impairment. We recognize 
that those with experience in this area, i.e., compensation court 
judges, claims managers, and employment managers, may well 
feel that some degree of permanent disability inevitably results 
when a worker sustains a back injury requiring surgical inter- 
vention. Such a conclusion is somewhere on a continuum 
between outright speculation and reasonable inference, depend- 
ing on the quality of the information in the employee’s record, 
for example, a precise diagnosis and the exact nature of the 
surgery, none of which are found in exhibit 26. But, such spec- 
ulation or inference is not actual knowledge by the employer of 
a permanent disability, established by written records, which is 
what the plain language of the statute requires. To reach the 
opposite conclusion would require a very liberal interpretation 
of the evidence. However, the rule of liberal construction of the 
Nebraska Workers’ Compensation Act applies to the law but not 
to the evidence offered in support of a claim for benefits under 
the act. Smith vy. Ruan Transport, Inc., 190 Neb. 509, 209 N.W.2d 
146 (1973). Moreover, we are unwilling to extend the Akins v. 
Happy Hour, Inc., 209 Neb. 236, 306 N.W.2d 914 (1981), 
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exception to back injuries. Knowledge of a prior back injury 
does not inevitably mean that the employer has actual knowl- 
edge of a permanent disability as is true when the worker 
applies for work with an amputated hand, arm, or leg. Because 
exhibit 26 fails to “establish by written records that the employer 
had knowledge of the preexisting permanent partial disability” 
(emphasis supplied), § 48-128(1)(b), it was clearly wrong for 
the Workers’ Compensation Court to find that the written 
records requirement had been satisfied, unless the information 
in the possession of the insurer can be imputed to the employer. 

Baughman argues that “the employer, individually and 
through its insurer, did have precise knowledge of the plaintiff’s 
pre-existing condition and this is established in the medical 
records received into evidence in Exhibits 8 and 9 submitted by 
the plaintiff.” Brief for appellee Baughman at 14. However, 
under the controlling statute, the issue is not whether somebody 
at United-A.G. had actual knowledge of Baughman’s preexist- 
ing permanent condition, but whether United-A.G. had written 
records establishing this knowledge. 

Exhibits 8 and 9 were in the possession of United-A.G.’s 
workers’ compensation insurer, and they say that Dr. Long was 
of the opinion that Baughman had a permanent impairment rat- 
ing of 10 percent of the whole body after his first surgery and 
an additional 2-percent permanent impairment after his second 
surgery. However, to the extent that United-A.G. had knowl- 
edge of these permanency ratings from exhibits 8 and 9, it came 
only by oral communications between Reese, claims adjuster 
for the insurer, and Treantos, United-A.G.’s insurance director. 
During the direct examination of Treantos, he testified: 

A. Well, my recollection as to actually getting a physi- 
cal copy of the report [on Baughman’s disability rating], 
I’m not real clear on that. What I am clear on is that we 
discussed the case and we discussed the rating and we dis- 
cussed the report. 

Q. And that was at the time the rating was issued? 

A. Right. One of the things that happened right around 
this time was the issue of medical records and privacy 
rules and this kind of thing, so we used to have a lot of 
data on our employees and their medical conditions. But 
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as time went on and the rules changed, we left a lot of data 
— really, we let it stay at the insurance carrier’s offices 
and in their files. 
Q. And having had those discussions with Ms. Reese, 
did you feel that you needed a hard copy of that report? 
A. No. 
Baughman appears to be arguing that because the workers’ 
compensation insurer could establish its knowledge by written 
records that Baughman had a permanent preexisting injury, such 
knowledge should be imputed to the employer, United-A.G. 
Baughman’s end result would be that United-A.G. would then 
be found to have established that it had knowledge of 
Baughman’s preexisting permanent disability via written 
records, albeit written records in the possession of United- 
A.G.’s insurance carrier. 

The Supreme Court of Alaska addressed a similar argument 
in Alaska Intern. v. Second Injury Fund, 755 P.2d 1090, 1091 
n.1 (Alaska 1988), which involved the interpretation of Alaska’s 
Second Injury Fund statute, “AS 23.30.205(c),” which provided: 

“In order to qualify under this section for reimbursement 

from the second injury fund, the employer must establish 

by written records that the employer had knowledge of the 

permanent physical impairment before the subsequent 

injury and that the employee was hired or retained in 

employment after the employer acquired that knowledge.” 
(Emphasis omitted.) The pertinent portions of the Alaska statute 
are identical to our § 48-128. 

The facts in Alaska Intern. were that on February 9, 1983, 
Oscar Kinter injured his back while working for Alaska 
International. The Alaska Workers’ Compensation Board 
(Board) ruled that Kinter was permanently totally disabled as a 
result of his back condition and that Alaska International had 
been paying him workers’ compensation disability payments 
since the February 9 injury. Prior to this injury, Kinter had a his- 
tory of back trouble. His first work injury occurred in 1975, 
with repeated injuries in 1976 and 1978. He had undergone two 
back surgeries: one in 1975 and one in 1979. Following the sec- 
ond surgery, Kinter’s doctor estimated that he had a 40-percent 
partial impairment. 
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Kinter had been dispatched by his union to a welding job 
with Alaska International. The union had a contract with Alaska 
International whereby the union agreed to furnish all the quali- 
fied workers which Alaska International might require, and 
Alaska International agreed to exclusively use the services of 
the union’s hiring hall. The union maintained certain records of 
its members. On the date it dispatched Kinter to the welding 
job, the union had in its possession a memo, dated June 19, 
1980, stating that Kinter had fallen out of a truck while unload- 
ing iron and had injured his back. This document was, at all rel- 
evant times, in the union’s possession. 

Following Kinter’s February 9 injury, Alaska International 
filed a petition for reimbursement from the Second Injury Fund. 
The fund administrator denied relief, and Alaska International 
petitioned the Board, which also denied relief based upon the 
written records requirement. The Board strictly construed 
AS 23.30.205(c) and ruled that the union records failed to show 
““knowledge of a qualifying permanent physical impairment.’ ” 
Alaska Intern., 755 P.2d at 1092. 

The issue on appeal was to be whether Alaska International 
had established its knowledge of Kinter’s preexisting impair- 
ment by written records. But, before addressing this issue, the 
Supreme Court of Alaska stated: “However, the preliminary 
question is whether the union record can be considered at all. 
That record was in the union’s, not Alaska International’s, pos- 
session, and Alaska International does not claim to have ever 
seen the record before Kinter’s injury.” Jd. It was argued that the 
union’s knowledge of Kinter’s qualifying disability, as evi- 
denced by its written records, should be imputed to Alaska 
International for purposes of determining whether the employer 
had met the statutory requirements. 

The Supreme Court of Alaska, in determining that the union 
records should not be imputed to Alaska International, stated: 

A union’s primary purpose is to organize and secure for 
its members the most favorable conditions with respect to 
wages, hours, and other employment concerns. . . . 
“Generally, a union represents only its members and not 
their employer. .. .” A labor union’s purpose is to further 
the interests of employees, not the interests of employers. 
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Alaska Intern. v. Second Injury Fund, 755 P.2d 1090, 1093 
(Alaska 1988). 

[5] The court recognized that since a union’s purpose is to 
obtain jobs for its members, it does not have the disincentive to 
hiring impaired workers that the Second Injury Fund statute 
tries to counteract. The Alaska court concluded: “Thus, if the 
union’s knowledge, as evidenced by its written records, is 
attributed to the employer, the [written records] statute’s pur- 
poses will be frustrated.” Jd. We agree. The purpose of the Fund 
is to assure employers that if they hire or retain individuals with 
preexisting disabilities, those employers will be liable only for 
those injuries which would have resulted had there been no pre- 
existing disability. Parker v. St. Elizabeth Comm. Health Ctr, 
226 Neb. 526, 412 N.W.2d 469 (1987). 

[6,7] The purpose of the written records requirement is quite 
clearly to put in place a strictly limited method of proving a 
predicate fact before liability for benefits may be shifted to the 
Fund. We remember that the Second Injury Fund statute merely 
provides a means to shift and apportion benefits between the 
employer and the Fund, which inures to the benefit of the 
employer. See Eichorn v. Eichorn Trucking, 3 Neb. App. 795, 
§32 N.W.2d 345 (1995). The purpose of the Second Injury Fund 
statute is to encourage employers to hire those with permanent 
preexisting disabilities. See Lozier Corp. v. State, 1 Neb. App. 
567, 501 N.W.2d 313 (1993). Therefore, an insurer is like the 
union in Alaska Intern., supra—neither entity is a “hirer” of 
workers (except its own employees) and thus what it knows 
about an employer’s potential employee and his or her previous 
back injuries is not part of the equation as to whether the worker 
is hired or retained. Neither the union nor the insurance carrier 
makes that decision. The statute gives employers an incentive to 
hire the permanently disabled, but restricts the benefits from 
that action to those employers who do so with knowledge that 
they are doing a socially desirable thing. In other words, the hir- 
ing of the permanently disabled is to be a very purposeful thing 
before the employer gets the benefit of shifting liability. The 
purposefulness is insured, at least in theory, by the written 
records requirement. To impute knowledge where it did not 
actually exist would frustrate the policy that the benefit of the 
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Fund (the shifting of liability for benefits for a subsequent 
injury) goes only to those employers who consciously hire 
those they know to be suffering from prior permanent disabili- 
ties. Allowing the imputation of knowledge would completely 
frustrate that policy. 

However, a separate issue is presented in that the statute 
requires that the employer can only prove that it had the knowl- 
edge by written records. The instant case may well show that 
limiting proof of knowledge to written records is arbitrary. 
Clearly, United-A.G. was aware of Baughman’s previous 
injuries and extensive time off for surgery, yet they did what the 
Legislature has determined they should do—retained in their 
employment a person with significant previous injury, which 
was likely to produce a permanent disability, in their employ- 
ment. Therefore, by virtually any measure of what is nght and 
fair, United-A.G. should receive the benefit of the Second 
Injury Fund statute. But, the Legislature has mandated that the 
employer’s knowledge be proved in a certain way, and we are 
not free to ignore that mandate for the sake of accomplishing 
what may well be a fair result. Whether the benefits of the Fund 
should be denied employers who do the right thing by employ- 
ing the permanently disabled, but who do not secure and keep 
the right pieces of paper in their employee files, is a matter of 
public policy which is outside our realm. 


CONCLUSION 

[8] Written records that were in the workers’ compensa- 
tion insurer’s possession cannot be “imputed” to United-A.G. 
for purposes of enabling it to meet the requirement of 
§ 48-128(1)(b). Further, exhibit 26 is insufficient to prove that 
United-A.G. had knowledge of the permanency of Baughman’s 
condition, a requirement under the same section. The trial judge 
was clearly wrong in finding otherwise. Thus, we reverse the 
decision of the review panel affirming the Workers’ 
Compensation Court’s decision to hold the Fund liable and 
direct that the award be modified to make United-A.G. solely 
liable for Baughman’s benefits. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1, Summary Judgment: Declaratory Judgments: Affidavits: Claims. A party seek- 
ing to recover in district court upon a claim, counterclaim, or cross-claim, or to obtain 
a declaratory judgment may, at any time after the filing of an answer or after service 
of a motion for summary judgment by the adverse party, move with or without sup- 
porting affidavits for a summary judgment in the party’s favor upon all or any part 
thereof. 

2. Actions: Summary Judgment: Contracts. Summary judgment is available only in 
the kinds of actions provided for by statute or court rule, and within limitations, such 
provisions usually extend to actions at law or equity and to causes based on contract. 

3. Summary Judgment: Appeal and Error. Summary judgment is inappropriate in 
appeal proceedings to a district court. 

4. Zoning: Appeal and Error. In reviewing an appeal from a district court under Neb. 
Rev. Stat. § 14-414 (Reissue 1997), a higher appellate court is to decide, in review- 
ing a decision of a zoning board of appeals, if the district court abused its discretion 
or made an error at law, and where competent evidence supports the district court’s 
factual findings, a higher appellate court will not substitute its factual findings for 
those of the district court in the course of that court’s deciding whether the decision 
of such zoning board of appeals was illegal or is not supported by the evidence and 
is thus arbitrary, unreasonable, or clearly wrong. 

5. Summary Judgment: Appeal and Error. In reviewing a decision of a district court 
when it grants a summary judgment, a higher appellate court is to view the evidence 
in a light most favorable to the nonmoving party and must give that party the benefit 
of all reasonable inferences that are deducible from the evidence to see if the district 
court correctly decided that there is no material issue of fact and that the appellee is 
entitled to a judgment as a matter of law. 


Appeal from the District Court for Douglas County: GERALD 
E. Moran, Judge. Reversed and remanded. 


Michael M. O’Brien, of Michael M. O’Brien, PC., for 
appellants. 


Alan M. Thelen, Assistant Omaha City Attorney, for 
appellees. 


IRWIN, Chief Judge, and HANNON and INBopy, Judges. 
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HANNON, Judge. 

TCLA, Inc., owns a 13.4-acre tract of land situated on 13th 
Street and Interstate 80 in Omaha, Nebraska. Eastroads, L.L.C., 
and Jacqueline A. Sullivan as trustee (for simplicity, we shall 
call these parties Eastroads) own five noncontiguous lots which 
are situated adjacent to, and partially surrounding, the property 
owned by TCLA. Except for the difference in ownership, 
Eastroads’ and TCLA’s properties would be considered one 
tract. However, Eastroads is zoned “R5-Urban Family 
Residential District,” and as of May 1996, TCLA is zoned “CC- 
Community Commercial District” (CC Zone). The Omaha 
Municipal Code in evidence states that the purpose of a CC 
Zone is for commercial facilities to serve the needs of several 
neighborhoods. For purposes of this appeal, the significant 
requirement of property in a CC Zone is that the owner must 
maintain a 30-foot bufferyard from adjacent property zoned RS. 
TCLA applied for and received a waiver of that requirement 
with the Omaha Zoning Board of Appeals (Zoning Board). 
Eastroads appealed the decision to the district court, which dis- 
missed the appeal upon summary judgment. We reverse, and 
remand, because summary judgment is inappropriate when a 
district court is acting as an appellate court. 

The basis of the waiver is that the bufferyard around 
Eastroads’ four noncontiguous lots presents a practical diffi- 
culty for development of the TCLA property and an unneces- 
sary hardship. In support thereof, TCLA alleges that Eastroads’ 
properties were vacant and highly unlikely to be developed in 
accordance with their existing residential zoning and, therefore, 
the waiver would not impact these properties and that TCLA’s 
property is the site of a former rubble landfill, which makes nor- 
mal development expensive. TCLA alleges that by utilizing the 
bufferyard property, the rubble landfill would not prevent devel- 
opment. The application for waiver of the bufferyard require- 
ments came on for hearing before the Zoning Board on April 
18, 1996, and a motion carried approving the request for a vari- 
ance to the bufferyard requirements. 

Pursuant to Neb. Rev. Stat. §§ 14-413 and 14-414 (Reissue 
1997), Eastroads filed a petition on appeal in the district court, 
alleging the action of the Zoning Board’s decision was unsup- 
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ported by the evidence; was inequitable and contrary to law; 
was based in whole or in part on incompetent irrelevant evi- 
dence beyond the powers of the Zoning Board; and was arbi- 
trary, unreasonable, clearly wrong, capricious, and illegal. The 
petition goes on to allege that the Zoning Board’s hearing was 
held on April 18, 1996; that it was a rehearing; and that at the 
previous hearing on April 20, 1995, TCLA presented certain 
information to the Zoning Board. Eastroads goes on to allege 
that specific parts of that information were misleading for vari- 
ous and sundry reasons. Eastroads’ allegations proceeded into 
considerable detail, such as the boundary of the “ ‘Landfill 
Area’” was not shown correctly, the drawing of the “Buffer 
Yard Area’s” tract was misleading, the soil test statement did 
not tell the full situation, and the buried rubble did not have the 
effect claimed by TCLA. Eastroads also alleged TCLA falsely 
represented to the Zoning Board statements about soil condi- 
tions and whether the elimination of the bufferyard would 
devalue Eastroads’ lots and create runoff and other damages. 
Eastroads requested a reversal of the decision of the Zoning 
Board. The Zoning Board filed an answer, wherein it admitted 
certain formal allegations and admitted the actions of the 
Zoning Board, but denied the other allegations of the petition, 
and alleged that the petition failed to join TCLA as a party. 

On January 30, 1997, the Zoning Board filed a motion for 
summary judgment, to which it attached an affidavit and the 
various and numerous documents and records apparently gener- 
ated in the proceeding before the Zoning Board. It prayed for 
summary judgment in its favor, ordering the dismissal of 
Eastroads’ petition with prejudice. The motion came on for 
hearing on February 12. The Zoning Board introduced exhibits 
1 through 12, which were not objected to. The judge gave 
Eastroads additional time to introduce additional evidence. At a 
hearing held on March 5, Eastroads presented exhibits 13 
through 22. Those exhibits were objected to because they were 
not served upon the Zoning Board’s attorney prior to the day of 
hearing. One of those exhibits purports to be the testimony of 
an expert previously not identified by Eastroads in answers to 
interrogatories. Some of these exhibits were duplicates of those 
already offered by the Zoning Board. 
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The court reserved ruling on the objections. On March 7, 
1997, the judge entered an order sustaining the Zoning Board’s 
exceptions to exhibit 13, which consisted of an affidavit con- 
taining much argument and legal authority, and some state- 
ments which one of the appellants claimed to have made to the 
Zoning Board; exhibit 14, an affidavit by a purported expert 
regarding his inspection of the property; and exhibit 19, a pho- 
tographic copy of some Nebraska statutes on drainage and some 
correspondence on that subject. The court overruled the excep- 
tions as to exhibit 20, which was a part of the Omaha Municipal 
Code relative to setback and grading. The court found upon 
consideration of the pleadings, evidence adduced, and argument 
that there was no genuine issue of any material fact and that the 
Zoning Board was entitled to judgment under the law. The court 
entered a judgment of dismissal in accordance with that 
conclusion. 


ASSIGNMENTS OF ERROR 
Eastroads alleges the trial court erred in dismissing its cause 
of action and sustaining the Zoning Board’s motion for sum- 
mary judgment. Eastroads also alleges that its cause of action 
was well pled and valid, and gave the court jurisdiction. 


DISCUSSION 

[1] We are surprised by the Zoning Board’s motion for sum- 
mary judgment because the statutes do not seem to provide for 
a motion for summary judgment in an appeal proceeding. Neb. 
Rev. Stat. § 25-1330 (Reissue 1995) provides: 

A party seeking to recover in district court upon a 
claim, counterclaim, or cross-claim or to obtain a declara- 
tory judgment may, at any time after the filing of [an] 
answer or after service of a motion for summary judgment 
by the adverse party, move with or without supporting affi- 
davits for a summary judgment in his favor upon all or any 
part thereof. 

[2] In this action, Eastroads is not seeking to recover upon a 
claim, counterclaim, or cross-claim, or to obtain a declaratory 
judgment, but, rather, is simply seeking to appeal under a statu- 
tory procedure. The general rule is that “summary judgment is 
available only in the kinds of actions provided for by the statute 
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or court rule, and, within limitations, such provisions usually 
extend to actions at law or equity, and to causes based on con- 
tract.” 49 C.J.S. Judgments § 249 (1997). 

The procedure involved in this case is as provided in Neb. 
Rev. Stat. §§ 14-408 through 14-414 (Reissue 1997). Section 
14-413 specifically provides for an appeal from the decision of 
a zoning board to a district court as follows: 

Any person or persons, jointly or severally aggrieved by 
any decision of the board of appeals, or any officer, 
department, board or bureau of the municipality, may pre- 
sent to the district court a petition, duly verified, setting 
forth that such decision is illegal, in whole or in part, spec- 
ifying the grounds of such illegality. Such petition must be 
presented to the court within thirty days after the filing of 
the decision in the office of the board. 

Section 14-414 further provides: 

If, upon the hearing, it shall appear to the court that tes- 
timony is necessary for the proper disposition of the mat- 
ter, it may take evidence . . . . The court may reverse or 
affirm, wholly or partly, or may modify the decision 
brought up for review. Costs shall not be allowed against 
the board.... 

(Emphasis supplied.) 

In the cases of Bowman v. City of York, 240 Neb. 201, 482 
N.W.2d 537 (1992), and Stratbucker Children’s Trust v. Zoning 
Bd. of Appeals, 243 Neb. 68, 497 N.W.2d 671 (1993), the 
Nebraska Supreme Court analyzed these statutes and other 
related statutes for the purpose of determining the standard of 
review from a zoning board and from a somewhat related board 
of adjustment and held: 

“[A] district court may disturb a decision of such [zoning] 
board [of adjustment] only if . . . the decision was illegal 
or is not supported by the evidence and is thus arbitrary, 
unreasonable, or clearly wrong. In deciding whether a 
board’s decision is supported by the evidence, the district 
court shall consider any additional evidence it receives. 


“,.. [AJn appellate court reviews the decision of the 
district court and . . . irrespective of whether the district 
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court took additional evidence, the appellate court is to 
decide if, in reviewing a decision of the board of adjust- 
ment, the district court abused its discretion or made an 
error of law. Where competent evidence supports the dis- 
trict court’s factual findings, the appellate court will not 
substitute its factual findings for those of the district 
court.” 

Stratbucker Children’s Trust, 243 Neb. at 71, 497 N.W.2d at 

674. 

The Nebraska Supreme Court had held that the term “claim” 
in § 25-1330 is broad enough to include injunctive relief or a 
declaratory action. See, Riley v. State, 244 Neb. 250, 506 
N.W.2d 45 (1993); Anderson vy. Carlson, 171 Neb. 741, 107 
N.W.2d 535 (1961). We find no case where the decision of an 
intermediate court of appeals was disposed of by a summary 
judgment. 

[3-5] Summary judgment is inappropriate in appeal proceed- 
ings to a district court, such as this case. First of all, the statutes 
providing for summary judgment do not provide for a summary 
judgment in cases of an appeal. Second, in reviewing an appeal 
from a district court under § 14-414, a higher appellate court is 
to decide, in reviewing a decision of a zoning board of appeals, 
if the district court abused its discretion or made an error at law, 
and where competent evidence supports the district court’s fac- 
tual findings, a higher appellate court will not substitute its fac- 
tual findings for those of the district court in the course of that 
court’s deciding whether the decision of such zoning board of 
appeals was illegal or is not supported by the evidence and is 
thus arbitrary, unreasonable, or clearly wrong. Whereas, in 
reviewing a decision of a district court when it grants a sum- 
mary judgment, a higher appellate court is to view the evidence 
in a light most favorable to the nonmoving party and must give 
that party the benefit of all reasonable inferences that are 
deducible from the evidence to see if the district court correctly 
decided that there is no material issue of fact and that the 
appellee is entitled to a judgment as a matter of law. Horvath y. 
M.S.P. Resources, Inc., 246 Neb. 67, 517 N.W.2d 89 (1994); 
Katskee v. Blue Cross/Blue Shield, 245 Neb. 808, 515 N.W.2d 
645 (1994). We believe it is impossible to reconcile these con- 
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flicting standards of review. Likewise, it is impossible for the 
district judge to reconcile that judge’s duty upon review of the 
zoning board of appeal’s decision with that judge’s duty to 
review the evidence upon consideration of a motion for sum- 
mary judgment. 

Furthermore, we suspect that the mechanics of holding a 
hearing upon an appeal under § 14-414 would not be materially 
more burdensome than a similar hearing for a motion for sum- 
mary judgment. Additionally, in reviewing the record before us, 
we found it impossible to tell which evidence or information 
was considered by the Zoning Board and, therefore, whether the 
district court should have received additional evidence and if 
the court did in fact receive additional evidence. In short, the 
granting of a summary judgment in this case on appeal is sim- 
ply wrong, and the cause must be reversed so that the statutory 
procedure may be followed. 

REVERSED AND REMANDED. 


THOMAS YARPE, APPELLANT, V. LAWLESS DISTRIBUTING Co., 
DEFENDANT AND THIRD-PARTY PLAINTIFF, APPELLEE, AND 
STATE OF NEBRASKA, SECOND INJURY FUND, 
THIRD-PARTY DEFENDANT, APPELLEE. 

587 N.W. 2d 417 
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1. Workers’ Compensation: Appeal and Error. An appellate court may modify, 
reverse, or set aside a Workers’ Compensation Court decision only when (1) the com- 
pensation court acted without or in excess of its powers; (2) the judgment, order, or 
award was procured by fraud; (3) there is not sufficient competent evidence in the 
record to warrant the making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or award. 

2. Workers’ Compensation: Evidence. The sufficiency of the evidence to support 
findings of fact made by the Workers’ Compensation Court must be considered in the 
light most favorable to the successful party. 

3. Trial: Evidence: Testimony: Presumptions: Proof. After the plaintiff has intro- 
duced evidence tending to prove his case, if the defendant fails to testify to matters 
peculiarly within his knowledge necessary to his defense, a presumption exists that 
his testimony, if produced, would militate against his interest. 

4. Trial: Witnesses: Testimony: Proof. A party’s failure to call an available witness 
who the party purports at trial would possess information important to proving the 
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party’s case could be considered when deciding the weight to be given to the party’s 
testimony. 

5. Trial: Evidence: Witnesses. The trier of fact is the sole judge of what probative 
force to give to the fact that a party has failed to call a witness or produce evidence. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Thomas F. Dowd, of Dowd & Dowd, for appellant. 


John W. Iliff, of Gross & Welch, P.C., for appellee Lawless 
Distributing Co. 


Don Stenberg, Attorney General, John R. Thompson, and 
Hobart B. Rupe for appellee State. 


Irwin, Chief Judge, and Sievers and INBopy, Judges. 


Irwin, Chief Judge. 
I. INTRODUCTION 

Thomas Yarpe appeals from an order of the Workers’ 
Compensation Court review panel affirming an order of the 
Workers’ Compensation Court dismissing his petition for bene- 
fits. The court determined that Yarpe failed to establish the 
occurrence of an accident, and dismissed his petition. Because 
we find that the court’s conclusions are supported by competent 
evidence in the record and the court’s factual conclusions were 
not clearly erroneous, we affirm. 


II. BACKGROUND 

Yarpe was employed for approximately 5'2 years by Lawless 
Distributing Co. (Lawless) and Lawless’ predecessor company, 
Capitol Liquors Inc. (Capitol), as a warehouseman, loading 
trucks and operating a forklift. In 1992, while working for 
Capitol, he suffered a work-related injury to his lower back. 
Yarpe underwent surgery as a result of this injury. After the 
surgery, Yarpe returned to his employment, with a permanent 
lifting restriction. Ultimately, Yarpe entered into a lump-sum 
settlement regarding the 1992 injury. 

Yarpe alleged that he suffered another work-related accident 
on September 6, 1995, while lifting cases of beer. Yarpe was 
seen by Drs. David W. Stamm and Daniel L. McKinney with 
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regard to his symptoms. Yarpe ultimately underwent surgery 
again. On November 30, Lawless apparently terminated Yarpe’s 
employment because he was no longer physically able to per- 
form his job requirements. 

On December 22, 1995, Yarpe filed a petition in the Workers’ 
Compensation Court seeking “temporary total disability bene- 
fits, medical bills, vocational rehabilitation, loss of earning 
power, waiting penalty, and attorney fees.” Lawless filed a 
third-party petition against the Second Injury Fund. On October 
11, 1996, the case was tried to the court. Yarpe was the only wit- 
ness called to testify. 

After the trial, the compensation court entered an order dis- 
missing Yarpe’s case. The court held that Yarpe failed to prove 
that he “suffered injury in a discrete event occurring on 
September 6, 1995.” The court noted that the lump-sum settle- 
ment Yarpe entered into with regard to the 1992 injury barred 
recovery for any disability or expenses arising out of a degen- 
eration of his condition as a result of the 1992 injury, and 
allowed further recovery only if Yarpe suffered a new accident. 
The court noted various inconsistencies in Yarpe’s proof and 
also noted that Yarpe did not call any corroborating witnesses, 
despite testifying that he informed coemployees of the injury 
when it happened. The workers’ compensation review panel 
affirmed the court’s dismissal. This timely appeal followed. 


Il. ASSIGNMENTS OF ERROR 
Yarpe assigns two errors on appeal. Yarpe alleges that there 
was not sufficient evidence to support the compensation court’s 
findings and that the court’s factual findings were clearly 
erroneous. 


IV. ANALYSIS 


1. STANDARD OF REVIEW 
[1,2] Pursuant to Neb. Rev. Stat. § 48-185 (Reissue 1993), an 
appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation 
court acted without or in excess of its powers; (2) the judgment, 
order, or award was procured by fraud; (3) there is not sufficient 
competent evidence in the record to warrant the making of the 
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order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Owen v. 
American Hydraulics, 254 Neb. 685, 578 N.W.2d 57 (1998); 
Sands v. School Dist. of City of Lincoln, ante p. 28, 581 N.W.2d 
894 (1998). The sufficiency of the evidence to support findings 
of fact made by the Workers’ Compensation Court must be con- 
sidered in the light most favorable to the successful party. Sands 
v. School Dist. of City of Lincoln, supra. 

In determining whether to affirm, modify, reverse, or set 
aside the judgment of the workers’ compensation review panel, 
a higher appellate court reviews the finding of the trial judge 
who conducted the original hearing. Owen v. American 
Hydraulics, supra; Sands v. School Dist. of City of Lincoln, 
supra. Findings of fact made by the Workers’ Compensation 
Court after review have the same force and effect as a jury ver- 
dict and will not be set aside unless clearly erroneous. /d. 


2. SUPPORTING EVIDENCE 

As noted above, Yarpe was the only witness to testify at trial. 
Both Yarpe and Lawless offered various exhibits, including 
medical reports and depositions, which were received by the 
compensation court. 

According to his testimony, Yarpe suffered an accident while 
lifting cases of beer on September 6, 1995. Yarpe testified that 
he completed his shift and that he then told two coworkers 
about the injury. Yarpe testified that he called the personnel 
director the next morning and indicated that he would not be 
able to work because of the injury, and was referred to see 
Stamm. 

According to Stamm’s medical notes, he saw Yarpe on Sep- 
tember 7, 1995, the day after the alleged incident. Stamm noted 
that “[t]he patient is here for evaluation of his low back. He has 
been having difficulties with it off and on for about the last two 
months on his most recent round. He reports that within the last 
couple of days he has been having a very severe back pain.” 
Stamm’s medical notes also indicate that Yarpe “has had no 
recent history of direct trauma, blows, injuries or falls.” Finally, 
Stamm’s medical notes indicate that Yarpe “states that [the 
pain] is not as bad as it previously has been.” Stamm’s medical 
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notes include an “Injury Notification” form, which includes a 
diagnosis of “back strain” and “recurrence of chronic condi- 
tion.” The form includes a section for information about the 
specific injury, but no information was included on the form 
concerning any incident on September 6. Stamm’s medical 
notes do not include any reference to a specific incident on 
September 6. 

On September 20, 1995, Yarpe was treated by McKinney, 
who was the doctor who performed the surgery in 1992. 
McKinney’s medical notes indicate that Yarpe returned to 
McKinney’s office on September 20, “stating that he was con- 
tinuing to have a considerable amount of back pain.” McKinney 
recorded that Yarpe “feels that over the past two years his con- 
dition has gradually become worse.” McKinney stated in his 
notes that “I continue to believe that Mr. Yarpe’s difficulties are 
secondary to a degenerative lumbar intervertebral disk.” In 
office notes dated November 13, 1995, McKinney detailed a 
“history of present illness,” but there is no mention of any inci- 
dent on September 6. On November 29, McKinney authored a 
letter to Yarpe’s attorney in which he indicated that “Mr. Yarpe 
has recently told me that this started after he was doing very 
heavy lifting at work on September 6, 1995. Prior to that, I did 
not have a specific injury date.” McKinney performed a second 
surgery on Yarpe in June 1996. 

On September 27, 1996, Yarpe was seen by Dr. Alan H. 
Fruin, who conducted an independent medical examination. 
Fruin concluded that the “surgery of June 1996 was the result of 
an ongoing disc problem at L4-L5 or a progression of that pre- 
existing condition.” The L4-S5 disk is the portion of Yarpe’s back 
which was operated on in both the 1992 and the 1996 surgeries. 
Fruin further concluded that “[b]ased on the medical records 
and especially those records of Dr. Stamm dated September 7, 
1995, it is clear that there was not a specific work related inci- 
dent on September 6th, but rather this problem gradually built 
up over time because of his general activities.” 

In a deposition taken on July 16, 1996, Yarpe testified that 
after the 1992 surgery, he had no experience of pain in his lower 
back until the alleged incident in September 1995. Medical 
records from McKinney’s office, as well as Yarpe’s testimony at 
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trial, however, indicated that Yarpe refilled a prescription for 
Darvocet, a painkiller, 8 to 10 times between May and Septem- 
ber 1995. At trial, Yarpe explained this apparent inconsistency 
by testifying that he suffered from a “backache” throughout 
1995, but that it was distinguishable from a sharp “pain” in his 
back, which is what he experienced after the alleged incident on 
September 6, 1995. 

All of the above evidence would support the compensation 
court’s conclusion that Yarpe did not suffer an accident in 
September 1995, but, rather, was experiencing the effects of 
continued degeneration resulting from the original injury in 
1992. As such, there is sufficient evidence to support the court’s 
findings, and we do not find the court’s factual conclusions to 
be clearly erroneous. 


3. LACK OF CORROBORATION 

In the order of dismissal, the compensation court noted that 
Yarpe testified that he had reported his injury to two coworkers 
on the same day it happened and that he had reported the injury 
to the personnel director the following day. However, Yarpe did 
not call any of these individuals to testify. The court noted that 
Yarpe “is not obliged to do so, but his failure to do so allows the 
Court to conclude that perhaps these witnesses would not cor- 
roborate the plaintiff’s testimony with respect to his reporting 
of his accident.” 

[3] Yarpe argues on appeal that the compensation court really 
based its conclusion and dismissal on this fact. Yarpe argues 
that the court improperly applied the “adverse inference” rule of 
evidence in this case. Brief for appellant at 11. In support of his 
argument, Yarpe quotes the Nebraska Supreme Court’s opinion 
in First Nat. Bank v. First Cadco Corp., 189 Neb. 553, 203 
N.W.2d 770 (1973). Specifically, Yarpe quotes the Supreme 
Court in holding that “‘after the plaintiff has introduced evi- 
dence tending to prove his case, if the defendant fails to testify 
to matters peculiarly within his knowledge necessary to his 
defense, a presumption exists that his testimony, if produced, 
would militate against his interest ....’” Jd. at 573, 203 N.W.2d 
at 783. Yarpe then proceeds to explain why this rule is not prop- 
erly applied in the present case. 
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[4,5] In the present case, the compensation court noted, as 
did the review panel, that Yarpe’s failure to call an apparently 
available witness who Yarpe purported at trial would possess 
information important to proving Yarpe’s case could be consid- 
ered when deciding the weight to be given to Yarpe’s testimony. 
The Supreme Court has held that in conjunction with the above- 
quoted proposition of law, the trier of fact is the sole judge of 
what probative force to give to the fact that a party has failed to 
call a witness or produce evidence. In re Estate of Schoch, 209 
Neb. 812, 311 N.W.2d 903 (1981); Dunbier v. Stanton, 170 
Neb. 541, 103 N.W.2d 797 (1960). “[T]he relative convincing 
powers of the inferences to be drawn from failing to call or 
examine a witness and other evidence are for the determination 
of the trier of fact.” In re Estate of Schoch, 209 Neb. at 818, 311 
N.W.2d at 907. As such, we believe that the compensation court 
committed no error in considering Yarpe’s failure to provide tes- 
timony from witnesses he suggested at trial would possess cor- 
roborating testimony. 


V. CONCLUSION 
Because there was sufficient evidence in the record to sup- 
port the findings of the compensation court and because the 


court’s factual findings were not clearly erroneous, we affirm. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, 
v. MARK ALLAN MEYER, APPELLANT. 
588 N.W. 2d 200 


Filed December 15, 1998. No. A-98-481. 


1. Extradition and Detainer: Pretrial Procedure: Motions to Dismiss. In ruling on a 
motion to dismiss with prejudice based on alleged violations of the interstate 
Agreement on Detainers, Neb. Rev. Stat. § 29-759 (Reissue 1995), it is proper for the 
trial court to hold a pretrial evidentiary hearing to determine whether a detainer was 
filed against the defendant and, if a detainer was filed, io determine whether the pro- 
visions of the agreement were violated. 

2. Extradition and Detainer: Pretrial Procedure: Appeal and Error. When a trial 
court makes pretrial factual determinations regarding the application of provisions of 
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the interstate Agreement on Detainers, its findings of fact will not be disturbed on 
appeal unless clearly wrong. 

3. Extradition and Detainer. The Agreement on Detainers, adopted by the State of 
Nebraska in 1963, was designed to encourage the expeditious and orderly disposition 
of charges filed in one jurisdiction against prisoners who are serving sentences in 
another jurisdiction. 

4. ___. Article III of the Agreement on Detainers prescribes the procedure by which a 
prisoner against whom a detainer has been lodged may demand a speedy disposition 
of outstanding charges. 

5. Extradition and Detainer: Time. In determining the duration and expiration dates 
of the time periods provided in article III(a) of the Agreement on Detainers, the run- 
ning of said time periods shall be tolled whenever and for as long as the prisoner is 
unable to stand trial, as determined by the court having jurisdiction of the matter. 

6. Extradition and Detainer: Time: Words and Phrases. The language “unable to 
stand trial” found in the tolling provision of Nebraska’s Agreement on Detainers 
includes all those periods of delay occasioned by the defendant. 

7. Extradition and Detainer: Speedy Trial. The jurisprudence under the Nebraska 
speedy trial statute is transferrable to the speedy trial portion of the interstate 
Agreement on Detainers. 

8. Extradition and Detainer: Time. Following a defendant’s failure to appear for his 
preliminary hearing, after he has requested prompt disposition under the Agreement 
on Detainers, the running of the 180 days under his request is tolled until he reappears 
in court, whether voluntarily or involuntarily, unless re-incarceration prevents his 
reappearance, in which case he must fully and completely advise the court and the 
prosecution of his exact whereabouts to restart the running of the 180 days for the 
State to bring him to trial. 


Appeal from the District Court for Sarpy County: GEORGE A. 
THOMPSON, Judge. Affirmed. 


Michael T. Levy for appellant. 


Don Stenberg, Attorney General, and William L. Howland 
for appellee. 


IrwIN, Chief Judge, and SIEvERs and INBopy, Judges. 


SIEVERS, Judge. 
INTRODUCTION 

In this opinion, we address the meaning of the phrase 
“unable to stand trial” found in article VI(a) of Nebraska’s 
Agreement on Detainers (Agreement), Neb. Rev. Stat. § 29-759 
(Reissue 1995). We consider whether the re-incarceration of a 
defendant in another state, which is unknown to the court and 
the prosecution, tolls the 180-day speedy trial provision con- 
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tained in article III(a) of the Agreement. We also consider the 
effect of the defendant’s failure to appear for his preliminary 
hearing, after he has requested disposition under the Agreement 
of the charges pending against him. 


BACKGROUND 

On April 20, 1995, Mark Allan Meyer was charged by crim- 
inal complaint in the county court for Sarpy County, Nebraska, 
with one count of burglary, one count of theft by unlawful tak- 
ing, and one count of criminal mischief. At the time this com- 
plaint was filed in Nebraska, Meyer was incarcerated at the 
Iowa Medical Classification Center (Center) on a separate 
offense. On July 27, the Sarpy County sheriff’s office mailed to 
the Center a request for detainer on Meyer and a copy of the 
arrest warrant issued by the Sarpy County Court on the criminal 
complaint. 

On December 6, 1996, a handwritten motion entitled 
“Motion for Speedy Trial” was filed in the Sarpy County Court. 
The motion requested “‘an order for the Sarpy County Attorney 
. .. to commence criminal proceeding [sic] in the matter of the 
criminal complaint” filed against Meyer. The motion was 
signed by Meyer and was notarized. On March 24, 1997, Meyer 
filed a pro se “Inmate’s Notice of Place of Imprisonment and 
Request for [Final] Disposition of Indictments, Informations or 
Complaints” with the Sarpy County Court. The document stated 
that Meyer was imprisoned at the Iowa Men’s Reformatory in 
Anamosa, Iowa, and requested final disposition of the criminal 
complaint filed against Meyer on April 20, 1995. 

On March 25, 1997, after being granted parole in Iowa, 
Meyer was released from the Iowa Men’s Reformatory into the 
custody of the Sarpy County sheriff on the Nebraska detainer 
and the following day was arraigned in the Sarpy County Court 
on the charges of burglary, theft by unlawful taking, and crimi- 
nal mischief. A preliminary hearing was set for April 10, and 
Meyer was released on bond. 

In a letter dated March 31, 1997, Thomas J. Garvey, Meyer’s 
attorney, advised Meyer that he was scheduled for preliminary 
hearing on April 10 and noted, “YOU MUST BE IN ATTEND- 
ANCE AT THIS HEARING.” Meyer was asked to call upon 
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receipt of the letter to schedule an appointment. The record 
reveals that Meyer’s mother, Sheila Meyer, upon receipt of the 
above letter on April 8, 1997, handwrote at the bottom, “FYI - 
Mark Meyer is being held in Johnson County Jail in Iowa City, 
IA - will not be able to appear - Please call them for verifica- 
tion. Thank you, Sheila Meyer.” Sheila Meyer then faxed the 
letter back to Garvey at the public defender’s office. 

On April 10, 1997, Meyer failed to appear at his preliminary 
hearing, and a capias was issued for his arrest. As it turns out, 
on March 28, Meyer had been taken into custody in Iowa on 
new charges of theft, flight to avoid prosecution, and parole vio- 
lation. On October 15, Meyer was sentenced on the new Iowa 
charges and imprisoned at the Iowa Correctional Facility in 
Oakdale, Iowa. In a letter filed by the Sarpy County Court on 
December 22, 1997, and which was addressed to “Presiding 
Judge,” Sheila Meyer requested that her son’s motion for 
speedy trial, dated December 6, 1996, be given prompt atten- 
tion. Moreover, the letter continued: 

This case has been in limbo too long. Mark is serving 
time in Iowa and cannot get into a program or work release 
until the detainer is removed. Mark wants this matter 
behind him and has contacted Mr. Garvey to get a court 
date set. ... 

. . . [W]hat is the prosecutor waiting for? This matter 
needs someone’s attention and you are next to my last 
resort, 

Meyer remained incarcerated in Iowa until February 3, 1998. 
On this date, he was arrested by the Sarpy County sheriff and 
brought back to Nebraska for arraignment on the April 20, 
1995, complaint. On February 19, 1998, Meyer waived prelim- 
inary hearing and was bound over to the district court for Sarpy 
County, Nebraska, for arraignment. On March 6, Meyer entered 
a plea of not guilty, and a trial date was set. 

On April 8, 1998, Meyer filed a motion to dismiss and a 
request for evidentiary hearing in the district court. The motion 
stated that on or about March 19, 1997, Meyer delivered to the 
Sarpy County Court a request that final disposition be made of 
the complaint against him. We assume this to be the request for 
final disposition, which we earlier referenced as being filed on 
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March 24. The motion alleged that the request was made pur- 
suant to articles III(a) and V(c) of the Agreement, which 
required that he be brought to trial within 180 days after deliv- 
ery of the request. The motion concluded that because Meyer 
had not been brought to trial within 180 days of his request that 
he was entitled to a dismissal of all charges against him with 
prejudice. 

On April 30, 1998, following an evidentiary hearing, the dis- 
trict court denied Meyer’s motion to dismiss. The court noted 
that “[a] close reading of Exhibit #3 [Meyer’s request for dis- 
position] shows that the Defendant was out on parole when he 
appeared in the County Court on March 26, 1997.” The court 
stated that although Garvey had been alerted to Meyer’s re- 
incarceration in Iowa, per Sheila Meyer’s fax, there had been 
“no showing that the Court or the prosecution was aware of the 
Defendant’s whereabouts after April 10, 1997, until his re-arrest 
on February 2, 1998.” The district court then held, “The County 
Court does not have the authority to dispose of felony charges. 
The County Court does have the authority to determine proba- 
ble cause, but without the Defendant’s presence, the County 
Court may not proceed.” 

Meyer appeals the denial of his motion to dismiss to this 
court. 


ASSIGNMENTS OF ERROR 

Meyer argues on appeal that the district court erred (1) in 
failing to find that Meyer’s right to be brought to trial within 
180 days of the filing of his request for final disposition had 
been violated and (2) in denying Meyer’s motion to dismiss pur- 
suant to article III(a) and (d) of the Agreement. Meyer also 
asserts: “To the extent that it made a factual finding, the district 
court was clearly wrong in finding that the defendant was 
required to establish that the prosecution was aware of the 
whereabouts of the defendant between April 10, 1997 and 
February 2, 1998 and failed to do so.” 


STANDARD OF REVIEW 
[1] In ruling on a motion to dismiss with prejudice based on 
alleged violations of the Agreement, it is proper for the trial 
court to hold a pretrial evidentiary hearing to determine whether 
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a detainer was filed against the defendant and, if a detainer was 
filed, to determine whether the provisions of the Agreement 
were violated. State v. Williams, 253 Neb. 619, 573 N.W.2d 106 
(1997). 

[2] When a trial court makes pretrial factual determinations 
regarding the application of provisions of the Agreement, its 
findings of fact will not be disturbed on appeal unless clearly 
wrong. Id. 


ANALYSIS 
Meyer asserts that the trial court erred in failing to grant his 
motion to dismiss, because the State violated the 180-day 
speedy trial provision contained in article III of the Agreement. 
The State argues, however, that the speedy trial provision is 
“inherently tolled when the Appellant, seeking disposition, is 
unavailable for trial in the jurisdiction.” Brief for appellee at 7. 
[3-5] The Agreement, adopted by the State of Nebraska in 
1963, was designed to encourage the expeditious and orderly 
disposition of charges filed in one jurisdiction against prisoners 
who are serving sentences in another jurisdiction. See State v. 
Reynolds, 218 Neb. 753, 359 N.W.2d 93 (1984). Article ITI of 
the Agreement prescribes the procedure by which a prisoner 
against whom a detainer has been lodged may demand a speedy 
disposition of outstanding charges. Reynolds, supra. Article 
Il(a) of the Agreement provides, in pertinent part: 
[W]henever during the continuance of the term of impris- 
onment there is pending in any other party state any 
untried indictment, information or complaint on the basis 
of which a detainer has been lodged against the prisoner, 
he shall be brought to trial within one hundred eighty days 
after he shall have caused to be delivered to the prosecut- 
ing officer and the appropriate court of the prosecuting 
officer’s jurisdiction written notice of the place of his 
imprisonment and his request for a final disposition to be 
made of the indictment, information or complaint[.] 
In determining the duration and expiration dates of the time 
periods provided in article III(a), the running of said time peri- 
ods “shall be tolled whenever and for as long as the prisoner is 
unable to stand trial, as determined by the court having juris- 
diction of the matter.” Article VI(a) of the Agreement. 
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The fact that Meyer triggered the provisions of article ITI(a) 
on March 24, 1997, by filing his request for final disposition 
with the Sarpy County Court is not in dispute. In dispute, how- 
ever, is whether the 180-day time limit, which began running on 
March 24, was tolled on April 10 when Meyer failed to appear 
at his preliminary hearing and, if so, when it began running 
again. 

The determinative phrase in article VI(a) is “unable to stand 
trial.” The Nebraska appellate courts have never interpreted this 
language. Thus, we turn to the federal courts and their inter- 
pretation of the Interstate Agreement on Detainers Act (IAD), 
18 U.S.C. app. (1994), for guidance, because the IAD’s tolling 
provision mirrors that found in article VI of Nebraska’s 
Agreement. 

The federal courts are somewhat divided as to the proper 
construction of the IAD’s article VI tolling provision. The Fifth 
and Sixth Circuits have construed the provision narrowly, hold- 
ing that the phrase “unable to stand trial” refers only to physi- 
cal or mental incapacity of the defendant. See, Birdwell v. 
Skeen, 983 F.2d 1332 (Sth Cir. 1993); Stroble v. Anderson, 587 
F.2d 830 (6th Cir. 1978), cert. denied 440 U.S. 940, 99 S. Ct. 
1289, 59 L. Ed. 2d 499 (1979). However, a majority of the fed- 
eral courts have defined the “unable to stand trial” language as 
including within the article VI tolling provision “ ‘all those 
periods of delay occasioned by the defendant,’ and specifically, 
‘the periods of delay occasioned by the . . . motions filed on 
behalf of the defendant . .. [.]’” U.S. v. Dawn, 900 F.2d 1132, 
1136 (7th Cir. 1990), cert. denied 498 U.S. 949, 111 S. Ct. 368, 
112 L. Ed. 2d 330. See, also, U.S. v. Taylor, 861 F.2d 316 (lst 
Cir. 1988); United States v. Roy, 771 F.2d 54 (2d Cir. 1985), 
cert. denied 475 U.S. 1110, 106 S. Ct. 1520, 89 L. Ed. 2d 918 
(1986); Young v. Mabry, 596 F.2d 339 (8th Cir. 1979). 

[6] In our opinion, the majority view, which broadly inter- 
prets the IAD’s tolling provision, allocates responsibility for 
delay where it belongs when the party asserting a right to an 
absolute discharge due to a violation of the speedy trial provi- 
sion has in fact caused the delay. Accordingly, we adopt the 
position of the federal courts which have construed the phrase 
“unable to stand trial” to include all those periods of delay occa- 
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sioned by the defendant. The running of the 180-day time limi- 
tation was tolled when Meyer failed to appear at his preliminary 
hearing on April 10, 1997, due to his re-incarceration. This is 
clearly an example of a “ ‘delay occasioned by the defendant.’ ” 
See State v. Borland, 3 Neb. App. 758, 532 N.W.2d 338 (1995) 
(holding defendant’s failure to appear at scheduled docket call 
tolled running of allowable 180 days under Nebraska’s speedy 
trial statute). If Meyer had appeared for his preliminary hearing, 
the process to bring him to trial on the charges filed April 20, 
1995, would have been able to move forward. However, the 
record demonstrates that Meyer’s failure to appear was his 
fault—being arrested in Iowa on Iowa charges which resulted in 
his re-incarceration. Borland, supra, also suggests that follow- 
ing Meyer’s failure to appear for his preliminary hearing, the 
180-day clock did not begin running until he appeared in court 
again. 

[7,8] In Borland, the defendant failed to appear at a docket 
call, but upon hearing that there was a warrant for his arrest, he 
went to the police station to inquire and was told there was no © 
warrant. But, we held in Borland that this effort did not excuse 
his failure to appear in court and the running of the 180 days 
under the Nebraska speedy trial statute, Neb. Rev. Stat. 
§ 29-1207 (Reissue 1995), was tolled until he returned to court 
“willingly or unwillingly.” Borland, 3 Neb. App. at 762, 532 
N.W.2d at 341, citing State v. McKenna, 228 Neb. 29, 421 
N.W.2d 19 (1988). The jurisprudence under the Nebraska 
speedy trial statute appears to be readily transferrable to the 
speedy trial portion of the Agreement. Thus, under Borland, 
supra, Meyer’s claim would fail because he did not return to the 
Sarpy County Court until February 19, 1998, and as a result, the 
running of the 180 days would be tolled until then. However, we 
observe that the defendant in Borland was free and thereby able 
to return to court at will, whereas Meyer was incarcerated. 
Meyer’s re-incarceration in Iowa would physically prevent him 
from getting back to the Sarpy County Court, presumably until 
his release from custody in Iowa. Consequently, this difference 
requires that we soften the application of Borland, supra, in 
these unique circumstances. It is apparent that Meyer could eas- 
ily remedy his inability to reappear in the Sarpy County Court 
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by fully and completely advising the court and prosecution of 
his whereabouts, which would enable Sarpy County officials to 
“go get him” under his original request for final disposition 
under the Agreement. In summary, following his failure to 
appear for his preliminary hearing, the running of the 180 days 
under his first request is tolled until he reappears in court or, in 
the event he is unable to return to court on his own as would be 
the case in the event of a defendant’s re-incarceration, until he 
fully and completely advises the court of his whereabouts. 
However, until he does one or the other, the running of the 180 
days for speedy trial is tolled because he is “unable to stand 
trial” and he is the cause of the delay. 

Meyer argues that because his mother notified his attorney 
and the public defender’s office that he had been re-incarcerated 
in Iowa and would be unable to attend the preliminary hearing 
on April 10, 1997, the State was aware of his location and, thus, 
could have brought him to trial in Nebraska within 180 days. It 
is self-evident that notice to the lawyer for the accused is not 
notice to the prosecution and the court of the accused’s where- 
abouts. However, the record shows that the Sarpy County Court 
became aware of Meyer’s approximate whereabouts as of 
December 22, via a letter from Meyer’s mother which read, 
“Mark is serving time in Iowa and cannot get into a program or 
work release until the [Nebraska] detainer is removed.” The let- 
ter was filed by the clerk of the Sarpy County Court on 
December 22, 1997, and thus, on December 22, the court was 
advised of Meyer’s approximate whereabouts following his dis- 
appearance. 

However, we determine that Sheila Meyer’s letter failed to 
fully and completely advise the court of Meyer’s exact where- 
abouts. The letter is obviously indefinite on where Meyer is 
located within the Iowa prison system. From the letter, one can- 
not know whether he was in a county jail or a state facility. We 
refuse to put the burden on the court and the prosecution to 
investigate and determine precisely where within the various 
prisons, jails, and associated facilities in lowa Meyer might be 
found so that the 180-day speedy trial provision in the 
Agreement can start running again. Clearly, the mother’s letter 
did not completely and adequately advise the prosecution and 
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the court of Meyer’s whereabouts. The purpose of the 
Agreement is to promote the orderly and expeditious disposi- 
tion of outstanding charges against a prisoner. State v. Reynolds, 
218 Neb. 753, 359 N.W.2d 93 (1984). The incomplete informa- 
tion in Sheila Meyer’s letter did not accomplish these goals 
because Meyer’s exact whereabouts were still unknown. Thus, 
Meyer was still “unable to stand trial” under the Agreement, 
notwithstanding his mother’s letter of December 22, 1997, to 
the court. 

Finally, to the extent that the district court’s ruling against 
Meyer was premised upon the notion that Sheila Meyer’s letter 
to the county court was inadequate because the “County Court 
does not have the authority to dispose of felony charges,” we 
reject that rationale. First, as said, the letter was not sufficient 
for the court and the prosecution to know Meyer’s whereabouts. 
Second, the county courts have jurisdiction to dispose of felony 
charges by not binding a defendant over to the district court for 
trial after a preliminary hearing. Moreover, Neb. Rev. Stat. 
§ 29-760 (Reissue 1995) defines “appropriate court” under the 
Agreement as “any court with criminal jurisdiction in the mat- 
ter involved.” The last matter scheduled, and which was not 
completed because of Meyer’s disappearance, was the prelimi- 
nary hearing in county court. Thus, the county court clearly had 
jurisdiction. Nonetheless, a correct result will not be reversed 
for an incorrect rationale. Klinginsmith v. Wichmann, 252 Neb. 
889, 567 N.W.2d 172 (1997). 

Meyer’s temporary disappearance without a reappearance in 
the Sarpy County Court; the lack of proof that the court and the 
prosecution were aware of his exact whereabouts after April 10, 
1997; and his failure to fully advise of his whereabouts, which 
would incidentally explain his inability to voluntarily reappear 
in the Sarpy County Court, are all factors which are fatal to 
Meyer’s claim that he is entitled to discharge because the 180 
days to bring him to trial had run. The effect of each of these 
things, as well as when considered in combination with each 
other, is that the running of the 180 days was tolled because he 
was “unable to stand trial,” because of a delay occasioned by 
Meyer. Any other holding would reward those who file requests 
for final disposition under article ITI of the Agreement and then 
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manage to disappear only to resurface after the 180 days has 
run. 


CONCLUSION 

The 180-day speedy trial provision of the Agreement ran 
without interruption from March 24 to April 10, 1997, a total of 
18 days. However, on April 10, due to a delay occasioned by 
Meyer, i.e., his disappearance and unavailability for trial due to 
his re-incarceration without notice to the court and the prosecu- 
tion, the 180-day period was tolled until his reappearance in 
court on February 19, 1998, when he waived a preliminary 
hearing. Forty-seven days later, Meyer filed his motion for dis- 
charge on April 8, which again tolled the running of the 180 
days. The time during which the motion has been pending and 
under litigation is all chargeable to Meyer. See State v. Borland, 
3 Neb. App. 758, 532 N.W.2d 338 (1995). Therefore, the 180 
days is far from being used up, because Meyer filed his request 
for disposition under the Agreement and only a total of 65 of the 
allowable 180 days are chargeable to the State. Upon issuance 
of the mandate herein, the 180-day clock will begin running 
again. We affirm the decision of the district court denying 


Meyer’s motion to dismiss. 
AFFIRMED. 


F & T, INc., A NEBRASKA CORPORATION, 
DOING BUSINESS AS CORNER BAR, APPELLANT, V. 
NEBRASKA LIQUOR CONTROL COMMISSION, APPELLEE. 
587 N.W. 2d 700 
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1. Administrative Law: Appeal and Error. In reviewing an administrative agency 
decision on a petition in error, both the district court and the Nebraska Supreme Court 
review the decision of the administrative agency to determine whether the agency 
acted within its jurisdiction and whether the decision of the agency is supported by 
sufficient relevant evidence. 

2. __: ___. The reviewing court in an error proceeding is restricted to the record 
before the the administrative agency and does not reweigh evidence or make independent 
findings of fact. 

3. Administrative Law: Due Process: Jurisdiction: Notice: Evidence: Appeal and 
Error. A court reviewing an order of an administrative agency must determine 


974 7 NEBRASKA APPELLATE REPORTS 


whether there has been due process of law; and this includes an inquiry into the juris- 
diction of the agency, whether there was reasonable notice and an opportunity for fair 
hearing, and whether the finding was supported by evidence. 

4. Statutes: Administrative Law. Administrative agencies have only that authority 
explicitly granted by statute. 

5. Statutes: Appeal and Error. Statutory interpretation presents questions of law, in 
connection with which an appellate court has an obligation to reach an independent 
conclusion irrespective of the decision made by the court below. 

6. Legislature: Statutes: Administrative Law. Although construction of a statute by 
a department charged with enforcing it is not controlling, considerable weight will be 
given to such a construction, particularly when the Legislature has not taken any 
action to change such interpretation. 

7. Alcoholic Liquors: Sales. The power of the state to absolutely prohibit the manu- 
facture, sale, transportation, or possession of intoxicants includes the power to pre- 
scribe the conditions under which alcoholic beverages may be sold, and the state may 
exercise large discretion as to the means employed in performing this power. 

8 ___:___. Regulating the traffic in liquors involves not just prescribing who may 
sell liquor and under what conditions, but conversely, who may not, and under what 
circumstances the right to sell liquors may be forfeited. 

9. Administrative Law: Liquor Licenses. The Nebraska Liquor Control Act empow- 
ers the Nebraska Liquor Control Commission to issue a license subject to certain 
restrictions or conditions so long as those restrictions and conditions are reasonably 
necessary to the protection of the health, safety, and welfare of the people of the State 
of Nebraska and to the promotion and fostering of temperance in the consumption of 
alcohol. 

10. Administrative Law: Evidence: Appeal and Error. Evidence supports an admin- 
istrative agency’s decision reviewed in an error proceeding if the agency could rea- 
sonably find the facts for the agency’s decision on the basis of relevant evidence con- 
tained in the record before the agency. 


Appeal from the District Court for Lancaster County: JEFFRE 
CHEUVRONT, Judge. Affirmed. 


Bradley D. Holtorf, of Sidner, Svoboda, Schilke, Thomsen, 
Holtorf, Boggy & Nick, for appellant. 


Don Stenberg, Attorney General, and Laurie Smith Camp for 
appellee. 


HANNON and Mugs, Judges, and Norton, District Judge, 
Retired. 


MuES, Judge. 
INTRODUCTION 
F & T, Inc., doing business as Corner Bar (F & T), filed a 
petition in error in Lancaster County District Court against the 


F & T, INC. v. NEBRASKA LIQUOR CONTROL COMM. 975 
Cite as 7 Neb. App. 973 


Nebraska Liquor Control Commission (Commission). F & T 
sought review of the Commission’s decision which conditioned 
its liquor license on employing a full-time manager and pro- 
hibiting Randall Trahan from working on the premises. The dis- 
trict court upheld the condition prohibiting Trahan from work- 
ing at the bar and struck down the other condition as arbitrary 
and unreasonable. F & T appeals. For the reasons set forth 
below, we affirm. 


BACKGROUND 

Prior to 1987, Trahan owned 50 percent of F & T. In 1987, he 
was convicted of felony possession of a controlled substance 
and gambling. As a liquor establishment is not eligible for a 
liquor license if a convicted felon owns more than 25 percent of 
the business, Trahan transferred 75 percent of his stock to his 
mother and sister. However, Trahan continued to operate the bar 
on a daily basis. In 1993, F & T redeemed all outstanding stock 
other than that owned by Trahan, his mother, and his sister. At 
that point, the only shareholders were Trahan, who owned 25 
percent; his mother, who owned 50 percent; and his sister, who 
owned 25 percent. The bar continued to be run by Trahan. 

After a number of disturbance calls to the police in May or 
June 1996, F & T’s liquor license was canceled by the 
Commission. This cancellation continued throughout the 
remainder of 1996 and into 1997. We have no records of the 
cancellation proceeding before us. However, the record does 
show that in October 1996, Robert Rayl took over the daily 
operation and management of the bar from Trahan. With per- 
mission from the Commission, F & T filed an application for a 
new liquor license on January 21, 1997. It also filed a formal 
application for Ray] to be its new corporate manager. At some 
point after these applications were filed, Trahan and his mother 
transferred their remaining stock to his sister, Theola 
Lundholm, who then became the sole shareholder. 

On January 22, 1997, the Commission sent the city of 
Fremont a form seeking its recommendation regarding F & T 
being granted a liquor license. The record does not show when 
the city actually received this form, but it did have legal notice 
of a hearing concerning the license published on February 4. 
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The form was returned with the city’s approval and received by 
the Commission on February 13. 

On March 12, 1997, the Commission received a report from 
State Trooper Donald Littrell, the background investigator 
assigned to the Commission’s request for an investigation. The 
report stated: “I strongly feel that should the Liquor Commis- 
sion approve F & T Inc’s current application for a liquor license 
that they should restrict Randy Trahan from working in the 
establishment due to his past problems with drugs and alcohol.” 
On March 24, the Commission issued an order to show cause, 
stating, inter alia, that F & T was “to show cause as to whether 
or not there has been a change in ownership or if Randy Trahan 
is still involved, and if so, whether or not the application should 
be denied.” A hearing was set for April 3, and the cancellation 
of the original license was extended to May 22. 

At the hearing, Littrell testified that he prepared an inves- 
tigative report which raised concerns about the involvement of 
Trahan in the operation of the bar. Littrell opined that “the past 
problems at the Corner Bar, I feel, fell back on the — Randy 
Trahan working in the establishment, running the establishment 
at that time.” He determined that Trahan was still working in the 
bar and was still a part owner of the building even though all of 
his stock in the corporation had been transferred to Lundholm 
in late 1996 or early 1997. He did not see “a whole lot of dif- 
ference” between the current operation of the bar and how it 
was operated before the ownership interests had changed. 
Littrell explained that the local police department had been 
called to only one or two disturbances at the bar since Ray] took 
over managing in October 1996. 

Trahan did not testify. However, Lundholm testified about 
the stock transfer. She stated that Trahan gave her his stock and 
received nothing in return. F & T’s attorney explained that when 
the stock was transferred, the old stock certificates were simply 
endorsed over to Lundholm. Notwithstanding her 100-percent 
ownership of F & T and the bar, Lundholm does not work at the 
bar as she is employed elsewhere full time. 

Rayl, the new manager of the bar, testified that he works 
between 45 and 50 hours at a local restaurant and 20 to 30 hours 
at the bar. He testified that the bartender is in charge when he is 
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not at the bar and that he has a full-time day bartender who has 
been there for 12 years and is familiar with any problems that 
may arise. It is apparent from the Commission members’ ques- 
tions to Rayl that they were concerned over his ability to per- 
form both jobs for any extended period of time. Rayl is paid 
$400 per week to manage the bar. His duties include supervis- 
ing the employees and banking transactions, controlling the 
inventory, writing checks, and signing contracts. 

Trahan is no longer authorized to sign checks for the bar, but 
works there three nights and two days a week, approximately 35 
hours, and is paid a salary of $300 per week. Trahan success- 
fully completed alcohol treatment at Valley Hope in October 
1996 and continues to go to AA meetings. His wife also com- 
pleted the program and no longer works at the bar. Trahan suc- 
cessfully completed probation for the 1987 felony conviction. 

The Commission entered an order approving the license sub- 
ject to two conditions: (1) The applicant gets an approved full- 
time manager, and (2) Trahan does not work in the licensed 
premises. F & T filed a petition in error in district court alleg- 
ing that the evidence presented to the Commission established 
that the Corner Bar has a qualified full-time manager; that the 
order directing that Trahan not be allowed to work in the 
premises is contrary to the evidence and the law, and exceeds 
the Commission’s authority; and that the Commission’s deci- 
sion was arbitrary and unreasonable. It asked the district court 
to reverse these two conditions to its license issuance. 

The district court’s hearing on the petition in error was held 
June 9, 1997. The bill of exceptions from the Commission hear- 
ing was admitted into evidence as exhibit 1, and the transcript 
was admitted as exhibit 2. The Commission’s rules were also 
offered but were refused, the district court reasoning that it was 
without jurisdiction to receive evidence not offered at the 
Commission hearing. This ruling is not challenged on appeal. 

On June 17, 1997, the district court entered its order. Noting 
the Commission’s concerns that the manager arrangement was 
a “ ‘sham’ ” because Rayl also worked 45 to 50 hours as a man- 
ager at a local restaurant, the district court determined that the 
record did not support the finding that Rayl was not a “ ‘full 
time’ ” manager. It concluded that basing such a determination 
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upon a set number of hours was arbitrary and unreasonable. 
Thus, it ordered the condition of employing a “full time” man- 
ager deleted from the license requirements. 

The district court further reasoned that Trahan was a con- 
victed felon and that he had a past problem with alcohol, but 
had completed an inpatient treatment program in 1996 with his 
discharge. While observing that aftercare reports were some- 
what “positive,” the district court nonetheless determined that 
the condition prohibiting Trahan from working on the premises 
was not arbitrary and unreasonable. F & T timely appeals. 


ASSIGNMENTS OF ERROR 

F & T alleges (1) that the Commission was without jurisdic- 
tion to issue a show cause order and to require a hearing on its 
application; (2) that the Commission was without jurisdiction 
and authority to prohibit Trahan from working in the licensed 
premises; and (3) that prohibiting Trahan from working in the 
licensed premises as a condition of the issuance of the license 
‘was discriminatory, arbitrary, unreasonable, and not supported 
by the record. The Commission does not challenge the district 
court’s decision to strike the Commission’s license condition 
requiring a full-time manager. 


STANDARD OF REVIEW 

If F & T had appealed the decision of the Commission, the 
tule would be that “ ‘the district court may not disturb the deci- 
sion of the [C]ommission unless it was arbitrary and unreason- 
able.” See Grand Island Latin Club v. Nebraska Lig. Cont. 
Comm., 251 Neb. 61, 65, 554 N.W.2d 778, 780 (1996). On 
appeal, decisions of the Commission are reviewed by an appel- 
late court de novo on the record. Id. However, F & T filed a peti- 
tion in error, and the scope of this court’s review thus “varies 
significantly” from that accorded appeals. See Gas ’N Shop v. 
Nebraska Liquor Control Comm., 241 Neb. 898, 901, 492 
N.W.2d 7, 9 (1992). 

[1-3] In reviewing an administrative agency decision on a 
petition in error, both the district court and the Nebraska 
Supreme Court review the decision of the administrative agency 
to determine whether the agency acted within its jurisdiction 
and whether the decision of the agency is supported by suffi- 
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cient relevant evidence. Ashby vy. Civil Serv. Comm., 241 Neb. 
988, 492 N.W.2d 849 (1992). See, also, Luet, Inc. v. City of 
Omaha, 247 Neb. 831, 530 N.W.2d 633 (1995). The reviewing 
court in an error proceeding is restricted to the record before the 
administrative agency and does not reweigh evidence or make 
independent findings of fact. Ashby, supra. A court reviewing 
an order of an administrative agency must determine whether 
there has been due process of law; and this includes an inquiry 
into the jurisdiction of the agency, whether there was reasonable 
notice and an opportunity for fair hearing, and whether the find- 
ing was supported by evidence. Id. 


DISCUSSION 
Order to Show Cause and Hearing. 

F & T argues that the license should have issued without a 
hearing because no objections were filed, no protests were 
timely filed by the Commission, and the Commission was with- 
out jurisdiction to issue the order to show cause. We agree that 
no objections were filed by the city or third persons. However, 
we conclude that the hearing resulted from a timely filed 
protest. Accordingly, we need not reach the issue of the author- 
ity of the Commission to issue a show cause order in the con- 
text of this case in the absence of such protest. See Motor Club 
Ins. Assn. y. Fillman, 5 Neb. App. 931, 568 N.W.2d 259 (1997) 
(appellate court is not obligated to engage in analysis which is 
not needed to adjudicate case and controversy before it). 

F & T contends that the objection which precipitated the show 
cause order and the hearing was untimely in that it was received 
more than 45 days after the license application was received 
by the city. F & T relies on Neb. Rev. Stat. § 53-133(1)(c) 
(Reissue 1984). We note that the State contends that due to sub- 
sequent amendments being declared unconstitutional, the 
issuance of this license is governed by § 53-133 and Neb. Rev. 
Stat. § 53-132 (Reissue 1984). F & T does not challenge that 
contention. Section 53-133 provides: 

(1) The Commission shall set for hearing before it any 
application for a retail license relative to which it has 
received: 
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(c) Within forty-five days from the date of receipt of 
such application by the city, village, or county clerk, as the 
case may be, objections by the commission or any duly 
appointed employee of the commission, protesting the 
issuance of said license. 

F & T’s argument is premised on the fact that the city 
received the application on January 23, 1997, and on the fact 
that the order to show cause was issued on March 24, the latter 
being more than 45 days from the former and thus beyond the 
time limit of § 53-133(1)(c). F & T misconstrues the evidence 
and the law. 

There is nothing in the record that shows when the city 
received the application. It shows that it was mailed from the 
Commission on January 22, 1997; that the city published legal 
notice of a hearing on the application on February 4; and that 
the Commission received it back from the city on February 13. 
Based on the record, the only concrete evidence of the date the 
city received it is February 4, when it had the legal notice 
published. 

Moreover, F & T’s assumption that the date of the show 
cause order is the date the protest was “received” for purposes 
of § 53-133 is simply a misreading of the plain language of the 
statute. Littrell filed his objection with the Commission on 
March 12, 1997. This date, not the date the show cause was 
issued, March 24, was the date the Commission received the 
objection for purposes of § 53-133(1)(c). Based on the evidence 
presented, an objection was filed by an employee of the 
Commission, Littrell, and received by the Commission within 
45 days from the receipt of the application by the city. 

In substance, the show cause order here was merely a means 
to notify the parties as to when the hearing would be held to 
address the issues raised by Littrell’s objection. F & T’s assign- 
ment of error that the Commission was without jurisdiction or 
authority to hold a hearing on the issuance of the license is 
totally without merit. 


Authority for Issuance of Liquor License With Conditions. 
F & T next contends that the Commission exceeded its 
authority in granting a license conditioned upon Trahan not 
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working in the licensed premises. F & T asserts that the proper 
procedure would have been to unconditionally grant the license 
and that if F & T thereafter employed a person who caused 
problems, then the Commission could issue a show cause order 
as to why the license should not be canceled, revoked, or 
suspended. 

[4-6] Administrative agencies have only that authority 
explicitly granted by statute. See, e.g., Big John’s Billiards v. 
Balka, 254 Neb. 528, 577 N.W.2d 294 (1998). Statutory inter- 
pretation presents questions of law, in connection with which an 
appellate court has an obligation to reach an independent con- 
clusion irrespective of the decision made by the court below. 
Cox Cable of Omaha v. Nebraska Dept. of Revenue, 254 Neb. 
598, 578 N.W.2d 423 (1998). Although construction of a statute 
by a department charged with enforcing it is not controlling, 
considerable weight will be given to such a construction, par- 
ticularly when the Legislature has not taken any action to 
change such interpretation. Jd. When a series or collection of 
statutes pertaining to a certain subject matter which is in pari 
materia are considered, the statutes may be conjunctively con- 
sidered and construed to determine the intent of the Legislature, 
so that different provisions of the act are consistent and sensi- 
ble. Jd. Thus, we must determine whether the Nebraska Liquor 
Control Act (LCA), Neb. Rev. Stat. §§ 53-101 to 53-1,121 
(Reissue 1993 & Cum. Supp. 1996), provides the Commission 
with authority to issue a license with conditions attached. 

[7,8] The Nebraska Supreme Court has previously held that 
the power of the state to absolutely prohibit the manufacture, 
sale, transportation, or possession of intoxicants includes the 
power to prescribe the conditions under which alcoholic bever- 
ages may be sold, and the state may exercise large discretion as 
to the means employed in performing this power. Gas ’N Shop 
v. Nebraska Liquor Control Comm., 229 Neb. 530, 427 N.W.2d 
784 (1988) (discussing legislative classification of dual busi- 
nesses in equal protection context). Furthermore, regulating the 
traffic in liquors involves not just prescribing who may sell 
liquor and under what conditions, but conversely, who may not, 
and under what circumstances the right to sell liquors may be 
forfeited. Bali Hai’, Inc. v. Nebraska Liquor Control 
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Commission, 195 Neb. 1, 236 N.W.2d 614 (1975) (holding that 
city of Lincoln can revoke license for failure to open for busi- 
ness). The right to engage in the sale of intoxicating liquors 
involves a mere privilege; and restrictive regulations do not 
deprive persons of property without due process of law, violate 
the Privileges and Immunities Clause, the Due Process Clause, 
the uniformity provisions, nor, unless they contain irrational 
classifications or invidious discriminations, the equal protection 
of the law as provided by the state and federal Constitutions. 
Tom & Jerry, Inc. v. Nebraska Liquor Control Commission, 183 
Neb. 410, 160 N.W.2d 232 (1968) (amendment to LCA which 
did not allow retailer to purchase beer on credit upheld). See, 
also, Bosselman, Inc. v. State, 230 Neb. 471, 432 N.W.2d 226 
(1988). 

[9] We conclude that the LCA empowers the Commission to 
issue a license subject to certain restrictions or conditions so 
long as those restrictions and conditions are reasonably neces- 
sary to the protection of the health, safety, and welfare of the 
people of the State of Nebraska and to the promotion and fos- 
tering of temperance in the consumption of alcohol. See 
§ 53-101.05. 

The Commission obviously construes the LCA as vesting it 
with authority to fix certain requirements and prescribe certain 
conditions upon a licensee as is evident from the license issued 
here. That construction will be given considerable weight. See 
Cox Cable of Omaha, supra. This assigned error is without 
merit. 


Is There Sufficient Relevant Evidence to Support Decision? 

F & T’s final contention is that the Commission’s condition 
precluding Trahan from working in the licensed premises is dis- 
criminatory, arbitrary, and unreasonable, and not supported by 
the record. It first asserts that prohibiting Trahan from being an 
employee of a licensee because of his felon status is arbitrary 
and unreasonable. We can see nothing in the record to support 
the argument that the license was conditioned as it was because 
of Trahan’s felon status. Thus, we discuss this argument no 
further. 
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F & T also argues that if the condition was based on Trahan’s 
past chemical dependency or alcoholism, it violates the 
Nebraska Fair Employment Practice Act (FEPA), Neb. Rev. 
Stat. §§ 48-1101 to 48-1125 (Reissue 1993). The argument is 
that alcoholism is a “disability” under the provisions of the 
FEPA, that the FEPA makes it unlawful to fail or refuse to hire 
or to discharge an individual because of a disability, and that 
thus F & T will be forced to violate the FEPA if it wants a liquor 
license. We note that the condition at issue does not prohibit 
Trahan’s employment by F & T. It only prohibits Trahan’s 
working “in the licensed premises.” But, more importantly, as 
we hereafter discuss, F & T has not demonstrated that this 
restriction arose solely from Trahan’s alcoholism, even if it is 
deemed a “disability” as contended by F & T. 

The Commission asserts that F & T failed to satisfy the cri- 
teria for issuance of a liquor license pursuant to § 53-132 
(Reissue 1984) and that the Commission was more than gener- 
ous in granting the license subject to the conditions. 

In order for a license to be issued under § 53-132, the 
licensee has the burden to prove that (1) it is fit, willing, and 
able to properly provide the service proposed; (2) that it can 
conform to all the provisions, requirements, rules, and regula- 
tions provided in the LCA; (3) it has demonstrated that the type 
of management and control exercised over the licensed premises 
will be sufficient to ensure that the licensed business can con- 
form to all provisions, requirements, rules, and regulations pro- 
vided for in the LCA; and (4) the issuance of the license is or 
will be required by the present or future public convenience and 
necessity. See § 53-132 and Kerrey’s, Inc. v. Neb. Liquor 
Control Comm., 213 Neb. 442, 329 N.W.2d 364 (1983). Thus, it 
was the burden of F & T to demonstrate, inter alia, that it would 
exercise the type of management and control over the Corner 
Bar sufficiently to ensure that the business could conform to the 
provisions, requirements, rules, and regulations of the LCA. 

The issue before us, as it was before the district court, is 
whether the decision of the Commission in placing this condi- 
tion on the issuance of the license is supported by sufficient 
relevant evidence. See Ashby v. Civil Serv. Comm., 241 Neb. 
988, 492 N.W.2d 849 (1992). 
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[10] Evidence supports an administrative agency’s decision 
reviewed in an error proceeding if the agency could reasonably 
find the facts for the agency’s decision on the basis of relevant 
evidence contained in the record before the agency. Wagner v. 
City of Omaha, 236 Neb. 843, 464 N.W.2d 175 (1991). 

The proceedings before the Commission reflect that the 
Commission’s primary concern with the license issuance was 
over Trahan’s connection with the operation of the bar. 
Although the record does not contain the specifics of the 
Commission’s “audit” and cancellation of F & T’s original 
license, it is apparent they were triggered by repeated distur- 
bances at the Corner Bar. In Littrell’s opinion, Trahan was the 
main reason for the numerous police calls and complaints 
received on the Corner Bar. Littrell testified that past problems 
at the bar “fell back” on Trahan working at and managing the 
bar and that neither the change in stock ownership nor the hir- 
ing of Rayl as manager had appreciably changed the day-to-day 
operation of the bar, as Trahan worked at the bar more than Ray] 
did. F & T’s response to Littrell’s evidence was to offer evi- 
dence that Trahan had completed alcohol and drug treatment. 

We recall that the precise nature of the prior bar disturbances, 
the police calls, the complaints, and importantly, Trahan’s con- 
tribution to them is not disclosed by the record. However, 
F & T’s original license was clearly canceled because of prob- 
lems related to Trahan, and F & T did not challenge that can- 
cellation. It is F & T’s position that since Trahan has addressed 
his dependency problems, it has met its burden to demonstrate 
that Trahan’s employment on the premises would no longer 
adversely affect the management and control of the premises. 
See § 53-132(3). The Commission obviously disagreed. In 
order for us to say that the Commission’s decision lacks evi- 
dential support, we would have to find that the original cancel- 
lation of the license was due solely to Trahan’s personal alco- 
holism and drug dependency and that it was no longer likely to 
impact his working on the premises. But, the record fails to 
establish either. While the parties are probably quite familiar 
with the nature and scope of all the “problems” that led to the 
license cancellation, they have failed to include them in the 
record. Based on our review of the record, we cannot say that 
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the condition imposed is arbitrary or that the record lacks rele- 
vant evidence to support it. 

It was F & T’s burden to persuade the Commission that the 
“control” of the bar would be such as to “insure” the business’ 
conformity with liquor laws. See § 53-132(2). The attempt to 
extricate Trahan from corporate control by his transfer of stock 
ownership to his sister was obviously not accepted by the 
Commission as a relinquishment of his control over the bar 
itself. The Commission apparently concluded that Trahan’s con- 
tinued work at the premises represented an unreasonable risk to 
the business’ ability to avoid the problems that led to the initial 
cancellation. We believe the Commission could reasonably 
reach that conclusion, particularly in the absence of evidence 
that the past bar problems were exclusively related to Trahan’s 
personal drug and alcohol use. 

The reviewing court in an error proceeding is restricted to the 
record before the administrative agency and does not reweigh 
the evidence or make independent findings of fact. Ashby v. 
Civil Serv. Comm., 241 Neb. 988, 492 N.W.2d 849 (1992). 
Relevant evidence in the record before the Commission was 
sufficient for it to impose a license condition prohibiting 
Trahan’s working at the licensed premises. 


CONCLUSION 

The Commission had jurisdiction to initiate the April 3, 
1997, hearing and to place reasonable conditions on the liquor 
license. Moreover, the decision to impose a condition that 
Trahan not work on the licensed premises is supported by suffi- 
cient relevant evidence in the record made before the 
Commission. 

AFFIRMED. 
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